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Rule  I. — Transcripts. 

1.  In  prepariDg  transcripts  of  records,  in  caases  appealed  to  thi» 
Conrt,  clerks  most  observe  the  following  requirements : 

First,  Such  transcripts  are  to  be  written  in  a  fair,  legible  hand,  on 
goo'd,  strong  paper,  known  ad  transcript  cap,  thirteen  inches  by 
eight  inches,  and  having  a  double  margin  on  each  page  thereof,  and 
the  various  parts  should  be  securely  fastened  together  at  the  side 
with  tape  or  cord  when  not  bound  between  boards;  providedj  that 
such  transcripts  may  be  typewritten  or  printed ;  and  provided /tir- 
ther,  that  all  transcripts  from  the  parish  of  Orleans  shall  be  type- 
written or  printed. 

Seaynd,  Different  portions  of  a  record  should  be  made  to  appear 
in  the  order  of  their  respective  filing,  and  entries  from  the  minutes, 
with  exact  dates ;  provided^  that  when  the  records  of  one  or  more 
suits  are  introduced  as  evidence  in  a  cause,  such  records  should  ap- 
pear in  the  transcript  distinct  from,  and  subsequent  in  order  to,  the 
rest  of  the  record  in  the  principal  suit :  and  provided  further^  that 
transcripts  in  criminal  appeals  must  show,  /Irst,  the  opening  of  the 
Court ;  second,  the  empaneling  of  the  grand  jury  by  whom  the  in  - 
dictment  was  found ;  thirds  the  indictment  or  information,  and  then 
the  other  proceedings  in  chronological  order. 

Third,  The  transcript  should  show  for  which  party  to  the  suit  each 
witness  is  sworn,  and  by  which  party  each  document  or  record  is 
offered  in  evidence. 

Fourth.  No  one  document  is  to  be  copied  twice  in  the  transcript. 

Fifth.  In  the  absence  of  special  instructions  from  appellant,  all 
ordinary  process  of  Court  and  returns  thereon,  such  as  citation, 
writs — mesne  or  executory — will  be  omitted  from  the  transcript.  Upon 
application  in  this  Court  by  appellee,  supported  by  affidavit  to  the 
materiality  of  such  process  and  returns,  for  the  determination  of  the 
matters  before  this  Court,  the  same  may  be  added  to  the  transcript. 

Sixth,  An  accurate  alphabetical  index  should  be  attached  to  and 
form  part  of  each  transcript,  affording  reference  to  particular  pages 
of  the  same,  and  with   proper  designations  or  words  of  description. 
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for  the  several  pleadings,  processes  and  orders  in  the  suit;  for  th& 
depositions  and  testimony  of  each  witness  by  name,  and  not  by  gen- 
eral reference  to  the  testimony;  for  the  note  of  evidence,  and  for 
each  document,  giving  the  latter  its  correct  title,  or  some  snfficient 
designation,  showing  its  nature  and  character,  and  not  merely  by 
the  letters,  marks  or  figures  endorsed  thereon. 

Seventh.  Provided^  that  when  records  of  other  suits  are  included  in 
the  transcript,  as  indicated  above  in  the  third  requirement,  a  like 
index  to  each  of  such  records  is  to  follow  the  general  index  and  be 
mentioned  therein. 

Eighth.  Upon  the  cover  of  the  transcript  of  appeal  the  clerk  of  the 
Court  of  first  instance  must  inscribe  the  correct  title  and  number  of 
the  case,  with  the  designation  of  the  lower  Court,  the  name  of  the 
judge  who  tried  the  case,  and  the  names  of  the  counsel  representing 
the  respective  parties. 

2.  Any  neglect  or  omission  to  observe  this  rule  strictly  will  subject 
clerks  to  the  cost  of  repairing  such  neglect  or  omission. 

3.  Parties  in  interest  prosecuting  subsequent  appeals  will  be  per- 
mitted, upon  application  to  this  Court,  to  use  transcripts  in  previous 
appeals  when  such  appeals  are  branches  of  the  same  case,  otnitting 
from  their  copy  the  portions  included  in  preceding  transcripts. 

Rule  II. — Coats. 

1.  The  party  applying  for  the  filing  of  a  transcript  of  the  record 
in  this  Court  must  first  tender  to  the  clerk  his  bond  with  satisfactory 
security  in  the  sum  of  fifty  dollars,  for  the  payment  of  such  fees  aa 
may  accrue  to  the  clerk,  or  deposit  with  the  latter,  in  place  of  such 
bond,  the  sum  of  twenty  dollars. 

2.  The  clerk  is  authorized  to  require  from  the  applicant,  previous 
to  docketing,  numbering  and  filing  any  motion  or  proceeding  in  a 
civil  case,  a  bond  oi^  deposit,  in  compliance  with  Pec.  1  of  this  rule; 
promded  that,  in  cases  of  motions  to  extend  the  time  for  filing  tran- 
scripts, it  will  be  sufficient  for  the  party  in  question  to  deposit  an 
amount  to  meet  the  attending  costs  thereof. 

3.  The  clerk  is  authorized  to  charge  a  fee  of  ten  cents  for  filing 
each  document  or  brief  in  a  civil  case,  and  for  filing  and  docketing 
petitions  for  mandamvs  and  the  like,  the  same  fees  allowed  by  the 
law  for  filing  and  docketing  transcripts  of  appeal.  . 

4.  In  all  cases  wherein  bonds  for  costs  may  be  given,  the  clerk 
shall  be  entitled  to  demand  the  payment  of  his  costs  every  sixty 
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days.     In  case  of  non-payment,  the  clerk  shall  have  the  right  to 
refuse  farther  proceedings  in  the  case. 
6.  No  attorney  will  be  accepted  as  security  for  costs. 

Rule  III. — Docketing. 

1.  Cases  will  be  docketed  in  the  order  of  filing. 

2.  No  motion  or  proceeding  will  be  entertained  by  the  Court  unless 
previously  filed,  numbered  and  docketed  by  the  clerk. 

8.  Motions  for  extension  of  time  to  file  transcripts  must  be  sup  - 
ported  by  affidavit  of  the  clerk  of  the  lower  court,  or  of  counsel,  or 
of  the  mover.  Such  affidavit  must  state  specifically  the  causes 
which  prevented  the  completion  of  the  transcript,  within  the  legal 
delay. 

Rule  IV. — Withdrawal  of  TranscripU. 

1.  For  the  three  days  allowed  by  law  within  which  motions  to  dis- 
miss may  be  filed,  counsel  for  appellee  may  withdraw  the  transcript. 
At  all  times,  with  the  exception  provided  for  by  Sec.  3  of  this 
rule,  it  shall  be  permissible  for  counsel  of  record  to  withdraw  the 
transcript. 

2.  Transcripts  shall,  in  all  cases,  be  receipted  for  on  withdrawal. 
They  will  be  returnable  to  the  clerk's  office  within  a  reasonable  time, 
and  must  be  returned  on  the  requisition  of  the  clerk. 

8.  No  transcript  shall  be  withdrawn  from  the  clerk's  office  after  a 
cause  has  been  submitted,  or  after  final  decree  therein  made  has 
become  executory. 

4.  Whenever  the  transcript  of  appeal  which  has  been  filed  in  the 
clerk's  office  of  this  Court  is  lost,  mislaid,  or  has  been  removed  from 
^hat  office,  either  party  to  said  appeal  may  supply  its  place  by  another 
transcript,  which  shall  be  considered  as  filed  of  the  same  date  as  the 
filing  of  the  lost,  mislaid  or  removed  transcript;  and  any  cause  in 
which  said  substituted  transcript  shall  be  filed,  will  be  heard  in  its 
regular  place  on  the  calendar,  notwithstanding  the  absence  of  the 
transcript  filed  in  this  Court. 

Rule  V. — Court  Week. 

Court  will  be  held  to  hear  causes  every  day,  legal  holidays 
excepted,  of  each  alternate  week  of  the  session. 
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RuLB  VI. — Assignment  of  Cctses  for  Hearing. 

1.  Cases  shall  be  fixed  for  hearing  by  the  clerk  in  bis  office,  and 
shall  be  posted  on  Monday  at  the  court-room  door.  This  posting 
shall  be  notice  to  all  parties. 

2.  Cases  entitled  to  preference  shall  be  fixed  on  motion  of  conn- 
sel,  and  opposing  connsel  shall  be  notified  by  the  clerk. 

8.  All  cases  on  the  docket  which  have  not  been  snbmitted  to  the 
Oonrt,  after  having  been  twice  duly  fixed  fqr  hearing,  shall  be  re- 
moved from  the  trial  docket  and  placed  npon  a  docket  to  be  called 
the  Delay  Docket,  and  shall  not  be  again  pnt  npon  the  trial  docket, 
except  on  motion  and  leave  granted  thereon. 

RuLB  VII.— Brief*. 

1.  Within  seven  days  after  any  caase  has  been  set  for  hearing  the 
appellant  mast  file  with  the  clerk  a  printed  brief,  or  an  abridgment 
by  his  connsel,  of  the  points  and  authorities  npon  which  appellant 
depends.  When  it  is  required  for  an  understanding  of  the  cause, 
this  brief  must  begin  with  a  concise  statement  of  the  petition  and 
answer,  and  of  the  other  pleadings.  The  brief  must  furnish  such  a 
statement  of  fact^i,  accurately  so  verified  by  references  to  the  tran- 
script, as  may  be  required  for  examination  of  the  cause  by  the 
Court.  The  brief  must,  in  addition,  cite  the  law  on  which  the  ap- 
pellant relies.  Subject  to  observance  of  these  requirements  the 
appellant  may  file  with  the  clerk  a  printed  argument  instead  of  a 
brief. 

Whether  the  appellant  makes  presentation  of  his  case  by  printed 
brief  or  by  argument,  as  already  provided,  the  same  must  be  pre 
ceded    by  a  succinct    sylldbtM,  indicating    the    chief    points    and 
authorities. 

2.  Appellee  shall,  within  fourteen  days  after  the  fixing  of  the 
case,  file  a  brief  of  points  and  authorities,  or  a  printed  argument, 
embodying  the  requirements  above  set  forth  in  regard  to  the  ap  - 
pellant. 

8.  Ten  copies  of  the  brief  or  argument  shall  be  furnished  and  Qled 
with  the  clerk;  one  for  each  counsel,  one  to  be  attached  to  the 
transcript,  one  for  the  official  reporter  and  the  remainder  for  the  use 
of  the  Courc. 

4.  The  appellant  shall  have  the  right  of  replying  to  the  statements 
of  the  appellee,  without  being  entitled  to  any  delay  for  the  purpose. 

5.  No  cause  shall  be  heard  unless  one  of  the  parties  has  complied 
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with  the  foregoing  sections  of  this  rale,  and  if  neither  party  has  so 
complied  the  case  shall,  on  objection  to  hearing,  be  continued  and 
go  to  the  foot  of  the  docket.  It  is  made  the  duty  of  the  clerk  to 
inform  the  coart  on  this  point  when  a  case  is  called. 

6.  Oounsel  ^who  have  complied  with  this  rule  may  either 
argue  or  submit  the  cause,  and  may  object  to  oral  argument  by 
opposing  counsel  who  have  not  complied  with  the  rule;  or,  the  Court 
of  its  own  motion,  may  enforce  this  section. 

7.  No  delays  will  be  granted  to  file  briefs  after  the  submission  of  a 
case,  but  parties  are  at  liberty,  after  such  submission,  to  file  briefs 
or  arguments,  upon  certifying  that  copies  of  the  same  have  been 
served  on  opposing  parties,  with  the  date  of  such  service. 

8.  The  clerk  shall  receive  no  brief  or  argument  in  a  cause  after  it 
is  submitted,  unless  accompanied  by  the  certificate  required  by  the 
seventh  section  of  this  rule. 

9.  All  briefs  or  arguments  must  sliow,  at  least  on  the  cover,  on 
whose  behalf  the  same  are  presented,  and  mention  the  court  from 
which  the  appeal  is  brought,  and  also  the  name  of  the  presiding 
judge. 

Rule  VIII. — Arguments.        ♦ 

1.  The  original  plaintifiF  in  the  lower  court  shall  have  the  right  of 
opening  and  closing  the  argument  of  the  cause  in  this  Court. 

2.  One  hour  will  be  allowed  to  counsel  for  each  side,  except  where 
in  special  cases,  on  application  made  before  the  opening  argument, 
the  Court  may  otherwise  order.  The  time  not  consumed  by  one 
counsel  will  be  allowed  to  another  on  the  same  side. 

8.  Counsel  who  cite  authorities  which  are  not  in  the  library  of  the 
Court  are  required  to  leave  the  same  in  the  hands  of  the  clerk  for 
reference. 

Rule  IX. — Rehearinga, 

1.  Applications  for  rehearing  must  be  by  petition  filed  within  the 
legal  delay,  and  must  contain  a  statement  of  all  the  points  and  author- 
ities on  which  the  party  founds  his  application.  Additional  time  for 
elaborating  the  argumed  on  such  points  and  authorities  may  be 
granted  upon  a  proper  showing  if  made  before  the  delay  expires. 

2.  When  a  petition  for  rehearing  in  any  cause  is  filed,  the  clerk 
will  immediately  enter  it  in  the  docket  kept  for  that  purpose,  and 
place  the  transcript  with  the   decision  therein  rendered  by  this 


RULES  OF  THE  SUPREME  COURT.        xxi 


Court,  the  petition  and  five  copies,  if  filed,  of  the  brief  or  argument 
in  support  of  the  petition,  in  the  consultation  room. 

3.  When  a  rehearing  is  granted,  and  the  Court  does  not  pass  upon 
the  case  immediately,  the  cause  may  be  immediately  fixed  for  a 
particular  day,  or  fixed  with  preference,  as  the  Court  may  direct,  in 
which  last  event  printed  briefs  or  arguments  will  be  required. 

4.  Oral  argument  may  be  granted  in  such  cases  in  the  discretion 
of  the  Court,  if  applied  for  on  motion  made  four  days  previous  to 
that  set  for  the  hearing,  and  certified  as  having  been  served  on 
opposing  counsel. 

5.  The  clerk  will  designate  the  cause  on  the  docket  as  being 
upon  rehearing,  and  also  as  a  cause  to  be  orally  argued,  if  it  has 
been  so  ordered. 

6.  Only  one  rehearing  will  be  granted,  unless  matters  are  decided 
on  the  rehearing  which  had  not  been  previously  considered,  and 
reservation  is  made  by  the  Court  for  another  application. 

7.  Applications  for  rehearing  will  be  entertained  only  where  the 
judgment  already  rendered  disposes  finally  of  the  cause.   ' 

Rule  X. — Motions  to  LHamiaa* 

1.  Motions  for  dismissal  of  appeal  shall  be  filed  and  fixed  for  trial 
by  the  clerk  in  his  office.  They  shall  be  so  fixed  for  the  Monday  of 
each  court  week,  at  least  one  week's  previous  notice  being  given  by 
posting  at  the  court-room  door;  but  if  not  tried  on  the  day  for 
which  they  are  thus  fixed,  they  shall  be  continued  to  Monday  of  the 
nexc  court  week.  , 

2.  If,  however,  the  case  occupies  such  a  position  on  the  docket 
that  it  is  evident  the  hearing  of  the  motion  to  dismiss  separately 
from  the  merits,  and  in  due  course,  would  cause  vexatious  and 
unnecessary  delay,  hearing  of  the  motion  will  not  be  had  until  the 
case  comes  on  to  be  heard  on  the  merits. 

3.  Such  motions  shall  set  forth  distinctly  all  the  grounds  relied  on, 
and  on  their  hearing  shall  be  argued  in  printed  briefs  or  arguments, 
which  must  conform  in  character  and  number  to  the  requirements 
for  a  brief  as  stated  in  Rule  VII. 

Rule  XI. — Motions,  Instructions ^  etc. 

1.  All  motions  made  in  open  Court,  must  be  offered  before  regular 
business  is  begun,  or  after  it  has  been  closed. 

2.  No  motion  will  be  considered  by  the  court  unless  it  is  in  writ- 
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ing,  upon  not  less  than  a  half  sheet  of  paper,  and  with  a  proper 
title  endorsed  upon  it. 

3.  All  instractions  to  the  clerk  and  agreements  of  counsel  on  which 
the  Court  is  to  act,  must  he  in  writing,  properly  endorsed,  and  duly 
filed. 

4.  Answers,  joinders  in  appeal,  pleas  of  prescription,  etc.,  are  to 
be  presented  properly  endorsed,  and  must  be  filed  in  the  clerk's 
office. 

RULB  Xn.—WHU. 

1.  No  applications  for  writs  of  nUindamus^  prohibiti(m,  certiorari 
and  the  like,  will  be  entertained  by  the  court,  unless  previously  prop- 
erly filed  and  docketed  in  the  clerk's  office. 

2.  The  court  will  entertain  no  application  of  writs  for  prohibition, 
mandamus  and  the  like,  unless  previous  notice  of  intention  to  make 
such  application  shall  have  been  given  to  the  presiding  judge  of  the 
lower  court,  and  to  the  opposing  party  or  his  counsel ;  the  service  of 
such  notice  to  be  made  to  appear,  by  affidavit. 

3.  All  writs  and  rules  to  show  cause,  shall  be  fixed  for  trial,  and 
submitted  on  printed  briefs  or  arguments,  and  without  oral  argument. 

Rule  XIII. — In  Ckise  of  Decease  of  ParHea. 

1.  Whenever,  pending  an  appeal,  either  party  shall  die,  his  proper 
representative  may  voluntarily  come  in  and  be  admitted  a  party  to 
the  suit,  and  thereupon  the  cause  shall  be  heard  and  determined  as 
in  other  cases.* 

2.  When  the  appellant  dies  pending  the  appeal,  if  his  proper 
representative  be  known  and  reside  within  the  State,  and  has  not 
made  himself  a  party  before  the  court,  the  appellee  may,  on  affida- 
vit, apply  for  an  order  to  summon  him  to  appear  within  twenty- five 
days;  and  in  default  of  such  appearance,  after  due  return  of  service, 
the  appellee  may  move  the  dismissal  of  the  appeal,  or  have  the 
cause  heard  and  determined  as  in  other  cases . 

3.  If  the  proper  representative  of  the  appellant  be  not  known,  or 
does  not  reside  within  the  State,  the  appellee  may,  on  affidavit,  ob- 
tain an  order,  that  unless  he  appears  and  becomes  a  party  within 
three  months  from  publication,  the  appeal  will  be  dismissed.  The 
appellee  must  cause  the  said  order  to  be  published  three  times  in  a 
newspaper  printed  in  the  place  where  the  court  sits,  and  upon  proof 
of  such  publication,  and  in  default  of  appearance,   the  appellee  may 
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have  the  appeal  dismissed,  or  the  cause  heard  and  determined  as  in 
other  cases. 

4.  If  the  appellee  dies,  pending  the  appeal,  and  his  proper  repre- 
sentative be  known  and  reside  within  the  State,  and  has  not  made 
himself  a  party  to  the  cause,  the  appellant  may,  on  afQdavit,  apply 
for  an  order  to  summon  him  to  appear  within  twenty -five  days,  and 
in  default  of  such  appearance,  after  due  return  of  service,  the  appel- 
lant may  proceed  to  have  the  cause  heard  and  determined  as  in  other 
cases. 

5.  If  the  appellee's  proper  representative  be  not  known,  or  does 
not  reside  in  the  State,  the  appellant  may,  on  afQdavit,  obtain  an 
order,  that  unless  such  representative  appears  and  becomes  a  party 
within  three  months  from  publication,  the  latter  will  proceed  to  have 
the  cause  heard  and  determined,  and  the  appellant  shall  cause  the 
said  order  to  be  published  three  times  in  a  newspaper  printed  at  the 
place  where  the  court  sits,  and  upon  proof  of  such  publication,  and 
in  default  of  appearance,  may  proceed  to  have  the  cause  heard  and 
determined. 

6.  The  foregoing  provisions  will  apply  to  corporations,  the  charters 
of  which  may  have  expired,  pending  the  appeal,  by  limitation, 
forfeiture  or  other  mode  of  dissolution. 

Rule  XIV. — Applicationa  for  Admission  to  the  Bar, 

1.  No  person  making  application  for  admission  to  the  bar  as 
attorney  and  counsellor  at  law  shall  be  examined  until  his  name  as 
a  candidate  shall  have  been  published  by  the  clerk  during  three 
judicial  days  at  the  foot  of  the  docket  posted  at  the  court- room 
door.     Applications  for  admission  are  to  be  made  through  the  clerk. 

2.  The  Court  will  hereafter  require  of  candidates  for  admission 
to  the  bar : 

First.   Evidence  of  citizenship  of  the  State  of  Louisiana. 

Second.  Evidence  of  good  moral  character,  by  certificate,  in  con  - 
formity  to  the  Statutes  of  March  28,  1823,  and  March  20,  1842,  and 
of  two  years'  study,  according  to  act  of  May  7,  1877.  • 

3.  The  Court  will  not  be  satisfied  with  the  qualifications  of  a  can- 
didate in  point  of  legal  learning,  unless  it  shall  appear  by  examina- 
tion that  he  is  well  read  in  the  following  course  of  studies,  at  least : 
Story  on  the  Constitution;  Vattel's  Law  of  Nations,  or  Wheaton's 
Elements  of  International  Law;  the  History  of  the  CivU  Law  in 
Louisiana;   the  Louisiana  Civil   Code;    the  Code  of  Practice;  the 
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Statutes  of  the  State  of  a  General  Nature;  the  Institutes  of  Justin- 
ian; Domat  Civil  Law,  or  some  satisfactory  equivalent  forDomat; 
Pothier's  Treatise  on  Obligations;  Blackstone's  Commentaries, 
fourth  book;  Kent's  Commentaries;  Smith  on  Mercantile  Law; 
Wood  on  Insurance;  Story  or  Parsons  on  Notes;  Daniel  on  Nego- 
tiable Instruments;  Greenleaf,  Starkie  or  Phillips  on  Evidence; 
Russell  on  Crimes;  Bishop  on  Criminal  Procedure;  and  the  Juris- 
prudence of  Louisiana,  as  settled  by  the  decisions  of  the  Supreme 
Court. 

4.  The  examination  shall  be  conducted  in  the  following  manner: 
At  the  beginning  of  the  session  the  Court  will  appoint,  from  among 
the  members  of  the  bar,  a  committee  of  nine  at  New  Orleans,  and  of 
five  at  Monroe,  Opelousas  and  Shreveport,  who  are  requested  to 
lend  their  aid  to  the  Court.  On  the  production  of  a  certificate  from 
one  of  the  committees  that  the  candidate  has  been  examined  by 
them  upon  the  above  works,  and  that  he  is,  in  their  opinion,  quali- 
fied for  admission  to  the  bar,  the  Court  will  admit  him  to  a  public 
oxamination;  and,  if  such  examination  is  satisfactory  to  the  Court, 
he  will  be  admitted  and  licensed  as  an  attorney  and  counsellor  at 
law. 

5.  The  committees  will  meet  when  summoned  by  their  respective 
chairmen. 

6.  The  Court  will  examine  on  Tuesday  of  each  court  week. 

7.  Each  candidate  is  to  be  examined  separately  before  the  com- 
mittee and  the  Court. 

8.  No  oath  will  be  administered  and  license  issued  unless  the  fee 
of  the*  clerk  has  been  previously  paid. 

9.  Applicants  for  admission  to  the  bar  who  have  been  rejected  by 
the  Court,  or  by  its  examining  committees,  or  by  the  law  school,  or 
by  any  member  of  this  Court,  or  by  any  two  of  the  District  Judges 
under  the  provisions  of  Sec.  113  of  the  Revised  Statutes,  shall  not 
be  re-examined  or  admitted  to  practise  law  for  six  months  after 
such  rejection.  A  new  certificate  o^  examination  and  of  competency 
f^om  the  committees  will  in  such  cases  be  required.  The  committees 
will  furnish  the  Court  with  a  list  of  candidates  examined  by  them 
who  have  not  been  recommended  for  admission. 

10.  The  clerk  is  directed  to  open  and  keep  a  roll  of  attorneys, 
which  will  contain — 

First,  The  full  name  of  each  attorney. 
Second.  The  place  of  his  birth. 
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Third.  The  date  of  his  birth. 

Fourth,  The  place  of  his  admission. 

Fifth.  The  date  of  his  admission. 

Sixth.  The  authority  for  his  admission. 

Seventh.  The  place  of  his  residence. 

Eighth.  The  signature  in  full  of  the  attorney. 

Ninth.  The  date  of  registry. 

Tenth.  The  clerk  will  require  from  the  applicant  for  enrolment 
evidence  of  his  admission  to  the  bar,  but  in  case  of  the  loss  or 
descruction  of  the  diploma  or  license  showing  admission,  the  clerk 
will  make  the  enrolment  on  the  affidavit  of  the  applicant,  noting 
the  circumstance  in  writing  on  the  roll. 

11.  No  attorney  who  has  failed  to  comply  with  this  rule  will 
be  permitted  to  practise  before  the  court. 


The  foregoing  rales  will  be  relaxed  in  the  discretion  of  the  Goart 
when  required  for  the  proper  dispatch  of  business. 
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Plaintiff  demands  a  judgment  for  fifty  thousand  dollars  damages, 
for  an  injury  received  by  the  wheels  of  one  of  the  cars  belonging  to 
and  operated  by  the  defendants  running  over  and  crushing  his  foot, 
thereby  necessitating  the  amputation  of  his  leg. 

The  plaintiff  had  been  for  many  years  a  plumber  and  gas  fitter  in 
the  city  of  New  Orleans.  The  defendants  were  engaged  in  running 
a  line  of  street  cars,  propelled  by  electricity  from  Canal  street,  on 
Baronne  street  and  St.  Charles  avenue,  to  a  point  in  the  Seventh 
District  of  the  city  of  New  Orleans.  On  the  morning  of  March 
22,  1893,  plaintiff,  driving  a  wagon,  attempted  to  cross  the  tracks  of 
defendants'  road  at  Josephine  street  to  the  river  side  of  St.  Charles 
avenue,  and  whilst  so  attempting  he  was  run  against  by  the  electric 
car  of  the  defendants;  his  horse  was  seriously  injured  and  damaged, 
his  wagon  was  broken,  himself  thrown  to  the  ground  and  the  car 
ran  over  his  right  foot  and  mashed  it.  He  was  taken  to  the 
hospital  and  there,  on  the  same  day,  his  leg  was  amputated  near  the 
knee.  The  plaintiff  declares  that  he  suffered  great  mental  and 
physical  pain  and  would  continue  to  suffer  for  a  long  time,  and  had 
been  very  helpless  and  would  be  unable  thereafter  to  follow  his  oc- 
cupation and  trade  of  a  plumber  and  fitter  of  gas  fixtures.  That  he 
had  incurred  great  expense  for  medicines,  medical  and  surgical 
attendance.  That  he  was  thus  injured  and  damaged  without  any 
negligence  on  his  part;  that  the  injury,  damage  and  accident  was 
caused  wholly  by  the  want  of  care,  the  ignorance,  negligence,  unfit- 
ness and  recklessness  of  the  defendants  and  their  emyloyees,  who 
were  in  charge  of  the  car  at  the  time,  and  also  by  the  imperfeet  and 
defective  equipment  of  the  car;  that  the  persons  in  charge  of  the 
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car  coald  have  avoided  the  accident  had  they  used  proper  care  and 
diligence. 

The  case  was  four  times  tried — ^three  times  before  a  jury  and 
finally  before  the  court  without  a  jury.  On  the  first  trial  the  jury, 
not  being  able  to  agree,  were  discharged.  On  the  second  trial  a  ver- 
dict for  plalntifif  for  ten  thousand  dollars  was  leturned,  the  jury 
standing  ten  to  two.  A  motion  for  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  the  law  and  the  evidence,  having  been 
granted,  the  jury  on  the  third  trial,  by  a  vote  of  nine  to  three,  found 
a  verdict  for  fifteen  thousand  dollars  for  the  plaintifif.  This  verdict 
was,  on  motion,  set  aside  by  the  court  on  the  same  grounds  as  were 
assigned  against  the  second  verdict. 

Plaintiff  then  waived  a  jury  and  judgment  was  rendered  by  the 
court  on  the  fourth  trial  in  favor  of  defendants,  and  plaintifif  ap- 
pealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  The  defendants  own  and  operate  aline  of  electric 
cars  in  the  city  of  New  Orleans,  with  double  tracks.  The  tracks, 
which  commence  at  the  intersection  of  Baronne  and  Canal  streets, 
turn  to  the  left  toward  the  Mississippi  river  at  Delord  street,  con- 
tinue on  that  street  until  they  reach  St.  Charles  avenue,  when  they 
turn  into  the  avenue  and  extend  to  what  was  formerly  the  village  of 
Carrollton.  In  connection  with  the  main  line  are  two  branches,  one 
at  the  intersection  of  St.  Charles  avenue  and  Jackson  avenue,  the 
otherat  the  intersection  of  St.  Charles  avenue  and  Napoleon  avenue. 
All  the  cars  in  going  up — that  is,  from  Canal  street  to  Carrollton — 
run  up  the  right  hand  track,  and  in  coming  down  to  Canal  street 
they  take  the  other  or  left  hand  track. 

The  cars  which  go  through  to  Carrollton  are  painted  green;  those 
which  turn  ofif  at  Jackson  avenue  and  go  to  the  river  on  that  avenue 
are  painted  red,  and  those  on  the  Napoleon  avenue  branch  are 
yellow.  The. branch  cars  do  not  simply  make  connection  at  Jackson 
and  Napoleon  avenues,  but  run  through  to  Canal  street.  St.  Charles 
avenue  is  made  up  o:  two  streets,  separated  from  each  other  through 
their  length  by  a  strip  of  land  of  some  ^idth,  known  as  the  *'  neutral 
ground."  Defendants'  doable  parallel  tracks  are  on  this  neutral 
ground.   The  side  of  St.  Charles  avenue  next  to  the  right  hand  track 
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going  toward  Carrollton  is  known  as  the  ^'  Lake  "  or  '*  Woods  Side  " 
of  the  avenne,  that  next  to  the  left  hand  track  is  known  as  the 
*'  River  Side."  Jackson  avenne  crosses  St.  Charles  avenne  at  right 
angles,  or  nearly  so,  the  streets  parallel  to  Jackson  avenne,  and  just 
below  it  are,  first,  Josephine  street,  then  St.  Andrew,  St.  Mary  and 
Felicity.  At  Pelicity  the  avenue  curves  somewhat,  and  by  so  curv- 
ing causes  the  cars  when  below  that  street  to  pass  out  of  the  view  of 
persons  standing  on  the  Josephine  street  crossing  of  St.  Charles 
avenue.  The  squares  or  blocks  of  the  city  are  usually  about  three 
hundred  feet  in  length.  State  vs.  Berard,  40  An.  172;  State  vs. 
Natal,  42  An.  613. 

Plaintiff's  version  of  the  accident  is  that  he  was  driving  his  wagon 
down  on  the  ''  lake  side "  of  St.  Charles  avenue,  intending  to 
crossover  to  the  ''river  side"  at  Josephine  street,  and  continue 
down  the  avenue  on  that  side.  That  when  between  Jackson  avenue 
and  Josephine  street,  facing  down  town,  he  looked  down  the  track  to 
see  if  any  car  was  coming  up,  and  saw  none.  That  he  then  looked 
to  his  right  and  rear  to  8e<^  whether  any  car  was  on  its  way  down, 
above  Josephine  street.  That  he  noticed  a  red  car  was  moving  down 
between  Jackson  and  Josephine  streets — that,  from  its  distance  and 
speed,  he  was  satisfied  he  could  turn  into  the  crossing  at  Josephine 
street  and  pass  over,  without  danger  from  that  car.  That  he  ac- 
cordingly placed  his  wagon  on  the  crossing,  and  was  moving  across, 
when  the  red  car,  contrary  to  custom  and  to  regulations,  coming  di- 
rectly opposite  to  him,  came  to  a  dead  stop  upon  the  crossing  itself, 
in  order  to  take  on  two  ladies  as  passengers.  That  the  car,  being  in 
front  of  him,  his  further  way  across  was  blocked.  That,  when  mat- 
ters were  In  this  situation,  his  attention  was  drawn  to  the  noise  of 
the  wires  above  his  head,  an'l  looking  down  town,  or  to  his  left,  he 
saw  about  four  hundred  feet  from  him  a  ^i^een  car  coming  on  the  up- 
town track  with  great  speed  toward  him.  That,  recognizing  the  dan- 
ger of  his  position,  he  immediately  endeavored  to  withdraw  his 
horse  and  wagon  from  the  track.  That  he  was  unable  to  do  so  in 
time  to  avoid  a  collisioa,  by  reason  to  a  very  great  extent  of  the  as- 
phalt at  the  Josephine  street  crossing  having  been  dug  up,  and  the  . 
planking  between  the  railroad  tracks  removed,  and  of  the  further 
fact  that  the  rails  projected  ab  >ve  the  ground,  and  there  were  deep 
ruts  on  the  lake  side  of  the  right  hand  track).  We  have  examined 
the  testimony  on  the  subject  of  the  position  of  the  red  car  at  the  time 
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of  the  accident  with  the  greatest  care,  and  it  eBtablishes  overwhelm- 
ingly the  fact  that  the  red  car  had  not  reached  the  Josephine  street 
crossing  when  the  collision  occurred ;  that  it  was  above  Josephine 
street  at  that  time ;  that  when  it  did  stop  it  was  not  for  the  purpose 
of  taking  on  passengers,  but  enabling  those  already  upon  it  to  go  to 
the  scene  of  the  disaster ;  that  if  at  any  time  it  blocked  the  crossing 
(which  is  very  doubtful)  it  only  partially  blocked  it,  and  that  was 
after  the  accident;  that  the  lady  who  was  referred  to  by  several 
witnesses  as  having  gone  into  the  red  car  at  Josephine  street  \»  as 
Mrs.  Howe,  a  passenger  in  that  car,  who  returned  to  it  after  having 
left  it  to  go  to  the  assistance  of  the  wounded  man.  Defendants'  wit- 
nesses, by  whom  these  facts  were  sworn  to,  are  of  the  highest  re- 
8i>ectability,  entirely  without  interest  or  bias  in  the  matter  in  respect 
to  which  they  testified,  and  having  exceptional  opportunity  and 
occasion  to  observe  and  to  know  of  what  they  speak. 

We  substantially  quote  some  of  this  testimony. 

E.  W.  Rodd,  sworn,  said  that  at  the  time  of  the  accident  to  the 
plaintiff  at  the  corner  of  Josephine  street  and  St.  Charles  avenue, 
he  was  standing  on  the  lower  river  side  crossing  waiting  for  a  car  to  go 
down;  he  saw  a  car  coming;  it  was  the  car  he  was  waiting  for; 
it  had  just  come  around  the  curve  at  Jackson  street,  and  was 
stopped  out  of  the  curve ;  it  was  the  nearest  car  to  him ;  that 
standing  at  the  lower  street  corner,  he  was,  at  the  immediate  moment 
of  the  accident,  looking  up  in  the  direction  of  the  red  car,  which 
he  was  waiting  for,  and  did  not  notice  at  all  the  green  car  coming  up. 
All  of  a  sudden  he  saw  this  wagon  across  the  street,  and  almost  sim- 
ultaneously this  green  car  came  up  the  street  and  scruck  the  horse. 
It  knocked  the  man  and  boy,  who  were  on  the  wagon,  off  their  seats, 
and  as  well  as  he  could  see,  the  man  struck  the  telegraph  pole  and 
fell  between  the  telegraph  pole  and  the  track,  and  the  car  was  stop- 
ped then,  at  this  pole.  As  soon  as  he  saw  the  accident  he  ran  over 
and  saw  the  man  was  badly  hurt.  He  went  over  to  Ballejo's  grocery 
and  made  them  telephone  for  the  ambulance.  He  returned  then, 
and  took  the  car,  and  went  down.  The  green  car  was  moving  at  a 
very  rapid  rate — the  ordinary  speed,  he  supposed.  It  was  just  on 
the  other  side  of -the  crossing  when  this  wagon  started  to  cross  the 
street  and  struck  it.  He  judged  the  motorman  had  only  a  part  of 
the  distance  of  the  crossing  of  Josephine  street  to  stop  his  car  in 
order  to  avoid  a  collision.    The  wagon  cr  horse  occupied  a  portion  of 
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the  cTOBsing.  *  *  *  The  moment  the  horse  stepped  on  the  track  the 
green  car  had  reached  the  lower  crossing  of  Josephine  street — the 
passage  way  for  a  walk  across.  He  could  not  see.  how  the  man  on 
thb  wagon  could,  in  the  face  of  that  car  coming  right  down  on  him, 
attempt  to  cross  the  street,  because  the  car  was  certainly  not  over, 
he  thought,  fifty  feet  from  him  when  he  attempted  to  cross,  and  as 
the  car  was  coming  from  the  opposite  direction,  in  which  he  was 
driving,  he  could  not  see  how  he  could  miss  seeing  it.  When  he  saw 
that,  he  saw  that  an  accident  was  inevitable.  The  red  car  was  then 
about  midway,  he  thought,  between  Jackson  avenue  and  Josephine 
street.  It  was  not  near  the  crossing.  There  was  nothing  on  the 
crossing  in  front  of  the  plaintifiF  to  pre  eent  him  from  going  across — 
he  had  a  clear  track.  *  *  *  xhe  red  car  stopped  before  it  got  to 
Josephine  street.     He  was  watching  the  red  car  coming  down. 

Sheppard,  the  motorman  on  the  red  car,  said  it  (the  red  car)  was 
going  down  St.  Charles  street;  it  had  just  come  out  of  Jackson 
street  behind  a  green  car.  He  met  a  g^^een  car  at  the  intersection 
of  the  St.  Charles  avenue  corner  and  stopped  to  let  it  go  down.  He 
was  coing  slowly  behind  it  in  order  to  let  it  get  five  hundred  feet 
ahead  of  him  before  going  at  his  regular  speed;  of  course  that 
brought  him  a  little  distance  into  the  intersection  of  Jackson  and  St. 
Charles.  He  saw  the  accident.  When  he  had  got  possibly  two- 
thirds  of  the  distance  down  the  block,  may  be  half  the  distance  down 
the  block,  his  attention  was  diverted  from  the  green  car  immediately 
ahead  of  him  to  the  up  town  track,  and  the  first  thing  he  saw  was  a 
wagon  and  horse  hitched  to  it.  He  did  not  notice  the  man  par- 
ticularly at  first,  but  he  saw  the  horse.  The  horse  was  then  ten  or 
fifteen  feet  from  the  outer  rail  of  the  up -town  track.  He  looked 
over  the  horse's  head  and  about  tl^e  same  distance  from  the  centre 
of  the  crossing  where  the  horse  was  headed  to,  he  saw  the  green  car. 
The  horse  and  the  driver  were  headed  rather  toward  the  witness 
than  directly  across  the  street.  The  driver  (the  plaintiff)  was  look- 
ing at  the  witness,  and  witness  was  just  about  to  turn  his  current  on 
and  increase  his  speed  when  he  saw  the  man.  He  did  not  turn  the 
current  on  because  he  thought  he  would  allow  the  man  to  pass  him. 
Then  he  saw  the  green  car  coming  up.  It  struck  him  immediately 
there  was  danger  there,  and  the  man  came  on  and  the  green  car 
came  on  and  the  collision  took  place.  *  *  *  The  greeil  car  struck 
the  shaft  rather  between  the  rump  of  the  horse  and  the  forewheel; 
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the  concussion  threw  plaintiff  over  the  dashboard.  He  struck  the 
telephone  box  and  rebounded  from  the  box  to  the  side  of  the  car 
and  witness'  car  (the  red  car)  approaching,  the  witness,  passed  out 
of  sight,  because  the  red  car  passed  down  alongside  of  the  green 
car.  Everybody  in  the  car  that  saw  it  jumped  up  and  exclaimed 
this,  that  and  the  other.  Witness  did  not  want  to  run  the  risk 
of  anybody  jumping  out  of  the  car,  so  just  above  Josephine  street — 
just  above  the  crossing — he  brought  his  car  to  a  stop  with  the  tails 
of  the  two  cars  together.  He  pulled  the  gate  open  and  stepped  out 
on  the  grass,  and  Mr.  Holy  land  (the  conductor)  in  the  meantime  had 
run  up  to  the  little  boy.  The  red  car  (his  car)  stopped  before  it  got  to 
Josephine  street,  just  above  the  foot  walk,  or  possibly  two  feet  of 
it.  He  was  half  way  between  Jackson  and  Josephine  when  he  saw 
the  plaintiff  watching  him.  On  cross-examination  he  said  that  his 
car  stopped  above  Josephine  street ;  that  he  stopped  after  and  not 
before  the  accident;  that  he  did  not  stop  to  take  on  passengers 
at  Josephine  street;  that  if  any  ladies  got  on  his  car  at  Josephine 
street  they  got  on  while  he  was  off. 

Mr 8.  Howe  testified  that  she  was  a  passensrer  on  the  red  car.  She 
was  sitting  on  the  lake  side  of  the  car,  looking  out  of  the  window. 
She  saw  the  accident.  When  the  accident  happened,  the  red  car 
had  not  got  to  the  crossing.  She  knew  this,  as  she  was  looking  out 
of  the  window  before  the  car  stopped,  and  she  saw  the  boy  lying 
there,  and  she  got  out  and  put  her  hand  on  him  and  saw  that  he  was 
senseless.  The  red  car  stopped  just  before  it  got  to  Josephine 
street,  almost  opposite  to  where  the  parties  were  lying.  She  was 
looking  out  of  the  window,  and  saw  the  plaintiff  lying  on  the  grass, 
then  the  car  stopped,  aod  witness  got  out  and  went  to  him.  The 
red  car  had  not  got  to  the  crossing  at  all.  She  was  as  positive  of 
that  as  she  was  of  her  living. 

William  Palfrey^  cashier  of  the  New  Orleans  National  Bank,  testi- 
fied he  was  a  passenger  on  the  red  car  going  down — he  did  not  see 
the  accident  Itself,  but  saw  only  the  effects  of  it.  The  red  car  wa» 
going  down  town.  At  the  time  of  the  accident,  it  was  above 
Josephine  street.  When  he .  saw  the  wounded  man  lying  on  the 
street  above  Josephine  street,  the  red  car  had  stopped  above 
Josephine  street. 

Simon  Weiss  testified  he  was  a  passenger  going  down  town  in  the 
red  car — ^he  did  not  see  the  accident  itself,  but  was  in  the  car  at  the 
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time — he  heard  the  crashing  and  the  shouting — ab  tbe  time  of  the 
accident  the  red  oar  was,  he  imagined,  about  sixty  feet  above 
Josephine'  street,  and  stopped  a  few  feet  before  it  reached  that 
street — it  stopped  on  the  up -town  side  of  that  street,  between  it 
and  Jackson  street.  It  did  not  occupy  any  part  of  Josephine  street. 
He  was  positive  of  this,  because  when  he  got  up  to  see  the  result, 
when  the  car  stopped,  he  saw  the  man  lying  on  his  back  on  the 
grass,  and  the  car  was  at  a  stand- still,  and  that  was  very  nearly  op- 
posite his  own  (position) .  It  could  not,  according  to  the  space  and 
distance,  have  crossed  over  Josephine  street,  when  the  car  was 
stopped  there — he  was  positive  that  the  car  stopped  before  it 
reached  Josephine.  This  was  not  a  supposition  on  his  part,  but  a 
positive  fact. 

O.  Westerfeldt  testified  he  was  walking  down  St.  Charles  avenue, 
opposite  to  the  Howard  Place,  when  the  accident  occurred — saw 
plaintiff  when  he  attempted  to  crdss  Josephine  street.  There  was 
no  car  blocking?  that  street  when  he  started  to  make  the  crossing. 

Edgar  H.  Farrar  testified  that  at  the  time  of  the  accident  he  was 
walking  down  St.  Charles  avenue,  reading  a  newspaper,  when  some 
one  called  out  in  an  excited  manner  that  some  one  was  hurt  at  the 
corner.  He  looked  up  at  the  corner.  There  had  just  occurred  a 
collision  between  a  wagon  and  a  g^een  car,  coming  up  the  street.  He 
went  to  the  corner..  The  tail  of  the  green  car  was  just  at  or  just 
above  the  upper  crossing  of  Josephine  street.  There  was  another 
car.  There  was  a  rod  car  on  the  other  track,  criming  down — that 
car  stopped  about  opposite  the  green  car — it  stopped  on  the  upper 
side  of  Josephine  street. 

J.  Tourtarely  conductor  on  the  green  car,  testified  that  the  red  car 
stopped  about  fifteen  feet  above  Josephine  street;  that  the  tail  end 
of  the  cars  were  about  opposite  to  each  other  when  the  red  car 
stopped. 

The  testimony  of  these  witnesses  is  fully  supported  by  that  of  a 
number  of  others,  which  it  would  serve  no  useful  purpose  to  partic  - 
ularly  refer  to. 

We  have  examined  carefully  the  testimony  relied  on  by  plaintiff 
and  find  it  not  only  directly  at  variance  with  the  great  mass  of  tes- 
timony, bat  plaintiff's  principal  witnesses,  Roos  and  Holyland,  are 
both  evidently  hostile. 

The  witness  White  was,  by  his  own  account,  a  passenger  on  the  yel- 
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low  or  Napoleon  avenne  car,  and  a  block  and  a  half  away  from  the 
place  of  the  accident  at  the  time  it  occurred.  HIb  statements  are 
•entitled  to  no  weight;  he  claims  entirely  too  much  knowledge  of 
affairs  for  the  opportunities  which  he  had  for  ascertaining  the  facts. 
Jones,  one  of  defendant's  main  witnesses,  on  this  branch  of  the 
-case,  declared  he  saw  the  accident.  He  was  on  a  wagon  on  Jo- 
•sephine  street,  behind  the  plaintiff.  The  plaintiff  went  across;  a 
red  car  coming  down  stopped  on  the  middle  of  the  crossing  in- 
stead of  on  the  far  side.  Plaintiff  had  plenty  of  time  go  to  over 
if  that  car  had  gone  by.  Being  blocked,  he  could  not  see  the 
green  car  when  he  went  to  start  over.  The  green  car  ran 
up  on  him,  hit  the  foot-board  of  the  wagon,  jammed 
it  up  against  the  post,  threw  Snider  out,  and  his  feet  fell 
across  the  track.  The  bell  did  not  ring  until  the  man  had 
been  run  over.  No  effort  was  made  to  put  on  the  brake  until 
after  the  accident  had  happaned;  the  green  car  ran  to  within  fifteen 
feet  of  the  Jackson  street  switch.  Witness  saw  the  red  car  stop  at 
Josephine  street  and  block  the  crossing.  Snider  was  at  the  time  on 
the  asphalt,  waiting  for  the  red  car  to  go  over.  Snidei  was  going 
over  the  track  when  the  green  car  hit  him.  If  the  red  car  had  not 
«topped  there  Snider  would  have  crossed  over.  On  cross-examina- 
tion, in  fl.xing  his  own  position  at  the  time  of  the  accident,  he  re- 
peated that  he  was  on  a  wagon  on  Josephine  street,  behind  the 
plaintiff,  hU  wagon  heading  to  the  woods;  he  was  on  the  river  side  of 
St.  Charles  avenue,  and  he  was  going  toward  the  woods,  Snider's 
wagon  was  directly  in  front  of  him,  standing  on  the  middle  of  the 
«sphalt,  with  just  room  enough  for  a  wagon  to  come  behind  him. 
Snider  moved  on  at  the  same  time  the  red  car  moved  on.  As  the 
-car  moved  across  the  crossing  Mr.  Snider  whipped  up  his  horse  to 
drive  across  behind  the  car.  Witness  was  looking  at  the  red  car  at 
the  time.  As  soon  as  the  car  started  he  (witness)  looked  up  town 
to  see  if  another  car  was  following  the  red  car.  There  being  none, 
he  was  going  to  drive  over  too,  but  he  saw  the  green  car,  but  Snider  did 
not.  The  car  was  coming  from  down  town  at  the  rate  of  twenty-three 
or  twenty -five  miles  an  hour.  When  the  green  car  was  twenty  feet 
above  St.  Andrew  street.  Snider  was  just  across  the  track.  His 
horse's  head  was  between  the  two  tracks ;  he  was  on  the  river  Hde 
track  and  had  not  yet  reached  the  wood  side  track.  He  was  hitting  his 
horse,  trying  to  cross  the  track.     He  was  not  heading  to  the  woods, 
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bat  was  going  to  head  up  town.  He  had  not  seen  the  green  car  blocked 
by  the  red  car.  Had  Snider  looked  up  and  down  the  track,  as  witness 
did,  he  could  not  have  seen  the  green  car,  as  the  red  car  woe  right 
blockading  him  and  he  could  not  see  it.  Snider  was  sitting  on  his 
wagon  in  the  middle  of  St.  Oharles  avenue  on  the  asphalt,  and  he 
started  across  to  the  woods  as  soon  as  the  red  car  moved  across  the 
crossinn — he  could  look  up  the  track  but  could  not  look  down,  because 
the  car  moved  on  and  hid  the  car — the  green  car — he  went  across  cov- 
ered by  the  red  car.  On  re-exam'matlon  the  witness  stated  that  he 
had  reached  Josephine  street  from  Coliseum  street — he  came  from 
Coliseum,  between  Sixth  and  Washington — he  was  on  the  river  Hde 
on  Josephine  street  to  clear  the  crossing — he  had  gone  down  Jose- 
phine street  headed  toward  the  woods — he  came  out  Coliseum  street 
to  Jackson,  on  Jackson  to  Prytania  and  as  St.  Charles  and  Jackson 
were  blocked,  he  took  Prytania,  to  Josephine  street.  Snider  had 
comedown  Josephine  street  headed  to  the  woods.  Witness  saw 
Snider  before  he  (witness)  got  to  the  corner  of  Josephine.  He  saw 
him  within  thirty  feet  of  the  corner.  He  was  ahead  of  the  witness. 
Plain  tiff  attempts  to  explain  this  testimony  by  saying  the  witness 
was  a  stranger  in  the  city,  and  did  not  know  exactly  the  description 
to  g  ve  to  places,  but  the  minute  statements  made  by  him  as  to 
where  he  came  from  and  where  he  was  going,  does  away  with  the 
poRciibility  of  any  mistake  by  the  witness.  Jones'  account  differs  so 
radcally  from  that  of  all  others,  that  it  should  be  disregarded  entirely 
in  reaching  conclusions  in  the  case. 

Having  determined  that  the  position  of  the  red  car  at  the  time  of 
the  accident  did  not  enter  as  a  factor  in  the  case,  we  have  now  to 
examine  the  other  grounds  upon  jwhich  plaintiff  seeks  to  recover. 

He  claims  that  the  injury  received  by  him  was  caused  wholly  by 
the  want  of  care,  the  ignorance,  negligence,  unfitness  and  reckless- 
ness of  the  defendants  and  their  employees,  who  were  in  charge  of 
the  car  at  the  time,  and  also  by  the  defective  and  imperfect  equip- 
ment of  the  car ;  that  the  persons  in  charge  of  the  car  could  have 
avoided  the  accident  had  they  used  proper  care  and  diligence. 

In  his  supplemental  petition  he  says:  '<If  the  red  car  had  not 
blocked  the  crossing  at  Josephine  street,  and  the  green  car  had  not 
been  running  at  an  extraordinary  and  dangerous  speed,  and  if  its 
motorman  had  been  efficient  and  competent  and  careful,  and  if  its 
brakes  had  been  in  good  working  order,  and  properly  and  timely 
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applied,  the  accident  and  damage  to  petitioner  wonld  not  have  hap- 
pened, and  defendants  and  their  agents  could  have  avoided  the  acci- 
dent." 

A  mass  of  testimony  was  taken  to  establish  the  fact  that  Sanders, 
who  was  acting  actaally  as  a  motorman  apon  the  green  car,  had  not 
yet  been  received  and  paid  as  sach  by  the  company,  bat  was,  at  the 
time,  merely  being  taught  the  duties  of  the  position  by  Roos,  the 
regular  motorman,  and  that  he  was  inexperienced  and  ioefficieat ;  that 
the  shoes  of  the  green  car  were  worn  out,  and  by  reason  thereof  it 
could  not  be  quickly  stopped,  and  that  the  car  was  being  run  at  a 
dangerously  rapid  rate.  The  conclusions  we  have  reached  as  to  the 
actual  cause  of  the  collision  would  make  it  un^tecessary  for  us  to 
express  any  opinion  as  to  whether  Sanders  was  inexperienced  and 
ineflScient  or  not ;  whether  the  shoes  of  the  car  were  worn  or  not, 
and  whether  the  rate  of  speed  was  dangerous  or  not,  for  however 
reprehensible  it  would  have  been  in  the  defendant  company  to  have 
permitted  cars  to  be  run  upon  their  road  with  defective  appliances, 
to  have  allowed  incompetent  persons  to  serve  as  motormeu,  and  to 
have  their  cars  run  at  improper  rates  of  speed,  they  would  not  have 
become  liable  by  the  mere  existence  of  that  condition  of  things  to 
every  person  who  might  receive  personal  injuries  by  collision  on 
their  road.  In  order  that  these  facts  could  have  a  legal  bearing 
in  this  case  it  should  appear  that  the  injury  received  was  the  result 
of  the  breach  of  duty  (Nivette  vs.  New  Orleans  and  Lake  Shore 
Railroad  Company,  42  An.  1153;  Clements  vs.  Electric  Light  Com- 
pany, 44  An.  694).  la  our  opinion  the  question  of  the  experience 
of  the  motorman,  the  condition  of  the  brakes  and  the  speed  of  the 
car  had  nothing  whatever  to  do  with  the  collision,  for  had  the 
motorman  been  perfectly  experienced  and  careful,  the  brakes  in 
thoroughly  good  condition  and  the  car  running  at  an  unquestionably 
proper  rate  of  speed,  th  >  collision  would  none  the  less  have  inevi- 
tably happened.  The  plaintiff  has  received  painful  injuries  which  will 
permanently  disable  him  from  p  operly  attending  to  the  discharge  of 
the  labor  on  which  he  relied  for  a  livelihood,  but  we  are  forced  to 
say  that  the  blame  for  his  situation  rests  upon  himself.  He  imprud- 
ently and  recklessly  placed  his  horse  and  wagon  across  the  track  of 
the  defendant  company,  directly  in  front  of  an  approaching  car,  and 
when  it  was  so  close  upon  him  that  nothing  could  have  saved  the 
situation   (Blakeslee  vs.  Consolidated  St.   Railway  Co.,   63  N.  W. 
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Rep.  401,  402) .  We  think  it  proper  to  say  that  there  is  nothing  in 
this  record  going  to  show  a  want  of  proper  care  and  vigilance  on  the 
part  of  Sanders,  in  discovering  the  danger  of  the  situatior,  or  a  want 
of  timely  effort  on  his  part  to  avert  it.  Ryan  vs.  Railway^  44  An. 
S09, 

We  are  of  the  opinion  that  the  danger  was  seen  as  soon  as  it  was 
possible  to  see  it,  and  that  the  motorman,  on  seeing  it,  made  instant- 
ly every  exertion  to  avert  it.  In  oar  opinion  escape  from  the 
collision  was  impossible.  The  plaintiff  says  that  before  vent- 
uring across  the  crossing,  he  locked  down  the  track  and  saw  no  car 
coming  up,  but  ft  is  evident  that  he  must  have  done  so  a  consider- 
able time  before  he  actually  crossed,  and  that  he  must  have  directed 
his  attention,  after  he  had  once  looked  down,  exclusively  to  what 
was  occurring  above  Josephine  street,  on  what  is  known  as  the 
down  town  or  riverside  track  upon  which  the  red  car  was  approach- 
ing. The  curve  by  which  the  view  below  upon  the  lake  side  track 
is  masked  is  at  Felicity  street,  two  blocks  below  Josephine  street, 
and  therefore  the  gpreen  car  must  have  been  below  that  curve  when 
plaintiff  last  looked  in  that  direction.  It  is  a  well  recognized  rule  that 
a  person  before  attempting  to  cross  the  track  of  a  steam  or  electric 
car  should  look  to  ascertain  whether  prudently  the  crossiog  should  be 
attempted  (Blakeslee  vs.  Oonsolidated  Ry.  Co.,  63  N.  W.  Rep.  401, 
402) .  The  rule  contemplates  that  this  should  be  done  at  a  time  and 
place  when  the  reason  upon  which  it  is  founded  should  be  effective. 
When  the  law  requires  steps  of  diligence  and  caution,  it  will  not  be 
satisfied  by  the  substitution  therefor  of  vain  and  useless  acts. 
PJaintiff  might  as  well  have  not  looked  down  the  track  at  all  as  to 
have  done  so  when  the  g^een  car  was  masked  by  the  Felicity  street 
curve  (Howe  vs.  Minoeapolis,  St.  Paul  &  S.  S.  M.  R.  Co.,  64  N.  W. 
Rep.  103).  The  gong  upon  the  car  is  shown  to  have  been  properly 
sounded.  The  motorman  upon  the  car  had  no  reason  to  anticipate 
that  plaintiff  would  attempt  to  cross  the  street  under  existing  condi- 
tions, while  plaintiff  knew  perfectly  well  that  the  moving  car  was 
bound  on  its  regular  trip  up  to  a  point  above  that  street  on  a  fixed 
line,  and  must  therefore  inevitably  cross  the  path  he  was  taking  as 
he  moved  across.  The  motorman  upon  a  moving  car  may  well  have 
-doubts  as  to  whether  the  driver  of  a  wagon  might  intend  to  cross  his 
track  or  not,  but  the  driver  of  the  wagon  can  not  but  know  that  the 
purpose  of  the  motorman  is  to  carry  his  car  across  the  street  onto  its 
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destination  nnless  there  should  be  some  reasonable  ground  for  his 
stopping  or  slacking  his  speed. 

There  was  nothing  in  this  case  to  place  the  motorman  upon  his 
guard  or  make  him  suppose  that  plaintiff  would  seek  to  cross. 

Plaintiff  cites  the  case  cf  N.  O.  &  Texas  Ry.  Go.  vs.  French,  69 
Miss.  1.1  (12  Southern  Rep.  838),  as  going  to  show  that  although 
railroad  companies  may  be  allowed  to  run  their  trains  at  a  given 
rate,  yet  it  is  a  question  determinable  by  circumstances  whether  that 
speed  be  consistent  with  caution.  We  do  not  question  the  correctness 
of  that  proposition;  on  the  contrary,  we  unhesitatingly  declare  that 
authorization  or  permission  given  to  a  company  to  run  its  trains  a^ 
a  certain  rate  of  speed  would  be  no  protection  to  it  for  running 
at  that  rate  when  circumstances  would  make  its  doing  so  incon- 
sistent with  proper  care  and  caution.  The  defendants'  car 
was  not,  in  this  case,  being  run  above  the  authorized  speed,  and 
there  was  nothing  in  the  circumstances  connected  with  the  Josephine 
street  crossing  which  would  call  for  its  running  at  slower  rate  than 
it  was  then  doing. 

We  have  examined  the  testimony  in  this  case  with  special  care. 
We  think  the  judgment  appealed  from  is  correct,  and  it  is  therefore 
affirmed. 


No.  11,876. 
Hypolite  Laboussini  vs.  Philip  Werlbin. 

Prematurity— A.  breach  of  contract  being  alleged,  the  suit  was  not  premature. 

^ro  cause  of  tiction—lt  there  was  a  contract  as  alleged  plaintiff  had  no  cause  of 

action  to  compel  the  defendant  to  sign  a  deed  of  lease  and  accompanying 

notes. 
The  remedy  was  on  the  contract  for  rental  or  for  damages  and  not  for  specific 

performance  to  coerce  the  obligor  to  sign  notes  and  act. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Th^rd,  J. 


Henry  Denis  and  Branch  K,  Miller  for  Plaintiff,  Appellant,  cite:  C. 
N.,  Art.  1U2;  Demolombe,  Vol.  24,  p.  486;  35  An.  1182;  35  An.  1221. 


Merrick  &  Merrick  for  Defendant,  Appellee,  cite:  24  An.  50  and 
438;  6  N.  S.  586;  3  M.  349;  1  N.  S.  421;  4  La.  77;  30  An.  110,  321  C. 
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LaroussinI  vs.  Werlein. 

C.  1927;  44  An.  67;  46  An.  713,  903.  No  suit  can  be  brought  in 
restraint  of  personal  liberty,  and  a  citizen  can  not  be  forced  to  sign 
an  aatbentic  act  and  twelve  promissory  notes.  Laurent,  Vol.  6,  p. 
266;  Duranton,  Vol.  474,  Sec.  453;  Marcadfi,  pp.  413,  414  (Art.  1142)  ; 
Pothier,  Vol.  1,  Part  1,  Chap.  2,  p.  79,  Sec.  167. 


Argued  and  submitted  November  20,  1896. 

Opinion  handed  down  December  2,  1896.  *  T/ 

Rehearing  refused  January  6,  1896.  ,,-  A'-'  *.  .'  ' 

The  opinion  of  the  court  was  delivered  by    w  I  a 

Brbaux,  J.  The  defendant  excepted  tf^'platmtft'fi  Ri^it  on  ik^  ■; 
ground  that  it  is  premature,  or  if  not  pieiaaturQ^'^'ljiat  plainttl^fi  J 
petition  discloses  no  cause  of  action.  ^  *^f  *^^A-  vl 

The  plaintiff  alleges  that  the  defendant  was  his  lj^sed%r  a  atard 
and  premises  since  July  1,  1890,  at  a  montbly  re(ital  of  sevc^n  hun- 
dred dollars,  to  September  30,  1896;  that  prior  to  the  expiration 
of  the  term  of  the  lease,  he  and  the  defendant  entered  into  a  verbal 
contract  of  renewal  of  lease  for  the  term  of  five  years,  from  Octo- 
ber Ij  1896;  that  it  was  completed,  closed  and  binding;  that  for 
the  sake  of  reducing  the  contract  to  writing,  to  serve  as  evidence, 
and  not  to  make  it  depend  upon  the  deed,  it  was  agreed  to  endorse 
the  renewal  upon  the  original  lease,  or  to  sign  a  deed  similar  in  all 
re  pects  to  the  lease  about  to  expire,  save  as  to  the  dates  and 
amount  of  rental. 

That  when  requested,  on  the  6th  day  of  April,  1895,  to  sign  the 
renewal,  the  defendant  declared  that  he  had  changed  his  mind,  re- 
fused to  sign,  and  added  that  he  had  no  objection  to  sign  a  lease  for 
one  year. 

The  District  Court  passed  upon  the  plea  of  prematurity  and  dis- 
missed plaintiff's  demand  for  the  recognition  and  enforcement  of 
the  lease,  and,  on  the  ground  of  no  cause  Of  action,  rejected  plain- 
tiff's demand  to  compel  the  defendant  to  sign  a  written  renewal  of 
the  lease  and  accompanying  rent  notes. 

Under  the  allegations,  which  must  be  taken  as  true,  for  the  pur- 
pose of  the  trial  on  the  exception,  the  contract  was  complete,  and 
when  the  defendant  was  called  upon  it  was  manifestly  his  obligation 
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to  Bign  the  deed  in  accordance  with  alleged  agreement.  He  refused 
and  offered  to  substitute  another  contract. 

He  ignored  the  agreement  to  sign  the  deed,  and  in  addition  de- 
clined to  hold  himself  bound  as  lessee  at  all,  save  upon  terms  not 
previously  mentioned.  The  defendant  was  in  possession  of  the 
property.  While  it  is  true  that  the  original  lease  had  not  yet  ex- 
pired, it  was  not  too  early  to  enter  into  a  contract  at  the  time  al- 
leged, for  a  renewal  and  continuance.  Moreover,  it  was  the  agree- 
ment, regularly  entered  into,  by  which  the  defendant  positively 
refused  to  be  bound.  The  breach  of  the  contract,  under  the  allega- 
tions, dates  from  this  refusal  to  sign  and  to  be  bound  by  any  of  its 
terms  and  conditions.  A  suit  to  compel  compliance  with  the  alleged 
obligation  was  not  premature ;  that  is,  if  there  was  any  such  obliga- 
tion, a  fact  admitted  for  the  time  being.  We  do  not  think  it  was 
necessary,  in  order  to  avoid  the  plea  of  prematurity,  to  postpone 
all  judicail  demand  until  the  defendant's  breach  of  contract  by  a  re- 
fusal to  pay  the  rent.  Under  the  rules  relating  to  pleadings,  there 
is  no  necessity  of  retarding  the  progress  of  the  action  with  the  view 
of  ascertaining  whether  the  defendant  will  hereafter  persist  in  not 
holding  himself  bound. 

We  pass  from  the  ground  of  prematurity,  which  we  do  not  think 
we  are  authorized  to  sustain,  to  the  plea  of  no  cause  of  action. 

Oar  reading  of  the  petition  is  that  there  is  a  contract  of  lease 
between  the  plaintiff  and  the  defendant.  But  this  court  has  never, 
by  any  decision,  held  an  obligor  to  the  specific  performance  of  sign- 
ing a  deed  or  note. 

The  first  decision  cited  by  the  defendant  (Levine  vs.  Michel,  85 
An.  1121)  clearly  announces  that  specific  performance  '*  should  be 
guided  by  that  respect  for  individual  liberty  which  is  an  ennobling 
characteristic  of  our  remedial  system." 

The  second  cited  case,  Wilberding  vs.  Widow  Daniel  Maher,  35 
An.  1182,  is  not  at  all  determinative  of  the  issue  here.  It)  does  not 
seem  that  it  was  ever  contemplated  to  confine  an  obligor  to  coerce 
him  to  sign  an  authentic  act  and  notes.  This  suit  would  inevitably 
lead  to  such  action  in  the  event  of  defendant's  refusal  to  sign. 

The  unwillingness  ot  the  alleged  obligor  to  sign  at  once  suggests 
constraint  and  compulsion.  The  principle  is  appealing  that  in  the 
matter  of  the  discharge  of  obligations  by  the  debtor  personally,  he 
can  not  be  compelled  to  act  against  his  will;  that  his  liberty  must 
be  respected. 


4»      16 
52    703 
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FlDlay  A  Branswlgr  vs.  Feres  et  al. 

'^L'homme  est  libre  de  ne  pas  remplir  ses  engagements,  saaf  a. 
supporter  les  consequences  de  cette  inex6cution ;  on  ne  pent  pas  Ini 
enlever  cette  liberty  en  employant  la  yiolence."  Laurent,  Vol.  16^ 
p.  268. 

The  plaintiff  is  not  left  without  remedy  if  his  rights  are  as  alleged. 

The  plaintiff  urges  that  no  action  for  damages  or  rental  can  be  an 
adequate  compensation  for  the  right  to  a  written  act  of  lease  with 
the  lessor's  privilege. 

To  sustain  that  ground  and  take  the  case  out  of  'Mn  ordinary 
cases"  stated  in  the  Code,  Art.  1926,  and  treat  it  as  one  in  which 
there  would  be  inadequate  compensation,  we  would  have  to  assume 
that  the  lessor  would,  beyond  all  question,  find  property  affected  by 
his  privilege.     The  lessee  may  not  have  any  property  at  all. 

If  he  should  own  property  affected  by  the  privilege  it  does  not 
follow  that  he  can  not  recover  damages  amply  compensating  him 
arising  from  the  failure  of  the  defendant  to  comply  with  his  obliga- 
tion. 

The  judgment  maintaining  the  exception  of  no  cause  of  action  is 
aflQrmed. 


No.   11,808. 

FiNLAY  &  BBUNSWIQ  VS.    LBO  O.   PbBBS  AND    MRS.    MABT    J.   Fm- 

KEOAN,  His  Wifb. 

,      A  party  who  permits  another  to  buy  property  in  his  name  and  for  his  benefit  at 

106   2Ai\  ^  ^^^  sale,  and  takes  a  counter  letter^  and  afterward  for  a  consf deration,  in- 

structs thft  party,  in  whose  name  the  title  is  vested,  to  retrocede  the  property 
to  the  tax  debtor,  and  is  present  when  the  deed  is  made,  will  be  estopped  from 
asserting  claim  to  the  property. 
A  judgment  creditor  of  the  heir  of  the  deceased  can  not,  under  such  a  state  of 
facts,  subject  the  property  to  the  payment  of  his  debt,  on  the  ground  that  no 
title  eyer  passed  from  the  purchaser  at  tax  sale,  as  evidenced  by  the  counter 
letter. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Kingy  J. 

B,  B.  FoTman^  Jr.,  and  Benjamin  Rice  Forman  for  Plaintiffs,  Ap- 
pellants. 


Charles  F,  Claiborne  for  Opponent,  Appellee. 
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Finlay  A  Brunswig  tb.  Peres  et  al. 

Argaed  and  snbmitted  November  6,  1896. 
Opinion  handed  down  November  18,  1895. 
Kehearing  refused  January  6,  1896. 


The  opinion  of  the  conrt  was  delivered  by 

McEnbbt,  J.  The  plaintiffs  obtained  judgment  against  the  defend- 
ants in  1892.  Execution  issued,  and  certain  immovable  property  in 
the  possession  of  the  intervenor  was  seized.  The  seizure  was  en- 
Joined  by  him.  In  answer  to  the  intervention,  plaintiffs  set  up  title 
in  the  Judgment  debtor,  Mary  J.  Finnegan,  sole  heir  of  W.  H.  Finne- 
gan,  who,  it  is  alleged,  purchased  the  property  at  tax  sale.  Miss  0. 
P.  Winn,  his  mistress,  purchased  the  property  and  gave  a  counter 
letter  stating  that  the  property  was  purchased  with  funds  of  W.  H. 
Finnegan,  and  for  his  benefit.  The  tax  sale  was  dated  25th  Septem- 
ber, 1886.  The  counter  letter  was  recorded  August  2,  1887.  The 
property  seized  was  owned  by  Mrs.  Ledig.  She  swore  that  she  had 
no  notice  served  on  her,  as  required  by  Art.  210  of  the  Oonstitution. 
Her  husband  swore  to  the  same  fact.  We  are  inclined  to  the  opinion 
that  no  notice  was  served  on  her,  and  thai  the  tax  sale  was  an  abso- 
lute nullity.     Breaux  vs.  Negrotto,  Jr.,  43  An.  426. 

But  if  it  be  conceded  that  the  tax  title  was  valid,  when  the  judg- 
ment was  rendered  and  recorded  the  title  to  the  property  stood  on 
the  records  in  the  name  of  intervenor.  He  purchased  the  property 
<rom  Mrs.  Ledig  on  December  9,  1857.  She  had  previously,  for  the 
consideration  of  twenty- five  dollars,  obtained  from  Mrs.  O.  P.  Winn 
a  retrocession  of  the  property. 

August  Baab,  the  husband  of  Mrs.  Ledig,  after  it  was  discovered 
the  property  had  been  sold  for  taxes,  went  to  Finnegan  to  get  the 
property  back.  Finnegan  went  with  him  to  see  Miss  Winn,  in  whose 
name  Finnegan  had  placed  the  property.  It  was  agreed  that  for 
twenty -five  dollars — ^fifteen  cash  and  ten  on  credit,  a  deed  of  the 
property  would  be  made  to  Mrs.  Ledig.  The  deed  for  the  cash  price 
was  executed  before  a  notary  public,  in  the  presence  of  Finnegan. 
A  note  was  executed  by  August  Baab,  the  husband,  for  the  sum  of 
ten  dollars,  the  balance  due.  Finnegan  brought  suit  on  this  note 
against  Baab  and  wife,  Mrs.  Ledig.  There  was  judgment  against 
both  defendants.  The  Judgment  was  satisfied  so  far  as  Finnegan 
was  interested. 
2 
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Bank  vs.  Grant. 

The  intervenor  gave  eight  hundred  dollars  for  the  property  and 
put  on  it  improvements  to  the  amount  of  two  thousand  dollars. 

It  is  contended  by  plaintiffs  that  there  is  no  written  evidence  t^at 
Finnegan  sold  the  property,  and  that  the  counter  letter  stands  oh 
the  record  as  evidence  of  his  title,  which  the  judgment  debtor  in 
herited. 

He  had  placed  the  property  in  the  hands  of  Miss  Winn  and  verb- 
ally instructed  her  to  make  title  to  Mrs.  Ledig.  He  was  present 
when  the  deed  was  made,  and  received  the  price  of  the  retrocession 
of  the  property. 

We  see  no  difference  in  this  case  and  that  where  a  party  stands  by 
and  sees  his  property  sold  without  objection.  Finnegan,  if  he  were 
living,  would  be  estopped  from  asserting  title  to  the  property.  His 
heir  has  no  greater  rights  than  he  had,  and  certainly  the  creditors  of 
the  heir  have  no  superior  rights.  Finlay  &  Brunswig  are  not  to  be 
likened  to  inocent  third  parties,  who  are  deceived  by  the  records  or 
by  the  acts  of  the  parties. 

Every  consideration  of  right  and  justice  demands  an  affirmation 
of  the  judgment. 

Judgment  affirmed. 


No.  11,900. 
Union  National  Bank  of  New  Orlbanb  vs.  J.  G.  Grant. 

Whether  the  endorser  of  a  note  is  the  surety  or  endorser  in  the  strict  meroantlle 
sense,  he  will  he  released  if,  without  his  consent,  the  holder  releases  the  maker 
of  the  note.    Story  on  Notes,  Sees.  423, 424 ;  Civil  Code,  Art.  8061. 

Nor  is  such  defence  of  the  release  of  the  maker  at  all  affected,  because,  at  the  ma- 
turity of  the  note,  the  endorser  waived  demand,  notice  and  protest. 

The  vote  of  the  holder  of  the  note  at  the  meeting  of  the  creditors  of  the  insolvent 
maker,  in  favor  of  his  discharge,  releases  the  endorser.  Civil  Code,  3170, 3177; 
7  Martin,  N.  S.  13;  4  La.  295;  42  An.  640. 

Such  discharge  is  not  that  of  the  law,  but  results  from  the  vohiLtary  action  of  the 
creditor.  /Md. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
EllU,  J. 


CarleUm  Hv/nt  for  Plaintiff,  Appellant. 


TT.  8.  Pti,rker8on  for  Defendant,  Appellee 
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Ari^ed  and  sabmifcted  November  23,  1896. 
Opinion  handed  down  December  2,  1895.  • 
Rehearinfc  refused  January  6,  1896. 


Oarleton  Hunt^  on  application  for  rehearing: 

There  is  error  to  the  prejudice  of  plaintilLbank  in  the  opinion  here- 
tofore herein  rendered. 

Because  said  opinion  wrongfully  holds  that  the  discharge  of  the  in- 
solvent debtors,  H.  Kern  &  Sons,  in  their  oessio  bonorumj  dis- 
charged defendant  endorser,  J.  G.  Grant,  from  his  liability  on 
their  notes,  whereas  said  discharge  was  and  is  merely  personal 
to  their  debtors.  Con«t.  U.  S.,  Art.  1  Sec.  10;  Rev.  O.  C,  Art. 
2177;  10  Rob.  48;  8  Rob.  204;  4  An.  869;  Pothier  on  Obliga- 
tions.  Vol.  1,  No.  381;  3N.  S.  28;  42  An.  640;  12  Wheat.  664; 
6  How.  283;  6  Maclean  363;  6  Rob.  614;  8  An.  323. 

Because  said  opinion  wrongfully  holds  that  said  discharge  was  the  act 
of  plaintiff  bank,  creditor  of  H.  Eern  &  Sons,  whereas  said  dis- 
charge took  place  by  operation  of  law,  and  left  defendant  en- 
dorser, J.  G.  Grant,  duly  bound  to  plaintiff  on  his  endorsement 
of  said  notes  of  H.  Eern  &  Sons.  Rev.  0.  0.  2173,  2174,  2177; 
Story  on  Promissory  Notes,  Sec.  428 ;  Decolyar  on  Guaranties, 
363,  364;  7  Pick.  296;  122  Mass.  600;  9  L.  R.  (C.  R.)  216;  10 
L.  R.  10;  10  L,  212;   103  U.  S.  301. 

Because  said  opinion  wrongfully  holds  that  the  defendant  endorser, 
J.  G.  Grant,  is  not  bound  under  his  waiver  of  demand,  protest 
and  notice  of  protest  on  said  notes  of  H.  Eern  &  Sons,  whereas 
he  bound  himself  absolutely  for  the  payment  of  said  notes, 
under  and  by  virtue  of  said  waiver,  and  is  held  under  a  new 
contract,  and  his  obligation  in  favor  of  plaintiff  bank,  holder  of 
the  notes,  can  not  be  affected  by  the  alleged  discharge  of  said  H. 
Kern  &  Sons,  makers  of  the  notes.  Parsons  on  Billsand  Notes, 
Vol.  2.  244;  28  An.  921;  33  An.  303. 


The  opinion  of  the  court  was  delivered  by 

MOiLBB,  J.  This  suit  seeks  to  make  a  defendant  liable  as  endorser 
on  notes.      The  defence  is  that  the  plaintiff-  has  discharged  the 
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maker  of  the  notes.  From  the  Judgment  in  favor  of  defendant 
plaintiff  appeals. 

The  notes  were  to  the  order  of  the  makers,  by  them  endorsed, 
and  defendant's  name  is  on  the  back  of  the  notes  following  the 
payee's  endorsement.  In  that  condition  the  notes  were  acquired  by 
the  plaintiff  from  the  makers.  When  the  notes  matured  defendant, 
at  plaintifTs  request,  waived  demand,  protest  and  notice.*  The 
makers  applied  for  the  l>enefit  of  the  insolvent  laws,  making  the 
surrender  of  their  property.  At  the  meeting  of  their  creditors 
plaintiff,  as  holder  of  the  notes,  vot«d  in  favor  of  a  discharge  of  the 
insolvents. 

It  is  strenuously  contended  that  defendant  is  to  be  viewed  as  an 
endorser  in  the  commercial  sense.  Prima  facie,  that  is  his  position, 
enforced,  it  is  claimed,  by  his  waiver  of  demand,  protest  and 
notice.  If  an  endorser,  it  is  argued  that  his  waiver  deprives  him  of 
any  defence,  based  on  the  discharge  of  the  maker  of  the  notes.  We 
are  not  aware  that  this  effect  has  ever  been  attributed  by  our  courts 
to  a  mere  waiver  of  demand,  notice  and  protest,  unless  the 
case  of  the  Union  Bank  vs.  Lee,  83  An.  803,  is  to  be 
accepted  as  such  authority.  In  that  case  the  endorser  pleaded  he 
had  been  discharged  because  the  plaintiff  had  permitted  prescription 
to  accrue  in  favor  of  the  maker,  thus  preventing  any  recourse  of  the 
endorser,  if  made  to  pay.  The  defence  failed.  The  court  seems  to 
have  attached  importance  to  the  fact  that  the  endorser  had  paid  in- 
terest on  the  note.  The  payment  was  before  any  prescription  had 
accrued,  and  it  is  not  easy  to  see  the  bearing  of  that  payment  on  the 
defence  of  the  after -acquired  prescription  in  favor  of  the  maker,  of 
which  the  endorser  sought  to  avail.  The  court  in  that  case  also  re- 
lied on  Story  and  Daniel,  to  support  the  conclusion  of  the  effect  of 
the  waiver.  The  texts  cited  affirm  the  waiver  as  dispensing  with  the 
preliminary  steps  of  the  holder  to  fix  the  liability  ot  the  endorser, 
but  do  not  touch  the  effect  of  the  discharge  of  the  maker  by  the  en- 
dorser. Story  on  Notes,  Sees.  271,  273;  2  Daniel,  Sec.  1090.  The 
endorser's  liability  is  conditional,  based  on  demand,  protest  and  no- 
tice. If  these  are  waived,  he  becomes  unconditionally  liable,  and  in 
this  sense,  after  such  waiver,  he  becomes,  as  is  affirmed  by  the  au- 
thorities cited  by  plaintiff,  the  unconditional  debtor.  Story,  See. 
198.  But  though  liable  in  this  sense,  the  endorser  is  still  entitled  to 
his  defence,  arising  from  the  subsequent  discharge  of  the  maker. 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  21 

Bank  vs.  Grant. 

Story,  Sees.  423,  424.  We  can  not  perceive  on  principle  or  author- 
ity that  a  mere  waiver  of  protest,  notice  or  demand  deprives  the 
endorser,  when  sued,  of  the  defence  that  by  the  act  of  the  plaintiff 
he  is  stripped  of  all  recourse  against  the  maker  of  the  note,  nor,  in 
onr  view,  does  plaintiff's  argqment  on  this  branch  of  the  case  find 
support  in  the  passage  cited  from  Parsons  on  Oontracts.  These 
waivers  are  frequent.  Even  as  applied  to  demand,  protest  and  no- 
tice,  the  waivers  are  strictly  construed ;  in  some  cases  it  having  been 
held  that  waiver  of  on  of  these  requisites  did  not  waive  others  • 
'*  Agreements  of  this  sort  are  always  construed  strictly,  and  not  ex- 
tended beyond  the  fair  import  of  the  term;  thus  a  waiver  of  notice 
■hall  be  no  excuse  for  want  of  due  presentment."  Story,  Sec.  272. 
We  can  find  no  basis,  therefore,  to  extend  the  waiver  in  this  case  so 
as  to  relinquish  a  defence  not  at  all  connected  with  the  subjects  of 
the  waiver. 

It  is  in  evidence  the  notes  were  endorsed  by  defendant  for  the  ac- 
commodation of  the  maker  known  to  the  bank.  That  testimony 
puts  the  defendant  in  the  position  of  a  surety.  In  our  view  the 
capacity  of  defendant  on  the  notes  is  not  material.  If  an  endorser,  in 
the  commercial  sense,  he  is  discharged,  if,  by  an  act  of  the  holder, 
the  maker  is  released,  and  if  a  surety  be  is  entitled  to  the  same  de- 
fence.    Civil  Code,  Article  8061. 

This  brings  us  to  the  consideration  of  the  discharge  pleaded,  based 
on  the  vote  of  plaintiCF  at  the  meeting  of  creditors.  The  plaintiff 
contends  that  the  discharge  was  only  of  the  person  of  the  debtor, 
but  did  not  discharge  the  obligation.  In  support  of  this  argument, 
the  plaintiff  relies  on  the  text- books  and  an  array  of  authorities 
based  on  the  bankruptcy  legislation  of  the  United  States  and  the  Eng- 
lish statutes  of  bankruptcy.  The  passage  from  Story  epitomises  the 
law,  the  sabject  of  these  authorities.  He  observes  the  discharge  of 
the  joint  maker  or  endorser,  ubder  an  insolvent  or  bankrupt  act,  will 
not  operate  to  discharge  any  other  party  to  the  note  from  liability, 
but  operates  as  a  bar  or  discharge  of  the  insolvent  personally.  The 
reason  is,  it  is  the  ace  of  the  law.  Story,  Sec.  428.  The  text  is  fully 
sustained  in  the  cases  cited  by  plaintiff,  and  without  any  ad- 
judications woald  command  ready  assent.  These  authorities  do 
not  undertake  to  discriminate  as  to  the  remedy  left  against  the 
Insolvent.  No  such  discriminatio\i  is  possible.  The  discharge  under 
the  Federal  bankrupt  act  is  complete  as  to  person  and  property  of 
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the  debtor.  Revised  Statutes  of  the  United  States,  Sec.  5115.  The 
purport  of  the  authorities  cited  is  that  when  the  discharge 
of  the  maker  of  the  law  the  discharge  is  personal  to  the  in- 
solvent, not  of  the  other  parties  to  the  note.  If  these  author!- 
ties  are  cited  to  sustain  the  contention  that  a  discharge  in 
bankruptcy  under  the  Federal  legislation  on  the  English  staktutes 
leave  intact  the  personal  o  oligation  of  the  insolvent,  they  fail  of  the 
purpose.  But  that  which  is  involved  here  is :  the  effect  of  the  dis- 
charge under  the  insolvent  laws  of  Louisiana.  Under  the  Code  such 
discharge  is  a  complete  release  of  the  debtor  in  person  and  property, 
save  and  except  as  to  the  property  surreundered,  and  if  he  comes 
to  better  fortune  the  insolvent  may  be  compelled  to  make  a  new 
surrender.  Oivil  Code,  Articles  2170,  2177,  et  seq. ;  Goicochea  vs. 
Ricarte,  4  La.  45 ;  Glenn  vs.  Dunbar's  Administratrix,  10  An.  258. 

Under  our  law,  the  assent  of  the  majority  of  the  creditors  in  num- 
ber and  amount  is  requisite  for  the  discharge  of  the  insolvent* 
Without  that  assent  he  remains  bound,  and  the  whole  effect  of  the 
proceeding  is  to  distribute  the  proceeds  of  the  surrendered  property 
to  his  creditors.  Por  such  a  discharge,  the  plaintiff,  as  holder  of  the 
notes,  concurred  with  others  in  giving  to  the  maker  of  the  notes  on 
which  defendant  is  now  sought  to  be  held,  as  endorser.  It  is  imma- 
terial, in  our  view,  that  others  voted  for  the  discharge.  It  may  be 
that  without  plaintiff's  vote,  enough  would  have  voted  for  the  re- 
lease. It  is  enough,  we  think,  that  plaintiff  concurred  in  the  dis- 
charge. As  it  is  put  in  one  of  the  cases  cited  below,  in  answer  to 
the  proposition,  that  without  the  vote  of  the  creditor  for  the  respite, 
it  would  have  been  granted.  *'We  do  not  think  we  are  permitted  to 
go  into  that  question.  What  would  have  been  the  effect  of  the 
appellants  refusing  the  indulgence,  we  do  not  know.  The  effect  of 
a  positive  act  can  not  be  destroyed  by  speculation  as  to  what  would 
have  been  the  situation  of  the  parties,  if  the  act  had  not  been 
done."  The  court  held  that  the  vote  of  the  holder  of  the  note  for 
the  respite,  discharged  the  maker.  Nolte  vs.  Their  Creditors,  7 
Martin  N.  S.  18;  Lobdell  vs.  Niphler,  4  La.  295;  McGuire  vs.  Wool- 
dridge,  6  Rob.  47;  Succession  of  Latchford,  42  An.  540.  It  seems  to 
us  that  a  discharge  of  the  insolvent  maker  of  a  promissory  note  by 
the  votes  of  the  creditors  can  not  be  deemed  the  act  of  the  law.  It 
is  that  of  the  creditors.  Under  the  Federal  bankrupt  act,  it  is  the 
law  alone,  independent  of  any  action  of  creditors,  that  grants  the 
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discharge.  Under  oar  law,  the  action  of  the  creditor  is  requisite, 
and  binds  them  with  respect  to  the  endorser,  quite  as  effectively  as 
any  other  form  of  discharge.  The  discharge  of  the  maker  by  the 
holder  is  the  release  of  the  endorser. 

We  have  given  attention  to  the  cases  cited  and  elaborately  re- 
viewed by  plaintiff's  brief.  The  court,  in  one  of  the  cases,  passing 
on  the  cashier's  power  to  vote  a  discharge  to  the  maker  on  the  notes 
held  by  a  bank,  found  a  reason  for  sustaining  his  vote,  in  the  fact 
that  the  discharge  left  in  force  the  right  of  the  bank  to  compel  a 
new  Burender  under  the  circumstances  stated  in  the  Code.  Another 
case  maintains  that  the  vote  that  the  insolvent's  property  be  sold 
on  time  was  not  injurious  to  the  endorser,  and  would  not  discharge 
him.  Another  decision  is  rather  to  the  contrary,  and  on  the  same 
line,  is  yet  another  of  those  cited.  In  our  view,  the  discharge  to  the 
endorser,  resulting  from  the  release  by  the  holder  of  the  maker,  is 
none  the  less  effective,  because  the  possibility  of  compelling  a  new 
■nrrender  is  left  intact,  and  if  voting  for  terms  of  credit  for  the  sale 
of  the  insolvent's  property  may  not,  in  some  cases,  and  in  others 
will,  discharge  the  maker  as  affirmed  in  these  decisions,  with  greater 
reason  will  the  vote  of  the  holder  for  a  discharge  of  the  maker  ao- 
oomplish  the  result. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed,  costs  to  be  paid  by  appellants. 


48  23, 

49  1SI5I 

No.  11,884.  48^^1 

61    769| 
IIICHABL    McLAUGHUN   VS.    Thb    Nbw   Oblbans    &   Oasbojjusov 

Railroad  Company. 

While  it  l8  beld  that  It  is  the  duty  of  those  In  charge  of  a  oar,  at  crossings  particu- 
larly, to  be  careful  and  watchful,  those  who  use  street  crossings  must  exercise 
a  reasonable  degree  of  care  and  watchfulness. 

The  votorman  had  a  right  to  suppose  that  plaintifF's  son  would  not,  after  wam- 
ing,  attempt  to  cross  immediately  in  front  of  the  oar  at  a  distance  too  near  to 
prcTent  the  accident. 

While  no  one  should  be  held  to  a  degree  of  care  and  caution  beyond  his  years,  a 
boy  of  eleyen  years  and  four  months  of  age  can  not  be  relieved  from  the  exer- 
cise of  all  care  and  prudence. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  (Means. 
King^  J. 
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Bernard  TUche  and  B.  L.  TuXlis  for  Plaintiff,  Appellee. 


John  M.  Banner  and  Henry  P.  Dart  for  Defendant^  Appellant. 


Ars^ed  and  submitted  November  6,  1895. 
Opinion  handed  down  December  2,  1895. 
Rehearing  refused  January  6,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  Plaintiff  claims  damages  caused  by  the  death  of  his 
son,  aged  eleven  years  and  four  months,  occasioned,  he  alleges,  by 
the  negligence  of  a  motorman  in  charge  of  an  electric  car  owned 
and  operated  by  the  defendant. 

In  September  of  last  year  Michael  McLaughlin,  Jr.,  petitioner's 
son,  was  proceeding  out  of  Melpomene  street,  in  this  city,  driving  a 
hoop  with  a  stick  or  small  rod  he  held  in  his  right  hand,  and  in  so 
doing  was  crossing  St.  Charles  avenue  at  its  intersection  with  Mel- 
pomene  street.  While  in  the  act  of  crossing  the  track  of  the  de- 
fendant company,  at  this  intersection,  he  was  struck  by  one  of  the 
cars  of  the  company  and  carried  a  distance  of  several  feet,  crushing 
and  lacerating  his  body.  He  survived  about  an  hour,  suffering  ex- 
cruciatiog  pain  and  agony. 

The  testimony  of  the  witnesses  who  saw  the  accident  is  conflicting 
regarding  the  sounding  of  the  gong  on  the  colliding  car  and  giving 
the  alarm,  and  regarding  the  cutting  off  of  the  electric  power  and 
attempting  to  stop  the  car  by  applying  the  brakes.  It  is  also  a  ques- 
tion whether  the  boy  stopped  at  all  on  arriving  at  the  track  of  the 
defendant  or  continued  across,  also  as  to  whether  he  was  facing 
toward  the  car  or  in  an  opposite  direction  when  he  was  struck. 

The  first  witness  (who  saw  the  accident)  on  behalf  of  plaintiff 
testifies  that  the  boy  was  bent,  and  rolled  his  hoop;  that  it  seemed 
a  little  heavy,  and  caused  him  occasionally  to  pause ;  that  his  face 
was  in  the  direction  of  the  advancing  car;  that  he  rolled  the  hoop 
near  to  the  centre  of  the  track,  immediately  in  front  and  near  the 
car,  when  the  car  struck  him ;  that  he  was  carried  about  thirty  feet, 
and  the  car  rah  on  about  two  lengths  further;   that  as  the  car  ad- 
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▼anced  apon  the  boy  the  motorman  seemed  dambfoanded  and  con- 
fused, and  made  no  movement  to  prevent  the  accident. 

At  the  time  of  the  accident  there  was  a  passenger  on  another  car 
ascending  that  met  the  colliding  car  about  the  centre  of  Melpomene 
street.  This  passenger,  as  a  witness,  says  that  he  saw  the  boy  ap- 
proaching the  car  track,  and  not  seeing  him  across  the  avenae  after 
the  car  on  which  he  was  had  passed,  he  immediately  jumped  ofF  and 
ran  back  to  the  car  they  had  just  passed,  and  found  the  boy  on  the 
ground.  He  states  that  the  rear  end  of  the  colliding  car  was  about 
twenty -five  feet  below  the  boy. 

A  woman  also  testifies,  who  corroborates,  in  some  respects,  the 
testimony  of  the  first  witness.  In  other  respects  her  testimony  was 
entirely  at  variance  from  that  of  other  witnesses;  for  instance,  she 
says  that  the  boy  had  taken  up  his  hoop  and  hung  it  on  his  arm  to 
go  across  the  crossing  when  he  was  struck. 

Without  further  comment  than  that  in  the  main,  the  other  wit- 
nesses who  testified  for  plaintiff  agree  with  the  testimony  of  these 
two  witnesses;  we  take  up  the  testimony  for  the  defendant. 

The  only  passenger  who  was  on  the  car  with  the  asserted  offending 
motorman  testified  that  at  a  short  distance  from  the  corner  of  Mel- 
pomene and  St.  Charles  streets  he  noticed  a  boy  rolling  a  hoop,  and 
that  when  the  car  on  which  he  was  arrived  near  the  intersection  of 
these  two  streets  the  boy  stopped,  at  the  same  time  the  brakeman 
moderated  the  speed  of  the  car;  that  upon  the  boy  stopping  he 
again  loosened  the  brakes;  a  moment  after,  the  car  struck  the  boy 
as  he  was  attempting  to  cross;  that  it  was  impossible  to  stop  the  car 
in  time  to  prevent  the  accident. 

This  witness  also  testifies  that  it  carried  the  little  boy  some  twenty 
feet,  after  striking  him,  before  stopping. 

The  motorman  and  the  conductor  of  the  car'  corroborate  this  wit- 
ness. The  plaintiff,  in  support  of  his  charge  that  the  motorman  was 
an  inebriate  and  incompetent,  refers  to  the  acknowledgment  of  the 
motorman,  as  a  witness,  that  three  years  prior  to  the  trial  he  was 
discharged  from  the  police  for  drunkenness. 

The  witness  added,  that  he  had  not  since  indulged  in  drink  to  ex- 
cess, and  thai  while  on  duty  he  did  not  drink. 

With  reference  to  the  inebriety  charged,  the  question  is  whether 
or  not  the  motorman's  acts  at  the  time  of  the  accident  came  to  the 
requirement  of  the  care  devolving  upon  him. 
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We  are  not  inclined  to  accord  the  least  indulKence  to  one  under 
the  influence  of  liquor  while  in  the  discharge  of  duty ;  in  justice, 
however,  the  inebriate  condition  charged  can  not  be  assumed.  The 
only  evidence  is  that  of  the  motorman,  who  denies  that  he  drinks 
largely,  and  asserts  that  on  duty  he  is  always  sober. 

The  inquiry  relates  to  the  motorman.  The  plaintiff  insists  that  he 
was  incompetent  and  derelict  in  the  performance  of  his  duty  when 
his  son  was  killed. 

The  authority  of  Railroad  Company  vs.  Qladmon,  15  Wallace  U.  S. 
401,  405,  is  greatly  relied  upon  at  the  bar  as  applying  to  the  facts  of 
the  case. 

In  the  case  cited  the  facts  were  that  one  of  the  drivers  of  the  de* 
fendant  company,  instead  of  looking  at  his  horses,  turned  his  face, 
and  was  conversing  with  some  one  near  him,  when  a  child 
seven  years  old  attempted  to  run  across  the  track  in  front  of  the 
horses.  Before  he  got  across  he  turned  to  come  back  again  and  was 
severely  injured.  The  record  showed  no  testimony  but  that  of  one 
witness,  who  mentioned  the  chief  facts  above  stated,  and  testified 
''  that  if  the  driver  had  not  been  looking  at  his  companion  he  could 
have  checked  the  horses  in  time  to  have  prevented  the  accident." 

Here  the  facts,  as  shown  by  the  weight  of  evidence,  are  that  the 
boy  came  hastily  and  unexpectedly  on  the  track,  at  a  time  when 
the  car  could  not  be  arrested,  under  circumstances  that  the  motor - 
man  could  not  control,  with  care,  however  watchful ;  in  other  words, 
that  the  car  could  not  be  brought  to  a  stop  speedily  enough  to  pre- 
vent the  accident. 
The  gong  of  the  car  was  sounded  by  the  motorman. 
It  is  true  that  this  fact  is  denied  by  several  witnesses.  The  af- 
firmative testimony  of  the  witnesses,  near  the  accident,  that  the 
gong  was  sounded  aiid  alarm  given,  is,  we  think,  entitled  to  weight 
and  credence. 

.  Witnesses  for  the  plaintlfiF  have  found  fault  with  the  motorman, 
because,  as  they  assert,  he  failed  to  timely  apply  the  brakes  and  turn 
down  the  controUer. 

The  witnesses  for  the  defendant  were  near  the  place  of  the  acci- 
dent; their  view  was  not  obstructed  by  anything. 

After  weighing  their  testimony  with  all  the  attention  we  could 
command,  we  have  concluded  that  its  weight  is  with  them,  and  that 
it  sustains  the  defence. 
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It  is  trae  that  children  are  to  be  held  responsible  for  such  a  de- 
gree of  care,  as  may  osaally  be  expected  of  them,  taking  due  account 
of  their  age,  and  the  particalar  circumstances  of  each  case.  Bat  it 
ia  equally  trae  that  no  act  constitates  negligence  unless  there  has 
been  a  want  of  ordinary  care  on  the  part  of  the  person  charged  with 
negligence. 

Judged  by  that  test,  we  must  conclude  that  the  verdict  allowed 
damages  in  error,  and  that  justice  requires  that  it  be  reversed.  ^ 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  and 
Judgmentr  appealed  from  be  reversed,  avoided  and  annulled,  and 
that  there  be  judgment  for  defendant,  rejecting  plaintiff's  demand 
at  his  costs . 


No.  11,898. 
Statb  of  Louisiana  bix  bbl.  John  T.  Shaw  vs.  F.  A.  Monbob, 
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Pabish  of  Oblbans. 

If  errora  be  oommftted  In  setting  cases  for  trial,  or  Irregularities  arise  In  fixing  the 
cases  to  be  heard  before  the  District  Court,  the  question  not  being  one  oyer  whicb 
(be  oonrt  has  no  jnrl9dIctlon,  the  writ  of  prohibition  Is  not  the  proper  remedy. 

The  case  l>eing  appealable,  the  relators  have  an  adequate  remedy  by  appeal. 

A  IMPLICATION  for  a  Writ  of  Prohibition. 
DinkeUpiel  A  Hart  for  Relator. 


Submitted  on  briefs  November  4,  1895. 
Opinion  lianded  down  November  18, 1895. 
Rehearing  refused  January  6,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbbaxxx,  J.  The  relator  in  his  petition  for  a  writ  of  prohibition 
alleges  that  the  case  against  him,  though  listed  on  the  call  docket, 
was  not  fixed  for  trial  in  the  manner  required  by  Art.  28  of  the  Act 
of  1882 — ^in  other  words,  that  it  was  fixed  for  trial  without  calling. 

In  his  answer  the  respondent  avers  that  the  order  for  trial  as 
issued  gave  to  the  relator  all  he  asks  or  could  have  asked. 
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That  the  case  is  not  one  for  the  issuance  of  the  writ  of  prohibi- 
tion; his  jnrisdictlon  ratione  peraonm  et  ratione  materim  is  nnqnes- 
tioned,  and  the  injury,  if  any,  was  remediable  on  appeaL 

The  relator  has  n^t  favored  ns  with  a  brief. 

The  writ  of  prohibition  shonld  not  issue  unless  it  is  made  evident 
that  the  relator  is  entitled  to  the  remedy.  It  will  not  be  issued  in 
case  of  doubtful  right.  It  does  not  lie  where  the  question  of  jnria- 
diction  is  involved  in  uncertainty,  nor  to  correct  mere  errors  or 
irregularities. 

The  court  had  not  usuri>ed  }urisdiction  or  exceeded  its  authority 
in  so  far  as  the  pleadings  show.  The  fact  whether  the  court  acted 
rightly  or  uot  in  the  manner  adopted  to  fix  the  case  for  trial  is  not 
open  to  inquiry  in  this  application  for  a  writ  of  prohibition. 

In  order  to  authorize  the  writ  the  petition  should  clearly  show 
that  the  matter  is  one  over  which  it  has  no  jarisdiction. 

It  should  also  appear  in  order  that  the  writ  may  issue  that  there 
is  no  remedy  by  adequate  proceeding. 

The  allegation  regarding  relator's  right  of  appeal  made  by  the 
respondent  is  not  traversed  by  the  relator. 

Having  the  right  of  appeal,  prohibition  does  not  lie. 

''The  case  being  appealable,  the  relators  are  not  entitled  to  the 
interposition  of  the  prohibitive  authority  of  the  Supreme  Court.*' 
State  ex  rel.  Follet  vs.  Judge,  32  An.  1182. 

The  writ  is  therefore  refused  at  relator's  cost,  and  the  rule  niH  is 
recalled  and  set  aside. 


No.  11,967. 

STATB    ex     rel.      RETNOLDB    &     HBNBY    CONSTBUOnON     COICPANY 

vs.  W.  A.  O'KBLiiY,  Tax  Collbotob. 

Where,  after  the  Supreme  Court,  in  a  mandamui  proceedlnfc,  direoted  agalnat  the 
Oommon  Council  of  a  municipal  corporation,  has  remanded  th«»ea8e,  with  la- 
Btruotions  to  It  **  to  leyy  a  tax  In  favor  of  rel  itor  upon  an  assessment  upon 
the  tax  rolls  of  1889,  but  In  ease  the  limit  of  taxation  had  been  reached  during 
that  year,  or  there  should  be  any  other  reason  why  ttie  full  amount  of  the  tax 
so  ordered  assessed  could  not  be  assessed  and  col  ected  on  the  rolls  of  that 
year,  that  the  tax  shonld  be  levied  on  the  rolis  of  1894  "—the  Common  Oouiicll 
under  the  decree  passed  an  ordinance  directing  the  collection  of  the  tax  upon 
the  roll  of  1894,  and  set  on  foot  the  execution  of  its  ordinance  through  ibe  tax 
collector  of  the  town — it  can  not  of  its  own  motion  (on  the  ground  that  It  acted 
In  error)  repeal  the  ordinance  and  check  the  collection  of  the  tax  by  the  tax 
collector,  though  it  simultaneously  parses  an  ordinance  directing  the  oolleo- 
tion  of  the  tax  upon  the  assessment  roll  of  1880. 
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The  decree  did  not  send  the  case  back  (or  the  exercise  of  any  original  right  in  the 
Oonimon  Council,  but  for  the  performance  of  a  specially  imposed  duty.  Both 
Its  right  and  Its  duty  in  respect  to  the  matter  for  which  the  cause  was  re- 
manded went  no  further  than  the  decree,  which  was  at  once  the  source  and 
measure  of  its  right  and  its  duty.  In  taking  action  the  Council  was  not  acting 
In  the  course  of  its  ordinary  functions  as  a  common  council,  but  as  a  special 
agency  selected  by  the  court  to  do  a  particular  act. 

On  Rxhsabino. 

The  Supreme  Court  has  supervision  and  control  over  the  execution  pf  its  own 
Judgment.  If  the  original  action  taken  by  the  Council  had  not  been,  in  the 
opinion  of  the  court,  In  conformity  to  its  decree,  it  would,  by  mpenedeoit  have 
set  the  Council  right.  Cox'  Executors  ts.  Thomas,  11  La.  869;  Lovelace  vs. 
Taylor,  6  Bob.  92.  And  so  long  after  that  first  action  was  taken,  as  It  received  no 
Instructions  to  change  it,  the  Council  was  powerless  of  itself  to  do  so.  It  has 
no  legal  Interest  in  the  matter  further  than  to  comply  with  the  order  of  the 
court. 

Where  the  tax  collector  has,  under  Instructions  from  the  city  council,  d  iscontinued 
the  collection  of  the  tax  under  the  first  ordinance,  he  may  be  ordered  to  pro- 
ceed by  a  direct  order  of  court  In  a  ma«kIaiitiM  proceeding  directed  against  him, 
without  the  necessity  of  making  the  common  council  a  party. 

APPEAL  from  the  Fifth  Jadicial  District  Court  for  the  Parish  of 
Ouachita.     Potts^  J. 


C.  J.  Benton  and  E.  T,  Lamkin  for  Plaintiffs,  Appellees . 


ThoTTMB  O.  Benton,  Oity  Attorney,  for  Defendant,  Appellant. 


Argned  and  sobmitted  November  19,  1896. 
Opinion  handed  down  December  2,  1895. 
Behearing  refused  January  6,  1896. 


In  Reynolds  &  Henry  Oonstruction  Company  vs.  the  Mayor  and 
Council  of  the  city  of  Monroe,  reported  in  47  An.  1289,  this  court 
affirmed  the  Judgment  of  the  lower  court,  which  had  decreed  that 
relators  (^the  Reynolds  &  Henry  Construction  Company)  were  en- 
titled to  a  tax  upon  all  the  taxable  property  situated  within  the  cor- 
porate limits  of  the  city  of  Monroe,  to  be  levied  on  the  assessment 
roll  of  1889,  with  the  following  amendment : 

m  *  *  ii  fi^g^f^  lY^Q  judgment  appealed  from  be  amended  so  as  to 
order  an  assessment  of  a  tax  of  five  mills  on  the  rolls  of  the  year 
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1889,  and  in  case  the  limit  of  taxation  shoald  have  been  reached  that 
year,  or  that  if  there  is  any  other  reason  why  the  fnll  amoant  of  the 
tax  so  ordered  assessed  can  not  be  assessed,  ic  is  ordered  that  an 
assessment  of  a  flve-mill  tax  be  made  on  the  rolls  of  1894."  * 

On  the  1st  of  Jnly  the  city  of  Monroe  adopted  an  ordinance,  in 
which  it  was  declared  that  in  execution  of  the  decree  above  stated, 
a  tax  of  five  mills  on  all  the  taxable  property  situated  in  the  city  of 
Monroe  was  thereby  levied  to  be  assessed  on  the  tax  roll  of  1894, 
and  directed  the  tax  collector  to  proceed  with  its  collection.  The 
collector  gave  legal  notices  by  publication,  extended  the  tax  on  the 
city  roll,  and  received  taxes  of  those  who  paid  until  the  29th  of 
August,  when  the  Oity  Council,  in  special  session,  repealed  the 
ordinance  of  July  1,  and  ordered  the  collector  to  proceed  no 
further  with  the  collection  of  the  tax  it  had  levied.  At  the 
same  meeting  an  ordinance  was  adopted  levying  a  five- mill 
tax  in  favor  of  relators,  on  the  roll  of  1889,  and  directing 
the  tax  collector  to  proceed  with  its  collection.  Relators 
thereupon  demanded  of  the  tax  collector  to  proceed  with 
the  collection  of  the  tax  under  the  ordinance  of  July  1.  He  refused, 
and  an  application  for  a  mandamus  against  the  tax  collector  was 
made. 

Relators  claim  that  when  the  ordinance  of  July  1  was  enacted,  it  was 
enacted  in  compliance  with  a  decree  of  the  Supreme  Court,  and  the 
subjecc  matter  passed  entirely  beyond  the  power,  control  and  juris- 
diction of  the  Common  Council;  that  the  ordinance  was  irrepeal- 
able ;  that  the  repealing  ordinance  was  void  and  in  contempt  of  the 
authority  of  the  Supreme  Court.  That  the  collection  of  the  tax  by 
the  tax  collector,  in  accordance  with  a  decree  of  the  court,  was  a  mere 
ministerial  duty,  and  that  he  could  be  compelled  by  mandamiu  to 
perform  it,  the  void  repealing  ordinance  to  the  contrary  notwith- 
standing; that  the  writ  of  mandamus  is  the  substitute  for  the  ordi- 
nary process  of  execution  to  enforce  judgment  against  a  municipal 
corporation  or  county ;  that  such  a  judgment  can  not  be  executed  in 
any  other  way ;  that  when  the  tax  was  levied  by  the  municipality  to 
which  the  writ  had  been  directed  and  in  obedience  thereto,  it  be-* 
comes  the  property  of  the  person  in  whose  favor  it  has  been  levied, 
and  that  he  has  a  vested  right  in  the  premises  which  can  not  be 
affected  by  subsequent  legislation  and  repeal.     In  support  of  these 

•  See  also  45  An.  1024 ;  46  An.  1276.^Bbport]BB. 
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poBitions  relators  cite  the  ease  of  Riggs  vs.  Johnson  Oonnty,  6  Wall. 
166-198;  the  case  of  Labette  Oonnty  Oommissioners  vs.  Monlton, 
112  U.  S.  228;  1  Black,  860;  9  Branch,  48-292;  21  Oal.  116;  1  Mit. 
(Ky.)  174;  12  Wis.  67. 

The  contention  of  defendant,  that  they  shonld  have  proceeded 
against  the  Oity  Oonncil  and  not  against  the  tax  collector,  proceeds 
npon  the  erroneons  idea  that  the  Oity  Oonncil  was  a  party  to  the 
contract  between  relators  and  the  taxpayers  of  the  city  of  Monroe, 
and  that  they  had  been  proceeded  against  in  the  litigation  as  the 
representative  of  the  taxpayers ;  whereas,  on  the  contrary,  they  do 
not  in  this  matter  represent  the  taxpayers,  bnt  have  only  been  pro- 
ceeded against  as  one  of  the  instruments  provided  by  the  law, 
throngh  which  the  contract  with  the  taxpayers  is  to  be  enforced. 
Under  Act  No.  86  of  1886,  in  executing  the  powers  conferred  npon 
the  taxpayers  (not  the  City  Council)  to  incnr-an  indebtedness  in  aid  of 
public  works,  the  Oity  Oonncil  is  charged  with  the  performance  of  the 
following  purely  ministerial  duties,  all  of  which  are  enforceable  by 
mandamus : 

1.  Oonsidering  and  passing  upon  the  petition  of  taxpayers  ask- 
ing for  an  election. 

2.  Ordering  or  refusing  to  order  an  election,  as  the  petition  may 
or  may  not  posses  the  legal  requirements. 

8.  Proclaiming  the  result  of  the  election. 

4.  Levying  the  tax  pursuant  to  the  result  of  the  election,  if  favor** 
able  to  the  tax. 

Relators  maintain  that  in  the  performance  of  these  duties,  the  law 
confers  no  discretion  whatever.  That  in  the  execution  of  this  law, 
the  Oity  Oonncil  is  pro  hoc  vice  an  agency  of  the  State,  utilized  for 
this  purpose.  The  action  taken  is  in  no  sense  the  action  of  the 
municipal  corporation,  and  it  is  subject  to  no  responsibility — its 
officers  being  merely  utilized  by  the  State,  to  effectuate  the  will  of 
the  taxpayers  in  a  matter  upon  which  the  law  authorized  them  to 
express  it,  and  as  such  are  necessary  only  to  compel  the  perform- 
ance of  purely  ministerial  duties  devolving  upon  them  by  statutes  of 
the  State. 

The  application  is  resisted  by  defendant  on  the  ground  sustained 
by  the  District  Oourt,  that  being  simply  an  officer  of  the  Oity  Ooun- 
tdl  he  is  bound  to  obey  its  orders  alone  and  he  insists  that  if  the  writ 
should  be  directed  to  any  one,  it  should  be  against  the  Oity  Oonncil, 
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and  the  fact  that  that  body  is  not  a  party  to  this  proceeding  at  all  ia 
fatal  to  it.  He  contends,  if  the  legality  of  the  proceedings  of  the 
Common  Council  can  be  considered  in  this  application  for  a  tnan'' 
damuSf  that  both  the  facts  and  the  law  justified  their  course.  That 
the  action  of  the  Ist  of  Suly  was  before  the  decree  of  the  Supreme 
Court  had  become  final,  and  executory,  and  that  it  was  not  of  such 
a  character  that  it  could  not  be  revoked  or  rescinded  incase  of  error 
— ^that  that  action  was  made  in  error.  That  they  had  a  discretionary 
power  vested  in  them  by  the  mandate  of  the  Supreme  Court,  and 
this  discretion,  once  vested,  the  courts  had  no  control  or  power  over 
it,  citing  American  and  English  Encyclopedia  of  Law,  Vol.  15,  p. 
1046,  and  authorities;  that  the  Mayor  and  City  Council  in  the  exer- 
cise of  their  legislative  powers  could  have  done  nothing  less  than 
act  as  they  did.  That  the  tax  levied  in  1889  amounted  to  ten  mills 
and  the  tax  already  levied  in  1894  amounted  to  fifteen  mills. 

From  the  judgment  against  them,  refusing  the  mandamu$^  the  re- 
lators appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  The  first  feature  of  the  proceedings  below  which  is 
to  be  observed  is  that  they  are  not  original,  extra-judicial  proceedings, 
but  proceedings  taken  in  the  matter  of  the  execution  o  a  final  judg- 
ment of  this  court  rendered  in  the  matter  of  a  mandamiui  ordered.  Art. 
629  of  the  Code  of  Practice  declares  that  it  is  for  the  court,  whether 
appeUate  or  inferior,  which  has  rendered  the  judgment  to  take  cogni- 
sance of  the  manner  of  its  execution  when  the  proper  manner  of  ex- 
ecuting it  is  to  be  determined.  It  is  unquestionably  our  duty  to  s^e 
that  the  mandamus  which  issued  in  the  last  branch  of  this  case, 
when  before  us,  be  obeyed.  If  by  the  decree  of  this  court  the  levy- 
ing of  a  tax  of  five  mills  on  the  assessment  of  1894  had  been  or- 
dered, and  the  Common  Council  had  remained  perfectly  inactive  in 
the  premises,  it  is  clear  that  judicial  proceedings  would  have  been 
taken  to  enforce  the  decree  of  the  Supreme  Court.  The  remedy  for 
this  inaction  would  not  have  been  the  vain  renewal  of  mandamiu 
proceedings,  but  proceedings  for  contempt  of  court. 

The  same  result  would  have  followed  if  the  council,  after  initiat- 
ing proceedings  for  the  purpose  of  execution  by  the  employment  ol 
a  sub -agency  (rendered  necessary  from  the  fact  that  the  Common 
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Oonncil  iteelf  could  not  do  the  particular  work  needed)  bad,  after 
steps  had  been  taken  by  this  sub -agent  to  carry  out  the  decree  of 
this  court,  g^lyen  peremptory  orders  to  him  to  cease  all  further  ac- 
tion. In  such  case  the  Council  would  have  been  as  liable  to  con- 
tempt proceedings  as  if  they  had  not  moved  at  all.  Should  such 
proceedings  have  taken  place,  ioining  as  a  party  thereto  the  tax 
collector  (who,  we  will  assume,  had  ceased  operations  under  orders  of 
the  council),  the  latter  would  not  have  been  so  joined  for  the  pur- 
pose of  having  the  council  in  this  new  proceeding  be  decreed  to  revoke 
its  staying  order  to  him,  and  to  instruct  him  through  a  new  order  to 
proceed  under  the  original  ordinance,  but  for  the  purpose  of  receiving 
from  this  court  itself  a  direct  order  to  proceed.  The  Council  would 
not  be  before  the  court  for  the  purpose  of  receiving  orders  to  revoke 
its  staying  order,  but  for  that  of  being  punished  for  contempt. 

It  is  argued  that  the  decree  of  this  court  was  not  absolute — that  it 
left  open,  subject  to  the  exercise  of  the  discretion  of  the  Common 
Council,  whether  the  tax  should  be  levied  on  the  tax  of  1889,  or  the 
the  tax  of  1394,  and  that,  having  that  discretion,  neither  the  Council 
nor  any  one  acting  under  its  direct  orders,  could  be  controlled  in  the 
exercise  of  that  discretion.  The  court  in  this  instance  directed  the 
Council  to  ascertain  certain  facts,  and  on  such  ascertainment  to  have 
a  tax  levied  on  the  assessment  of  1889  or  1894,  as  those  facts  would 
justify.  The  Council  acted  upon  the  particular  subject  matter  thus  re- 
f erred  to  them,  levied  a  tax  of  five  mills  upon  the  assessment  rolls 
of  1894,  and  set  on  foot  the  machinery  necessary  for  the  collection 
of  the  tax.  The  sole  matter  left  uncertain  by  our  decree  was  thus 
fixed,  and  became  thereafter  substantially  written  into  the  decree. 
If  it  could  be  said  that  there  was  a  discretion  conferred  upon  the 
Ooancil  in  the  selection  of  the  particular  years  upon  which  the  tax 
should  be  levied,  that  body  had  acted  upon  that  discretion,  per- 
formed the  special  duty  with  which  it  was  charged,  and  there  was 
no  attempt  to  control  it  in  the  exercise  of  its  original  discretion. 
The  question  is  whether,  after  having  exercised  the  power  or  duty 
entrusted  to  it,  it  can  subsequently  reverse  its  action  and  stay  pro- 
ceedings because  it  may  suppose  that  its  duty  was  incorrectly  per- 
formed (5  Cal.  627) .  We  do  not  think  it  was  charged  with  the  duty 
of  correcting  its  own  mistakes,  if  mistakes  it  made.  There  would  be 
no  end  to  litigation  if  such  a  doctrine  were  true.  When  the  Council 
levied  the  tax  it  was  ordered  to  levy,  the  subject  matter  passed  out 
8 
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of  its  hands.  It  had  no  farther  legal  interest  in  the  premises.  It 
had  performed  the  specific  duty  imposed  upon  it,  and  its  connection 
with  the  levying  of  the  tax  ceased.  Darcantel  et  al.  vs.  Slanghter- 
honse  Co.  etala.y  44  An.  644;  20  Atlantic  Reporter,  61. 

We  are  of  the  opinion  that  the  judgment  appealed  from  is  errone- 
oas. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  the  same  is  hereby  annulled,  avoided  and  re- 
versed, and  it  is  now  ordered  and  decreed  that  a  writ  of  mandamuB 
issue,  directed  to  W.  A.  O^ Kelly,  commandiag  him  to  proceed  with 
the  collection  of  the  tax  ordered  to  be  levied  by  this  court  in  the 
judgment  rendered  by  it  on  the  17th  of  June,  1895,  in  the  matter  of 
Reynolds  &  Henry  Construction  Company  vs.  The  Mayor  and  City 
Oouncil  of  Monroe,  No.  11,885,  in  accordance  with  the  decree  of 
this  court,  and  the  ordinance  of  the  City  Council  of  the  City  of  Mon- 
roe,  passed  on  the  first  day  of  July,  1895. 

It  is  farther  ordered  that  appellee  pay  the  costs  of  both  ooarts. 

On  RBHBABmo. 

The  Council  is  in  error  in  respect  to  the  position  it  occupied  after 
our  decree  was  sent  back  to  the  District  Court.  Our  decree  did  not 
send  the  case  back  for  the  exercise  of  any  original  right  in  the 
Council,  but  for  the  performance  of  a  specially  imposed  duty.  Both 
Its  right  (if  such  it  may  be  styled)  in  respect  to  the  subject  matter 
for  which  the  cause  was  remanded,  and  its  duty  in  regard  thereto, 
went  no  further  back  than  the  decree  of  this  court.  That  decree 
was  the  source  and  measure,  both  of  its  right  and  duty.  In  taking 
Action  under  the  decree,  the  Council  was  not  acting  in  the  course  of 
its  ordinary  function  as  a  Common  Council,  but  as  a  special  agency 
selected  by  the  court  to  do  a  particular  act. 

The  Supreme  Court  has  supervision  and  control  over  the  execu- 
tion of  its  own  judgment.  If  the  original  action  taken  by  the 
Council  on  the  remanding  of  the  case  had  not  been,  in  the  opinion 
of  the  court,  in  conformity  to  its  provisions,  it  would,  by  super- 
scedeas,  have  set  the  Council  right.  (Cox'  Executors  vs.  Thomas, 
11  La.  869;  Lovelace  vs.  Taylor,  6  Rob.  92.)  And  so  Ipng  after  that 
first  action  was  taken,  as  it  received  no  instruci  ions  from  us  to  change 
its  course,  it  was  powerless  of  itself  to  change  that  action.  It  has 
410  legal  interest  in  this  matter  farther  than  to  comply  with  the  order 
^f  this  court.     Refused. 
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No.   11,861. 
Thb  Statf  of  Louisiana    bx  bbl.   Oitizbns  Bank  of  Louisiana 

vs.   BOABD   OF  ASSBSSOBS  BT  ALS. 

When  the  OitlsenB  Bank  subjects  property  to  Its  owner8hlp,whlcb  was  mortgaged 
to  secure  stock  subscriptions,  the  property  Is  not  exempt  from  taxation  as 
part  of  the  capital  stock  of  the  bank. 

APPEAL  from  the  Oiyil  District  Ooort  for  the  Parish  of  Orleans. 
RighUyr,  J. 

Henry  DenU  and  Branch  K.  Miller^  for  Plaintiff,  Appellee. 
Walter  H.  RogerSy  as  amicus  curto,  submitted  a  brief. 


Richard  Lyons,  for  Defendants,  Appellants. 


Argued  and  submitted  November  8,  1896. 
Opinion  handed  down  December  2,  1896. 
Rehearing  refused  January  6,  1896. 


The  opinion  of  the  court  was  delivered  by 

MoEnbby,  J.  The  Oitizens  Bank,  in  pursuance  of  a  provision  in 
its  charter,  demands  that  certain  assessments  against  its  property  be 
canceled. 

The  defendant  Board  of  Assessors  contend  that  the  same  issue  is 
now  pending  before  the  Circuit  Oourt  of  the  United  States  between 
the  same  parties  and  pleads  lis  pendens.  The  board  urges  also  as  a 
defence  that  the  Act  No.  40  of  1874,  granting  an  extension  to  the 
bank  of  its  charter,  is  unconstitutional,  being  in  violation  of  the 
Oonstitution  of  1868,  and  that  the  bank  by  voluntarily  adopting  the 
provisions  of  Act  79  of  1880  brought  the  charter  under  the  provi- 
sions of  the  Oonstitution  of  1879,  in  which  case  there  could  be  no 
exemption  of  the  capital  of  the  bank.  It  will  be  unnecessary  to  no- 
tice these  defences,  nor  will  it  be  necessary  to  discuss  the  plea  of 
res  judicata  pleaded  by  the  bank.  The  cases  to  which  it  refers  in 
support  of  the  plea  involved  the  furniture  in  the  banking  house,  the 
banking  house  property  and  the  shares  of  stock  of  the  corporation. 
The  property  upon  which  it  was  attempted  to  assess  taxes  in  those 
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Baits  is  different  from  that  in  the  instant  case,  and  the  issues  are  es* 
sentially  different.  The  property  which  it  is  attempting^  to  relieve 
from  taxation  is  certain  real  estate  specially  mortgaged  to  the  bank 
to  secure  the  payment  of  864  shares  of  the  capital  stock  of  the  bank. 
The  bank  foreclosed  the  mortgage  and  purchased  the  property  in 
order  to  make  the  debt. 

The  charter  of  the  bank  has  been  so  often  discussed  and  the 
manner  of  the  formation  of  its  capital  by  subscription  to  stock  and 
its  security  by  special  mortgage  so  universally  understood  that  we 
are  relieved  from  the  labor  of  a  review  of  the  charter,  and  again 
stating  the  rights  of  the  bank  under  its  special  mortgage  to  secure 
stock  subscriptions. 

It  is  only  necessary  to  say  that  under  the  supplemental  and 
amendatory  Act  of  1886,  Sec.  4,  only  the  capital  of  the  bank  is  ex- 
empt from  taxation.  Citizens  Bank  vs.  Bouny,  Tax  Oollector,  82 
An.  239. 

The  question  for  solution  is:  The  stock  for  which  the  special 
mortgage  was  given  to  secure,  being  exempt,  does  the  purchase 
of  the  pioperty  by  the  bank  substitute  the  mortgaged  property  for 
stock,  thus  making  it  a  part  of  the  capital  of  the  bank,  exempting 
it  from  taxation? 

The  statement  of  the  proposition  we  think  carries  with  it  a  nega- 
tive answer.  The  shares  of  stock  and  the  property  mortgaged  to  se- 
cure It  are  distinct  and  diflferent  things.  The  property  while  in  pos- 
session of  the  mortgagor  was  subject  to  taxation,  while  the  shares  of 
stock  issued  by  the  bank  were  exempt.  The  charter  of  the  bank  by 
its  very  terms  and  recitals  never  contemplated  that  immovable 
property  should  form  any  part  of  the  banking  capital. 

It  never  contemplated  that  the  bank  should  become  the  owner  of 
the  property  in  default  of  paying  the  mortgage— otherwise  there 
would  have  been  i  different  contract  with  the  stock  subscriber. 

The  bank,  like  any  other  mortgage  creditor,  could  only  become 
the  owner  of  the  property  in  the  contingency  of  no  one  bidding  more 
for  it  than  the  creditor.  In  relation  to  this  mortgaged  property  it 
stands  in  no  more  favorable  relation  than  if  it  went  into  the  market 
as  a  speculator  and  purchased  property.  If  it  should  do  so  and 
become  the  owner  of  property,  we  do  not  think  it  would  have  the 
assurance,  under  its  present  charter,  to  ask  relief  from  taxation. 

The  debt  of  the  bank,  secured  by  special  mortgage,  gives  it  only  a 
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right  to  have  the  property  judicially  sold  to  pay  the  debt.  It  is  un- 
fortanate  if  the  security  is  inadequate,  and  no  purchaser  can  be 
found  to  bid  the  amount  of  the  debt.  The  bank  is  thus  forced  to 
purchase  the  property  in  certain  instances,  but  we  fail  to  see  wherein 
the  mortgaged  properly,  by  the  purchase,  becomes  a  part  of  the 
capital  of  the  bank.  The  composition  of  the  capital  of  the  bank  is 
stated  in  its  charter,  and  there  is  no  reference  whatever  to  immov- 
able property  being  a  part  of  the  capital  stock.  Such  being  the  case 
the  purchase  of  property  mortgaged  to  secure  a  part  of  its  capital 
certainly  can  not  give  this  specified  property  a  new  character. 

In  its  broadest  meaning  capital  signifies  actual  estate,  whether  in 
money  or  property  owned  by  an  individual  or  corporation.  23  N. 
Y.  192. 

It  is  the  fund  upon  which  a  corporation  transacts  business  which 
is  liable  to  its  creditors,  and  in  case  of  insolvency,  passes  to  a  re- 
ceiver.    28  Barbour,  320. 

The  Citizens  Bank  does  not  transact  its  business  on  an  investment 
in  the  purchase  of  immovable  property.  Its  capital  is  fixed  by  its 
charter. 

The  capital  of  the^bank  is  composed  of  loans.  These  loans  are 
granted  and  secured  by^mortgages,  which  mortgages  shaU  form  the 
basis  of  and  stand  J^as  fnll  security  for  the  loans  and  the  interest 
thereon,  which  the  directors  are  authorized  to  make  as  forming  the 
capital  of  said  bank.     Sections  1  and  3  original  charter,  Act  of  1838. 

In  the  charter  the  word  capital  means  capital  stock,  the  amount 
of  capital  designated  by  the  charter,  and  not  the  value  of  the  prop- 
erty of  the  corporation.     30  Ark.  693. 

Stock  in  corporations  is  personal  property.  The  capital  of  the 
bank  is  composed  exclusively  of  personal  property.  The  mortgage' 
is  only  an  accessory  obligation  to  enforce  the  payment  of  the  princi- 
pal one,  and  we  can  not  perceive  in  what  manner,  when  subjected  to 
the  ownership  of  the  bank  in  the  enforcement  of  the  payment  of  its 
debt,  it  takes  the  place  of  and  stands  in  lieu  of  the  debt,  free  from 
the  privileges  accorded  by  law^to  the  debt.  If  the  mortgaged  prop- 
erty sells  for  enough  to  pay  the)[debt,  it  is,  of  course,  exting^shed. 
If  for  less,  then  there  is  still  anjobligation  resting  on  the  debtor  to 
pay  the  balance  not  realized. 

If  the  mortgaged  property  is  to  stand  in  the  stead  of  the  princi- 
pal obligation  it  must  do]so  in  its  entirety.     What  is  to  become  of 
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the  anpaid  balance  as  to  taxation?  We  would  in  such  a  case  be 
confronted  with  the  anomaly  of  the  mortgaged  property  being  ex- 
empt from  the  whole  amount  of  the  subscription  and  the  unpaid 
subscriptions  also  exempt. 

This  case  might  have  been  disposed  of  by  the  assertion  that  the 
property,  upon  which  the  special  mortgage  was  given  to  secure  the 
payment  of  the  stock  subscription,  was  not  and  is  not  exempt  from 
taxation.  Can  the  mere  act  of  purchasing  the  property  by  the  bank 
give  it  a  status,  which  it  did  not  have  before? 

The  proposition  that  the  mortgaged  property,  when  subjected  to 
the  ownership  of  the  bank,  does  not  take  the  place,  as  capital  of  the 
bank,  of  the  capital  stock  it  was  intended  to  secure,  is  so  plain  to 
us  that  we  have  had  difficulty  in  framing  an  argument  to  sustain 
such  a  self-evident  truth.  This  is  the  view  evidently  taken  by  de- 
fendants, as  they  have  failed  to  file  a  brief,  and  we  have  looked  in 
vain  into  relator's  brief  for  any  substantial  reasons  against  the  posi- 
tion assumed  by  us,  unless,  as  we  infer,  the  contention  is  that  the 
exemption  in  the  original  charter  is  still  in  force,  and  that  aU  the 
property  of  the  bank  is  exempt  from  taxation.  But  even  in  this 
contingency,  we  would  be  inclined  to  the  opinion  that  the  property 
referred  to  was  only  that  used  in  immediate  connection  with  the 
banking  business  of  the  corporation,  such  as  its  banking  building, 
furniture,  etc.,  which  formed  the  subject  matter  of  the  dispute  in 
the  cases  pleaded  as  rea  judicata  by  relators. 

The  judgment  appealed  from  is  annulled,  avoided  and  reversed, 
and  it  is  now  ordered  that  the  relief  prayed  for  be  denied,  and  the 
demand  of  plaintiff  be  rejected,  and  the  rule  granted  discharged. 

MiLLBR,  J.,  recused. 

On  Application  for  a  Rbhbarino. 

We  have  carefully  considered  the  reason  urged  for  a  rehearing  in 
this  case.  On  a  re -examination  of  the  questions  presented  we  are 
more  than  confirmed  in  the  correctness  of  the  views  expressed  in 
the  opinion. 

We  refrained  from  stating  the  effects  as  to  the  taxation  of  the 
bank's  capital,  in  consequence  of  Act  79  of  1880.  We  now  do  the 
same  because  we  think  it  unnecessary  to  do  so.  We  propose  to  let 
this  question,  as  to  the  exemption  of  the  bank's  capital,  rest  on  the 
decisions  heretofore  rendered. 
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A  written  acceptance  of  the  act  was  filed  by  the  bank  with  the 
Secretary  of  State. 

Section  4  of  the  act  reads  that  *'thi8  act  shall  not  be  binding,  or 
confer  any  right  upon  the  bank  unless  accepted  within  twelve 
months  from  the  date  of  this  act,  and  under  the  conditions  prescribed 
in  Arts.  234  and  287  of  the  Oonstitution.  Snch  acceptance  to  be 
manifested  by  the  bank  in  writing,  and  filed  in  the  office  of  the  Sec- 
retary of  State." 

That  the  act  was  for  the  benefit  of  the  corporation  is  made  certain 
by  the  acceptance  of  the  benefit  of  the  act  and  the  text  of  the  same. 
Art.  284  forbids  the  amending  or  the  altering  of  the  charter  of  an 
existing  corporation  for  the  benefit  of  snch  corporation,  except  upon 
the  condition  that  snch  corporation  shall  thereafter  hold  its  charter^ 
subject  to  the  provisions  of  the  Oonstitution  of  1879. 

Article  287,  which  the  bank  accepted  as  governing  its  charter, 
provides  that  "  no  corporation  shall  engage  in  any  business  other 
than  that  expressly  authorized  in  its  charter,  or  incidental  thereto, 
nor  shall  it  take  or  hold  any  real  estate  for  a  longer  period  than  ten 
years,  except  such  as  may  be  necessary  and  proper  for  its  legitimate 
business  or  purpose." 

The  acceptance  of  the  benefits  of  the  act  bring  this  corporation 
under  the  provisions  of  the  above  article. 

It  is  restricted  to  the  business  of  banking.  It  can  not  for  a  longer 
period  than  ten  years  hold  real  estate  not  essential  to  the  conduct- 
ing of  its  banking  operations.  To  hold  that'  the  property  purchased 
is  a  part  of  the  banking  capital  would,  in  effect,  be  to  repudiate  thi« 
article  of  the  Oonstitution  and  to  nullify  the  bank's  acceptance  of 
the  same. 

If  it  be  a  part  of  the  banking  capital  it  can  not  be  diminished  in 
ten  years ;  otherwise  the  corporation  would  probably  go  out  of  ex  - 
istence  by  the  exhaustion  of  its  capital.  The  cultivation  or  the 
leasing  of  the  property  purchased — the  only  way  of  administering  it 
without  loss,  is  not  a  part  of  the  business  operations  of  the  bank,  nor 
is  it  incidental  thereto.  We  think  the  Oitizens  Bank  has  heretofore 
obtained  all  that  it  is  entitled  to,  the  exemption  from  taxation  of  its 
capital  proper  and  the  real  estate  necessary  for  the  carrying  on  its 
legitimate  business  or  purposes. 
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No.  11,859. 
Hymbs  Abes  vs.   Leopold  Levy. 

Until  there  has  been  a  sale,  or  somothlDg  that  Is  equivalent  of  real  property  of  a 
community,  the  interest  of  the  heirs  of  the  deceased  remains,  and  the  suryiyor 
is  without  power,  by  any  convention  of  his  own,  to  make  a  full  title  to  another ' 

Probate  proceedings,  contradictorily  taken  between  the  heirs  of  the  deceased  wife 
and  the  surviving  husband,  to  ascertain  the  value  of  the  heir's  net  interest  in 
the  community  property,  and  to  fix  the  basis  of  the  usufructuary's  bond,  can 
not  operate  as  a  substitute  for  a  sale  of  their  interest  therein. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


E,  Howard  McCaleb  for  Plaintiff,  Appellant. 


John  Basaich,  Jr.,  for  Defendant,  Appellee. 


Argued  and  submitted  November  19,  1895. 
Opinion  handed  down  January  6,  1896. 


The  opinio Q  of  the  court  was  delivered  by 

Watkins,  J.  This  suit  has  for  object  to  compel  defendant  to  ac- 
cept title  to  the  property  known  and  designated  as  No.  84  Prytania 
street  (old  number),  of  the  city  of  New  Orleans,  with  improve- 
ments ;  and,  also  to  compel  specific  performance  of  the  contract  of 
sale  *^  of  all  the  furniture  in  said  premises,"  less  certain  excepted 
articles  which  are  enumerated,  the  price  of  the  real  estate  being 
fixed  at  seven  thousand  five  hundred  dollars,  and  the  movables  at 
one  thousand  five  hundred  dollars. 

Plaintiff  alleges  that  he  is  the  owner  of  the  entire  property,  and 
charges  that  defendant,  without  any  just  or  sufficient  cause,  neglects 
and  refuses  to  accept  title. 

The  defences  to  this  action  are  accurately  stated  in  the  defend- 
ant's brief,  and  we  make  the  following  extract  therefrom,  to -wit: 

^^  After  general  denial  defendant  answered  denying  that  plaintiff 
had  a  good  and  valid  title  to  the  property  which  he  agreed  to  pur- 
chase; that  same  was  acquired  during  existence  of  the  community 
between  plaintiff  and  his  deceased  wife,  Julia  Sonenberg,  and  that 
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the  interest  of  the  latter's  heirs  in  said  property  was  never  divested ; 
that  of  the  six  persons  plaintiff  pretends  are  the  heirs  of  his  wife,  he, 
plaintiff,  acquired  by  notarial  act  before  Edgar  M.  Oahn,  on  Febrn- 
ary  17,  1890,  what  purported  to  be  one -sixth  of  the  one -half  interest 
of  his  wife,  from  one  of  the  pretended  heirs,  Mary  Ehrlich,  but  that 
she  was  never  recognized  as  heir  in  any  proceeding ;  that  Hymes 
Abes  never  acquired  the  ownership  to  the  real  property,  No.  84 
Prytania  street,  of  the  other  five  pretended  heirs  to  his  wife  named 
Esther  Sonenberg,  Widow  Gershon  Szteinlauf,  Grina  Sonenberg, 
Widow  Piesach  Michowski,  Sura  Sonenberg,  wife  of  Abramson  of 
Bereck  Goldflam,  Ruchla  Sonenberg,  divorced  wife  of  Schweir 
Aierwas,  and  Golda  Sonenberg  and  Iser  Sonenberg,  as  representing 
their  father ;  that  if  said  parties  are  heirs  (which  is  denied) ,  the  ex 
parte  order  under  which  they  were  recognized  is  a  nullity  because 
rendered  upon  illegal  evidence,  upon  a  document  purporting  to  be 
a  procnration  and  sale  combined,  to  one  Nichodeus  Ehrlich,  before 
Markweir,  notary  in  Russia,  assigning  and  transferring  to  him  one* 
half  of  their  one-sixth  interest,  and  authorizing  him  (Ehrlich)  to 
represent  them  and  have  them  put  in  possession  as  heirs  to  Mrs. 
Julia  Abes;  that  said  document  was  a  nullity  because  not  in  con- 
formity to  the  laws  of  Louisiana  nor  of  Russia,  as  the  sama  was  a 
translation  from  the  Russian,  was  not  signed  by  said  parties,  who 
are  therein  stated  to  be  unable  to  read  and  write,  but  was  signed  for 
them  at  their  personal  prayer,  and  that  same  was  executed  by 
Kuchla  Sonenberg,  as  the  divorced  wife  of  Schweir  Aierwas,  with- 
out the  authorization  of  her  husband  and  without  proof  of  divorce 
excepting  her  assertion  to  that  effect;  and  that  said  ex  parte  order 
rendered  by  Civil  District  Oourt,  Division  D,  was  for  that  neason  an 
absolute  nullity  and  vested  nothing  in  said  parties  or  their  trans- 
ferees, and  praying  for  a  judgment  annulling  the  entire  agreement 
of  sale  dated  September  28,  1894." 

On  the  trial  of  the  cause  there  was  an  exception  or  plea  of  res 
adjtidicata  tendered  on  part  of  ^the  plaintiff,  and  urged  as  the  basis 
of  objection  to  the  admission  of  certain  testimony  of  defendant  at- 
tacking a  judgment  recognizing  the  capacity  of  certain  persons  as 
legal  heirs — the  plea  being  founded  upon  a  judgment  of  Division  D 
of  the  Civil  District  Court  of  the  pariph  of  Orleans.  This  objection 
having  been  overruled  and  the  testimony  admitted,  plaintiff  reserved 
a  bill  of  exceptions,  and  the  jadge  pronounced  judgment  rejecting 
the  plaintiff's  demands,  and  he  has  appealed. 
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The  jadgment  annulled  the  agreement  and  contract  of  sale  which 
was  entered  into  between  the  plaintiff  and  defendant  on  the  28th  of 
September,  1894,  for  the  conveyance  of  the  property  in  qnestionr 
and  absolved  the  defendant  from  complying  with  his  agreement. 

The  plaintiff  rests  his  case  upon  the  lesral  proposition  that,  in  a 
suit  brought  by  the  heirs  of  a  deceased  wife  against  the  surviving 
husband  for  a^settlement  of  the  matrimonial  community,  wherein 
judgment  has  been  rendered  decreeing  settlement  and  fixing  the 
amount  due  by  the  husband  in  a  sum  of  money  which  is  subject  to 
his  usufruct,  and  this  judgment  has  been  paid  and  bond  given  for 
the  money  left  in  his  charge  as  usufructuary,  the  interest  of  the 
heirs  in  the. real  estate  acquired  during  the  existence  of  the  com- 
munity is  completely  divested. 

Further,  that  a  judgment  recognizing  the  capacity  of  legal  heirs 
can  not  be  attacked  collaterally. 

That  a  judgment  of  a  competent  court,  placing  heirs  in  possession 
of  an  estate  or  inheritance,  rendered  contradictorily  with  a  party  in 
interest,  constitutes  res  adjudioata  and  can  not  be  collaterally  at- 
tacked, may  be  at  once  accepted  as  a  well -settled  proposition  of 
law  which  can  not  be  controverted. 

Such  a  judgment  fixes  the  status  of  the  heirs,  and  it  furnishes 
full  proof,  until  set  aside  in  some  other  judicial  proceedings  which 
are  instituted  for  its  revocation,  and  to  which  they  are  made  parties. 

Accepting  this  theory  we  must  look  into  the  record  and  judgment 
placing  the  heirs  of  the  plaintiff's  deceased  wife  in  possession,  and 
therefrom  ascertain  what  light  they  furnish  us  in  respect  to  this 
controversy. 

It  appears  that  Hymes  Abes  married  Julia  Sonenberg  and  that 
she  died  in  the  city  of  New  Orleans,  La. ,  on  the  80th  of  June,  1889, 
leaving  some  separate  property,  an  undivided  one -half  interest  in 
the  community  between  herself  and  her  husband,  and  six  chil- 
dren surviving;  that  an  inventory  taken  shows, ^that  the  value  of 
the  property  of  the  community,  personal  and  real,  aggregated  about 
thirty  thousand  dollars,  subject  to  the  payment  of  debts— one  item 
of  which  is  the  property  in  suit,  and  described  as  having  been  pur- 
chased during  his  marriage. 

It  appears  that  Hymes  Abes,  the  plaintiff,  appeared  by  petition 
in  the  succession  of  his  deceased  wife,  Julia  Abes,  while  it  was 
under  administration  by  Mrs.  Mary  Erlich,  and  asked  to  <<  be  placed 
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in  possession  in  indivision  as  asnfractnary  of  (her)  one- half  of  the 
community  shown  and  described  in  the  inventory,"  etc.,  alleging 
that  Mrs.  Erlich  had  renounced  and  abandoned  the  administration. 

And,  in  conformity  to  his  application  and  prayer,  there  was  a 
judgment  placing  the  petitioner  'Mn  possession  in  indivision  as 
Qsnfractaary  of  his  deceased  wife  Julia  Abes'  half  of  the  commnnity 
shown  and  described  in  the  inventory  on  file  herein."  This  judg- 
ment bearing  date  April  17,  1890. 

On  the  25th  of  February,  1891,  several  petitioners  appeared  in 
court,  in  the  aforesaid  succession,  alleging  themselves  to  be  '^  the 
sisters  and  representatives  of  the  brother  of  Julia,  wife  of  Heinrichs 
Abes,  who  lately  died  in  New  Orleans,  are  her  nearest  surviving 
heirs,  and  are  entitled  to  take  five -sixths  of  the  estate  of  said  de- 
ceased," etc.  And  their  prayer  was  for  judgment  recognizing  them 
as  heirs  of  said  deceased  and  put  in  possession,  each  of  'one  undi- 
vided one- sixth  interest  of  her  estate,  in  full  ownership  as  to  the 
separate  estate,  and  one  undivided  one -half  interest  in  the  com- 
munity property  between  the  deceased  and  her  husband,  '*  subject 
to  the  usufruct  of  said  Abes,  reserving  to  said  heirs  the  right  of  de- 
manding bond  of  the  usufructuary  as  provided  by  law,"  etc. 

And,  on  the  same  date,  a  judgment  was  duly  rendered,  recogniz- 
ing petitioners  as  heirs  of  the  deceased,  each  for  one -sixth  of  her 
estate,  and  sent  into  possession  of  her  estate,  separate  as  well  aa 
community,  subject  to  the  usufruct  of  Abes,  and  reserving  their  right 
to  demand  bond  of  said  usufructuary  according  to  law. 

Thus  it  was  that  the  surviving  husband  went  into  possession! 
as  usufructuary,  and  the  heirs  as  owners,  subject  to  his  usufruct,, 
went  into  possession  of  her  property,  separate  and  community. 

On  the  14tb  of  May  following,  the  aforesaid  heirs  went  into  court^. 
resting  on  the  aforesaid  judgment  recognizing  them  and  placing, 
them  in  possession  of  their  inheritance,  and  made  the  following, 
representations,  viz. : 

That  they  were  entitled  to  have  and  recover  from  Hymes  Abes 
*'  the  amount  of  the  separate  estate  belonging  to  the  said  deceased 
Julia  Sonenberg,  and  to  have  the  community  existing  lately  between 
the  said  deceased  and  the  said  Abes  ascertained  and  settled ;  and 
should  he  demand  and  be  entitled  to  the  usufruct  of  the  part  of  the 
community  estate  belonging  to  the  deceased,  then  your  petitioners, 
are  entitled  to  require  and  receive  sufScient  security  according  to» 
law." 
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Their  prayer  conforms  to  the  petition. 

H.  Abes  was  duly  cited,  and,  amongst  other  things  in  his  answer, 
he  said  that  he  was  willing  and  ready  to  pay  over  to  the  plaintiffs 
five- sixths  of  the  separate  estate,  after  debts  and  charges  against 
the  deceased ;  and  that  he  is  willing  and  ready  to  furnish  security 
as  usufructuary  during  his  natural  life  for  five -sixths  of  one- half  of 
the  community  in  which  the  deceased  was  interested  <'  after  deduct- 
ing debts  and  charges  due  by  said  community." 

He  further  avers  **  that  the  separate  estate  and  community  should 
be  adjusted  and  fixed  according  to  law." 

That  he  <*  has  purchased  all  the  rights,  title  and  interest  of  one  of 
the  heirs  in  and  to  the  separate  estate  and  community  property  left 
by  his  said  wife  *  *  *  and  only  five -sixths  thereof  remains  due 
to  the  other  heirs." 

Wherefore  he  prays  that  the  separate  and  community  property 
<<  be  adjusted  and  fixed,  and  after  ascertaining  the  respective  rights 
and  interests  of  the  parties,  and  after  deducting  the  debts  and 
charges  due  by  the  separate  estate  and  community,  that  respondent  be 
authorized  to  pay  over  to  plaintiffs  five -sixths  (5-6)  of  the  separate 
estate  of  the  said  deceased,  Julia  Sonenberg,  in  full  discharge  and 
extinguishment  of  all  their  rights,  titles  and  interest  as  heirs  in  and 
to  the  succession  of  said  deceased,  and  that  respondent  be  also 
authorized  to  give  bond,  with  good  and  solvent  security,  to  the  satis- 
faction of  the  court,  as  usufructuary  of  five- sixths  of  the  community 
property  belonging  to  the  community  which  existed  between  said 
deceased  and  respondent,  after  deducting  debts  and  charges,  said 
security  to  be  for  the  estimated  value  of  the  property  subject  to  the 
respondents  ustifruct. 

Upon  the  issues  thus  joined  there  was  a  judgment  in  favor  of  the 
heirs  ''  for  five -sixths  of  the  separate  estate  of  Julia  Sonenberg  in 
the  aggregate  sum  of  five  thousand  two  hundred  and  thirteen  dollars 
and  thirty  cents,  same  being  in  full  settlement  of  all  claims,  dues  and 
demands  of  said  plaintiffs  against  defendant  in  the  separate  estate  of 
Julia  Sonenberg,"  etc. 

And  it  is  further  decreed  **that  the  community  of  acquits  and 
gains  which  existed  between  the  said  Sonenberg,  deceased,  and  H. 
Abes,  her  husband,  be  settled  and  fixed  at  the  sum  of  two  thousand 
five  hundred  and  eighty- seven  dollars,  due  to  the  said  plaintiffs,  sub- 
ject to  the  usufruct  of  Hymes  Abes,  her  surviving  husband,  during 
his  natural  life." 
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And  it  is  furcher  decreed  <*  that  the  said  Hymes  Abes  do  f Ornish 
good  and  sufficient  surety  according  to  law,  as  usafractuary  of  said 
commnnity  property  in  the  said  sam  of  two  thousand  five  hundred 
and  eighty -seven  dollars,"  etc. 

The  foregoing  is  a  full  and  complete  analysis  of  the  records  of  the 
succession  of  Julia  Sonenberg,  deceased,  and  we  are  of  opinion  that 
it  fails  to  support  the  contention  of  the  plaintiff.  They  only  evidence 
the  recognition  and  placing  the  heirs  in  possession ;  the  recognition 
of  the  surviving  husband's  right  of  usufruct  and  placing  him  in  pos- 
Bession  as  such ;  and  the  ascertainment  of  the  net  interest  of  the  heirs 
in  the  separate  esta^ie  of  the  deceased,  as  well  as  that  in  the  com- 
munity property. 

Of  the  former  he  made  payment  to  the  heirs,  and  for  the  amount 
of  the  latter  he  gave  bond. 

Beyond  this  no  steps  have  been  taken  looking  to  the  partition  of 
the  community  property,  real  or  personal.  It  remains  in  statu  quo 
and  in  a  state  of  indi vision,  notwithstanding  there  was  a  judgment 
ascert-aining  and  fixing  the  respective  rights  of  the  parties.  This 
decree,  in  respect  to  the  community,  merely  determined  the  amount 
of  the  bond  the  husband  was  required  to  give  as  usufructuary  of  the 
five-sixths  interest  of  the  heirs.  This  bond  was  based  upon  the  value 
of  the  personal  as  well  as  real  estate  of  the  community  to  which 
they  will  be  entitled  at  the  termination  of  the  usufruct. 

To  eliminate  the  interest  of  the  heirs  two  things  were  necessary : 
first,  the  abandonment  by  Abes  of  his  usufruct;  second,  a  sale  of  the 
interests  of  the  heirs. 

In  its  present  situation  plaintiff  is  without  a  complete  title  to  more 
than  one- half,  and  one -sixth  of  the  other  half  of  the  property  in 
controversy,  and  could  not  convey  a  complete  title  to  the  defendant. 

The  District  Judge  decided  the  case  correctly. 

Judgment  affirmed. 


No.  11,926. 
SuccBSSioN  OF  Mrs.  Anna  McNamara. 

Where  experts  are  sworn  as  to  the  yalue  of  services  and  differ  materially  in.  their 
estimates  it  is  safe  to  accept  the  lowest  estimate. 

Where  services  are  rendered  of  a  valuable  nature  in  the  expectation  of  being  re- 
munerated in  the  will  of  the  person  to  whom  they  are  rendered  and  an  implied 
promise  to  that  effect  has  been  held  out  to  the  party  performing  the  same,  an  d 
he  is  not  mentioned  In  the  will,  he  will  be  entitled  to  reasonable  compensation 
out  of  the  estate  of  the  deceased. 
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APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 

John  J,  O'Connor  aad  Frank  MoOloin  for  Eseeutor,  Appellant. 
Fred.  Adolph  for  Knecht. 
Dart  &  Keman  for  Appellees. 


Argued  and  submitted  December  17,  1895. 
Opinion  handed  down  January  6,  1896. 


The  opinion  of  the  court  was  delivered  by 

MoEnery,  J.  The  opponent,  Dr.  Mainegra,  claims  one  thousand 
dollars  for  professional  services  to  the  deceased. 

The  deceased  was  assaulted  in  an  attempt  to  rob  her.  She  re- 
ceived lacerated  wounds  on  the  hands,  wrists,  on  the  back  and 
nose.  For  these  injuries  the  services  rendered  were  applying 
salves,  antiseptics  and  bandages.  No  bones  were  broken  and  no 
surgical  operation  was  performed.  From  the  injuries  received 
there  was  a  suppression  of  urine  and  the  bladder  was  emptied  sev  - 
eral  times  by  proper  appliances.  Twelve  visits  were  made  to  the 
deceased.  All  these  services  were  within  the  duties  of  an  ordinary, 
or  what  is  called  a  family  physician,  to  distinguish  him  from  the 
specialist. 

Expert  testimony  was  received  as  to  the  value  of  these  services. 
As  usual  in  such  cases,  there  is  a  wide  range  in  speculation.  We 
will  accept  the  estimate  of  Dr.  Brickell,  the  lowest  made,  in  con- 
nection with  the  disease  with  which  it  is  said  the  deceased  was 
afflicted,  which  made  the  dressina:  of  her  wounds  not  only  disagree- 
able but  dangerous.  This  estimate  is  ten  dollars  a  visit.  This  ruling 
is  in  accordance  with  the  doctrine  announced  in  Hart  vs.  Dreyfous, 
42  An;  681;  Succession  of  Dudos,  11  An.  406;  Collins  vs.  Graves, 
18  An.  96. 

The  opponent,  Knecht,  claims  one  thousand  two  hundred  and 
twenty  dollars,  seven  hundred  and  twenty  dollars  for  seivices  ren- 
dered to  the  husband  of  the  deceased  for  six  years  and  more,  at  the 
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rate  of  ten  dollars  per  month,  and  for  services  and  attention  to  the 
deceased  five  hundred  dollars.  The  opponent  was  in  the  employ- 
ment of  a  firm  at  a  stated  salary  of  eijchty-three  dollars  and  thirty - 
three  cents  per  month.  Three  nights  in  the  week  he  was  at  leisure 
at  6  P.M.,  and  the  remaining  nights  at  9  o'clock.  These  leisure 
hours  were  devoted  to  the  service  of  the  deceased  husband-  In  the 
language  of  the  opponent  these  services  consisted  in  keeping  a  cor- 
rect account  of  moneys  collected,  making  deposits  in  bank,  and  cor- 
responding with  his  principals,  and  collecting  money  for  rent.  The 
engagement  was  for  ten  dollars  per  month.  After  a  service  of  two 
months  he  asked  for  a  settlement,  but  was  induced  not  to  press  the 
same  because  of  certain  inducements  or  implied  promises,  made  to 
him  by  the  husband.  These  *<  expectations  "|had  reference  to  the 
future  disposition  of  the  husband's  property,  in  which  the  opponent 
expected  to  be  remembered.  He  made  no  further  demand  on  fhe 
husband,  and  made  no  demand  against  the  wife  after  his  death.  He 
was  disappointed  in  getting  anything  from  the  husband,  and  he  failed 
to  be  remembered  in  the  will  of  the  deceased  wife,  to  whom  he  con- 
tinned  his  services.  Having  been  thus  disappointed  in  being  re- 
mnnerated  for  his  services,  he  filed  his  opposition  to  the  account  of 
the  executor,  and  claimed  ten  dollars  per  month  as  originally  agreed 
upon  between  him  and  the  hnsband. 

His  services  were  those  of  clerk,  and  are  prescribed  by  three 
years.  This  prescription  is  pleaded.  The  opposition  was  filed 
16th  March,  1894.  His  claim  for  services  to  March  16,  1891,  were 
prescribed.  He  is  entitled  to  recover  for  clerk's  hire  from  this  date 
to  the  death  of  the  hnsband,  one]year  and  eight  months,  two  hun- 
dred dollars.  Oolley  vs.  Latourette,  7  An.  222;  Alexander  vs. 
Alexander,  12  An.  688. 

His  services  to  the  widow  McNamara  were  of  the  same  character 
as  those  given  to  the  husband,  with  the  addition  of  personal 
services  to  the  deceased,  such  as  changing  her  clothes,  washing  her 
face  and  feet.  There  was  no  agreement  or  contract  with  the 
deceased,  the  opponent,  we  presume,  fully  ^expecting  a  remembrance 
in  her  will.  He  is,  however,  entitled  to  recover  for  the  value  of  his 
services.  Dauenhauer  and  Husband  vs.  Succession  of  Brown,  47 
An.  841. 

We  think  three  hundred  dollars  will  be  ample  compensation  for  all 
the  services  he  rendered  the  deceased  for  the  nine  months  he 
devoted  to  her. 


4d  SUPREME  COURT  OF  LOUISIANA. 

Landry  et  als.  vs.  Administratrix  of  the  Succession  of  Landry,  Jr. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  by  the  opponent,  Dr.  Mainegra,  be  amended  so  as  to 
place  him  on  the  acconnt  as  a  creditor  for  the  sum  of  one  handred 
and  twenty  dollars,  and  the  judgment  in  favor  of  the  opponent, 
Knecht,  be  afSrmed,  and  in  all  other  respects  the  judgment  be 
affirmed,  Dr.  Mainegra  to  pay  costs  of  the  appeal  of  his  application 
— the  succession  to  pay  all  other  costs. 


No.  11,968. 
Mrs.  Aglab  Landry  et  alb.  vs.  Mrs.  Marie  Bbrtrand,  AdminiS' 

TRATRIX  OF  THE  SUCCESSION  OF  MAXIMILLIBN  LANDRY,  JR. 

The  failure  of  a  judge  to  render  a  judgment  in  a  case  within  thirty  days  after 
it  has  been  sabmitted  to  him,  as  required  by  Act  No.  72  of  1884,  does  nbt  carry 
with  it  as  a  penalty  the  nullity  of  a  judgment  subsequeutiy  rendered  by  him, 
if  it  be  otherwise  legal. 

An  action  of  nullity  against  a  judgment  does  not  lie  upon  a  general  allegation 
that  it  was  rendered  contrary  to  law  and  evidence.  Where  an  appeal  is  the 
proper  remedy  for  the  correction  of  a  judgment,  an  action  of  nullity  can  not 
be  substituti  d  therefor. 

APPEAL   from    the   Seventeenth   Judicial   District  Oourt  for  the 
Parish  of  Lafayette.     Alleuj  J. 


L,  L.  Bourgea  for  Plaintiff,  Appellant. 


Conrad  De  Baillon  for  Defendant,  Appellee. 


Submitted  on  briefs  December  19,  1895. 
Opinion  handed  down  January  6,  1896. 


The  defendant,  as  administratrix  of  the  succession  of  Maximillien 
Landry,  Jr.,  filed  a  final  account  of  her  administration;  plaintiffs 
opposed  the  same;  by  judgment  of  court  in  August,  1893,  the  oppo- 
sition was  rejected,  the  account  approved  and  homologated,  the  ad- 
ministratrix discharged  and  her  bond  canceled.  The  present  suit 
in  the  District  Court  is  to  annul  this  judgment.  The  grounds  relied 
upon  by  plaintiff  are  that,  through  the  delay  of  the  District  Ooort 
in  deciding  the  case,  it  had  become  advised  of  the  decision  in  Lan- 
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dry  vs.  Landry  (reported  in  46  An..  1113),  affirming  the  judgment 
in  the  matter  therein  in  litigation,  and  that  knowledge  of  that  deci- 
sion had  inflaenced  the  District  Oonrt  is  its  judgment  upon  plaintiff's 
opposition  to  the  homologation  of  the  final  account  of  the  adminis- 
tratrix, to  his  prejudice;  that  such  fact  is  a  cause  for  annulment; 
that  the  judgment  was  contrary  to  the  law  and  the  evidence  and 
ultra  vires  in  so  far  as  it  discharged  the  administratrix  and  canceled 
her  bond,  as  the  evidence  showed  conclusively;  that  the  real  es- 
tate of  the  succession  of  Maximillien  Landry,  had  never  been  sold 
by  order  of  court;  that  it  had  been  donated  to  some  parties  and  al- 
lowed to  be  sold  for  taxes,  all  of  which  were  acts  of  maladministra- 
tion ;  that  nevertheless,  the  judgment  complained  of  had  discharged 
the  administratrix  and  canceled  her  bond* 

The  exception  of  no  cause  of  action  filed  by  defendant  having 
been  sustained  and  the  suit  dismissed,  the  plaintiff  appealed.. 


The  opinion  of  the  court  was  delivered  by 

NiGHOLLS,  G.  J.  Plaintiff's  allegations  are  of  the  vaguest  character 
possible.  She  failed  to  annex  to  her  petition,  as  part  thereof,  the 
mortuaria  of  the  succession  of  Maxmiliion  Landry,  Jr.,  or  any  par- 
ticular portions  thereof.  She  has  caused  the  clerk  of  the  Disbricc 
Court .  none  the  less  to  copy  into  the  transcript  a  certified  copy  of 
what  obviously  is  only  a  part  of  the  proceedings  in  the  matter  of  that 
succession.  If  we  be  authorized  to  look  into  the  proceedings  at  all 
under  the  circumstances  in  which  they  are  brought  up,  they  fail  to 
furnish  us  with  data  sufficient  upon  which  to  base  any  foundation  for 
an  action  of  nullity. 

The  plaintiff  having  withdrawn  her  charge  that  the  administratrix 
bad  fraudulently  caused  the  clerk  of  the  court  to  file  documents 
in  that  court,  while  the  matter  of  her  opposition  to  the  homologation 
of  the  final  account  of  the  administratrix  of  the  succession  was  under 
advisement,  she  left  her  demand  for  nullity  of  judgment  based  upon 
the  grounds : 

1.  That  the  District  Judge  had  held  up  a  decision  upon  the  matter 
of  the  opposition  for  over  thirty  days  after  the  case  was  submitted 
and  taken  under  advisement,  and  because  pending  that  delay  the 
decision  of  this  court  in  the  case  of  Landry  vs.  Landry,  reported  in 
45  An.  113,  had  come  to  the^knowledge  of  the  District  Judge  and  had 
4 
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inflaenced  him  to  plaintiff's  prejadice  in  the  jadgment  which  he 
rendered. 

2.  Because  the  judgment  was  contrary  to  law  and  evidence  and 
ultra  vireSf  and  neither  plaintiff  nor  his  attorney  were  in  the  pariah 
of  Lafayette  when  the  judgment  was  rendered,  and  that  the  rendi- 
tion of  the  judgment  became  known  to  him  only  a  month  or  two  be- 
fore the  filing  of  the  petition  in  the  action  for  nullity  of  judgment 
(January  25«  1895) . 

In  sustaining  the  exception  of  no  cause  of  action,  the  District- 
Judge  correctly  stated  that  a  judgment,  otherwise  valid  and  legal,  is 
not  struck  with  nullity  because  it  has  been  decided  by  the  court  at 
a  date  later  than  thirty  days  after  the  case,  in  which  it  was  rendered,, 
had  been  submitted  to  it.  That  Act  No.  72  of  1884,  requiring  judg* 
ment  to  be  rendered  within  iiihirty  days,  was  a  penal  statute  carrying 
no  penalty  other  than  that  speciflcially  fixed  therein,  and  that 
nullity  of  the  delayed  judgment  was  not  the  penalty  imposed  by  the 
act. 

Referring  to  the  other  grounds  of  nullity,  relied  on,  the  District 
Oourt  held  that  the  fact  that  a  judgment  **  was  contrary  to  law  and 
evidence"  might  be  good  ground  for  a  new  trial,  or  for  a  reversal 
on  appeal,  but  it  furnished  no  occasion  for  an  action  for  its  nullity  in 
the  absence  of  a  charge  of  fraud  or  deception,  especially  where  the 
party  claiming  to  be  aggrieved  had,  by  his  own  laches  and  by 
his  own  acquiescence,  allowed  it  to  become  final. 

That  plaintiff  had  expressly  disclaimed  charging  fraud,  and  there  - 
fore  the  case  did  not  fall  under  the  exception  stated  by  the 
court  in  Lazarus  vs.  McGuirk,  42  An.  194,  but  under  the  gen- 
eral rule  that  defences  which  a  party  had  a  chance  to  make 
which  he  should  have  made,  and  which  he  did  make  on  the  trials 
would  afford  no  justification  for  an  action  of  nullity  of  the  judgment 
rendered  in  the  absence  of  a  charge  of  fraud  or  deceit.  The  District 
Judge  further  said:  <<  Plaintiff  informs  the  court  that  her  opposition 

was  tried,  argued  and  submitted,  and  judgment  rendered  on  the 

day  of  August,  1893.  Judges  are  bound  to  take  cognizance  of  the 
minutes  of  their  courts.     On   the  day  the  judgment  was  signed, 

August  ,  1893,  an  appeal  was  granted   by  this  court  to  the 

opponent.  It  was  never  prosecuted.  Plaintiffs  allege  that  neither 
they  nor  their  attorneys  were  present  in  court  when  the  judgment 
was  rendered.  The  judgment  was  rendered  and  signed  in  open  court, 
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as  shown  by  the  judgment  itself  in  this  record.  They  should  have 
been  present.  I  know  of  no  law  which  declares  that  the  voluntary 
absence  of  litigants  or  their  attorneys  from  their  post  of  duty  is  a 
ground  to  annul  a  judgment.  Those  who  by  their  own  UickeM  and 
indifference  permit  a  judgment  to  become  final  without  availing 
themselves  of  the  relief  which  the  law  affords  them  for  a  year,  can 
noty  by  alleging  such  facts,  annul  the  judgment  in  the  absence  of 
fraud." 

We  think  it  evident  that  plaintiff  is  attempting  to  substitute  an 
action  of  nullity  for  an  appeal.  We  know  of  no  reason  why  the 
order  of  appeal  which  was  granted  to  her  could  not  have  been 
effectively  followed  up  for  the  correction  of  any  errors  which 
might  have  existed  in  the  judgment.  There  is  no  claim  that  the  case 
was  not,  at  a  regular  term  of  court,  and  before  a  competent  judge, 
regularly  fixed  for  trial,  taken  up  pursuant  to  assignment  and  legally 
disposed  of  with  full  opportunity  for  the  production  of  evidence. 
It  is  not  pretended  that  any  evidence  was  introduced  by  the  admin- 
istratrix which  she  should  not  have  properly  and  legally  made 
use  of.  It  is  urged  that  pending  the  holding  under  advisement 
by  the  District  Oourt  of  plaintiff's  opposition,  the  judgment  of  this 
court  in  Landry  vs.  Landry  was  announced,  and  the  court  permitted 
itself  to  be  influenced  by  it  to  plaintiff's  prejudice ;  but  it  is  nowhere 
asserted  that  the  influence  of  that  judgment  upon  the  decision  was 
not  a  legal  one.  If  it  led  up  to  an  erroneous  judgment  by  the  lower 
oourt,  the  judgment  could  have  been  reversed  on  appeal. 

It  is  very  true  that  Art.  666  of  the  Code  of  Practice  classes  an 
action  of  nullity  as  one  of  the  ipethods  by  which  definitive  judgments 
may  be  revised,  set  aside  or  reversed,  but  the  usual  ordinary  method 
for  doing  so  is  by  appeal.  An  exceptional  state  of  facts  must  be 
alleged  to  justify  a  recourse  to  an  action  of  nullity — none  such  has 
been  set  forth  in  plaintiff's  petition.  The  judgment  rendered  by  the 
District  Oourt  may  have  been  <*  erroneous,"  but  plaintiff  has  sug- 
gested nothing  from  which  a  court  could  infer  that  it  is  subject  to 
attack  by  action  of  nullity. 

The  jndfirment  appealed  from  is  correct,  and  is  affirmed. 


6^ 
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Johnson  et  a),  vs.  Martinez. 


No.    11,878. 

RtjSHiAN  Johnson  bt  ai^  vs.  Josb  P.  Martinbz. 

f^  i&  again  held  that  adjudications  for  taxes  acorned  slace  the  Oonstitatlon  of  1879 
,   pass  no  title  without  the  notice  given  to  the  owner  the  Constitution  exacts.. 
Art.  210,  Breaux  vs.  Nogrotto,  43  An.  428;  44  An.  912;  46  An.  860.  418. 
Nor  will  prescription  of  three  or  five  years  cure  want  of  such  notice.    Act  1874,  No. 
105,  Sec.  5;  Civil  Code,  Art.  345B;  R.  8.,  Sec.  2809;  Person  vs.  0*NeaI,  83  An.  2.17; 
Breaux  vs.  Negrotto,  43  An.  428;  46  An.  356. 
The  plaintiff  in  the  petitory  action  m  ly,  without  a  direct  action,  controvert  the 
sufficiency  of  the  tax  title  pleaded  hy  defendant.    Code  of  Practice,  Art.  329;  3 
'    La.  392;  11  An.  546;  47  An.  923. 
T^x  titles,  under  the  Act  No.  82  of  J881,  as  already  held,  require  for  their  comple- 
tion payment  by  the  purchaser  of  the  taxes  of  1880  and  later  years.    42  An.  677 . 
'    47  An.  923. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


■Benjamin  W,  Kernan  and  Kernan  &  Wall  for  Plaintiffs,  Appellees. 


O.  H,  Osterberger  for  Defendant,  Appellant. 


Harry  L,  Edwards  filed  Brief  oa  Application  for  a  Rehearing. 


Argued  and  submitted  November  20,  1895. 
Opinion  handed  down  December  16,  1895. 
Rehearing  refused  January  20,  1696.4 


,  The  opinion  of  the  court  was  delivered  by  * 

'  Miller,  J.  The  plaintiffs,  heirs  of  Feriby  Johnson,  bring  the 
petitory  action  for  property  acquired  by  her  in  1846.  The  defendant 
claims  under  an  adjudication  to  the  State  for  taxes  accrued  since 
1880,  followed  by  a  sale  by  the  State  to  the  author  of  defendant's 
asserted  title.  Defendant  appeals  from  the  judgment  in  plaintiffs' 
favor. 

In  the  petitory  action  when  the  plaintiff  exhibiting  his  title  is  met 
by  that  relied  on  by  defendant,  the  plaintiff  has  the  right  to  contest, 
by  proof,  the  title  thus  opposed  to  him.     There  is  no  exception  to 
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this  rule  because  the  defendant  prodaces  a  tax  title.  It  is  prima 
facie  proof,  but  is  subject  to  any  objection  the  plaintiffs'  testimony 
may  sustain.  This,  we  think,  answers  the  contention  that  the 
plaintiff  con  not  controvert  the  tax  title.  Code  cf  Practice,  329;  2 
Hennen  Digest,  p.  1165,  No.  1. 

Under  assessment  against  F.  Johnson  for  the  taxes  of  1880  to  1883, 
the  propsrty  was  adjudicated  to  the  State  in  1885 ;  sold  by  the  State 
to  L.  H.  Fernandez,  and  from  his  widow  passed  to  the  defendant, 
whose  title  thus  depends  on  the  adjudications  to  the  State. 

It  is  urged  by  the  plaintiff  that  the  assessments  on  which  the  ad- 
judications were  based  were  of  no  effect,  because  if  F.  Johnson  can 
not  be  deemed  to  mean  Feriby  Johnson,  she  had  been  dead  for  years, 
and  that  the  adjudications  were  without  notice  to  the  owners,  her 
heirs.  Tax  sales  for  taxes  accrued  since  the  Constitution  of  1879 
must  be  preceded  with  notice  to  the  owner  or  no  title  passes.  The 
defence  on  this  ground  is  supported  by  proof  and  must  prevail. 
Constitution  of  1879,  Art.  210;  Breaux  vs.  Negrotto,  Jr.,  43  An.  428; 
Montf2comery  et  als.  vs.  Land  and  Lumber  Co.  et  al.,  46  An.  409. 

The  defendant  pleads  the  prescription  of  three  years  and  five 
years.  But  it  must  be  deemed  settled  that  the  prescription  pleaded 
will  not  cure  the  want  of  notice  required  by  the  organic  law.  Bar- 
row vs.  Wilson,  39  An.  403;  Breaux  vs.  Negrotto,  Jr.,  43  An.  428; 
Parish  of  Concordia  vs.  Bertron,  46  An.  356. 

To  repel  the  plaintiffs'  demand  the  defendant  put  in  evidence  a 
tax  title  to  Elizabeth  Hartwell  of  the  property  in  controversy  made 
under  the  Act  No.  82  of  1884.  In  the  petitory  action  it  is  admissible 
for  defendant  to  prove  any  divestiture  of  plaintiffs'  title.  But  this 
proof  fails  in  this  case,  for  the  Hartwell  title  it  is  plain  was  never 
completed ;  that  completion  being  dependent  on  the  payment  by  the 
purchaser  under  the  act  of  1884  of  the  taxes  of  1880  and  subsequent 
years,  and  it  appearing  the  State  received  no  such  payment,  but  un- 
dertook to  realize  these  taxes  by  the  adjudication  of  1885.  Act  No. 
82  of  1884;  State  ex  rel.  Martinez  vs.  Tax  Collectors  and  City,  42  An. 
677;  Remick  vs.  Lang,  47  An.  923. 

The  plaintiffs  have  maintained  their  title  against  the  tax  titles  and 
prescription  pleaded  by  defendant. 

It  it  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  with  costs. 

On  the  second  branch  of  this  case  Breaux,  J.,  dissents  for  reasons 
stated  by  him  in  the  case  of  Remick  vs.  Lang,  47  An.  914. 
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1.48    fl68|  No.    11,860. 

Ui6    5W|  MB8.    L.    E.    HODGBS    BT  ALS.    VS.    BENJAMIN  ObY   BT  ALS. 

On  Motion  to  Dismiss. 
Tbe  party  against  whom  judgment  has  been  rendered  can  not  appeal  if  he  has  ao- 

qalesced  in  the  judgment. 
This  does  not  apply  to  the  party  In  whose  favor  an  obligation  Is  admitted  in  a  suit 
Tbe  defendant  made  admissions  without  plaintiff's  consent. 
If  there  was  a  confession  of  judgment  it  was  mide  without  plaintiff's  consent  and 

they,  therefore,  have  the  right  to  appeal  from  the  judgment. 

On  the  Merits. 

Byen  when  the  contract  for  compensation  for  the  professional  services  of  the  at- 
torney is  not  enforced,  he  will  be  entitled  to  recover  from  his  client  sums  ex- 
pended for  his  benefit  by  the  attorney. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King  ^  J. 


Kernan  &  Wall  and  W.  S.  Parkeraon  for  PlaintifiFs,  Appellants. 


Benjamin  Ory  for  Defendants,  Appellees. 


Motion  to  dismiss  Jnne  10,  1896. 
Arsnied  and  submitted  on  merits  November  18,  1895. 
Opinion  handed  down  on  motion  to  dismiss  June  17,  1895. 
Opinion  handed  down  on  merits  December  2,  1895. 
Rehearing  refused  January  20,  1896. 


On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  plaintiffs  sued  for  an  immovable  worth  ten  thou  - 
sand  dollars,  or  in  default  thereof  for  its  value. 

They  allege  substantially  that  in  February,  1892,  one  of  the  de- 
fendants undertook  and  agreed  to  clear  and  perfect  their  title  to 
their  property  for  a  contingent  fee  equal  to  33  1-3  per  cent,  of  the 
value  of  the  property. 

That  in  violation  of  his  contract  this  defendant  acquired  the  prop- 
erty in  his  own  name  from  the  State  of  Louisiana. 
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That  snbseqaently  the  property  was  conveyed  to  Oole  and  by  Oole 
to  Dowers. 

They  pray  for  judgment  decreeing  that  these  conveyances  are  with- 
-oat  effect,  and  commanding  Dowers  to  convey  the  property  to  them, 
or,  in  the  alternative,  for  a  personal  judgment  against  Benjamin  Ory 
(with  whom  they  contracted^  for  the  value  of  the  property,  viz. :  ten 
thousand  dollars. 

The  defendant  in  his  answer  admits  that  be  entered  into  a  contract 
with  plaintiffs  to  recover  the  proparby  in  question  for  their  account, 
4iad  to  that  end  to  bring  needful  suits  to  have  several  sales  revoked 
and  canceled. 

His  narrative  of  facts  shows  that  in  order  to  protect  his  rights  and 
those  of  his  clients  when  he  purchased  the  property  from  the  State 
iie  had  the  title  made  to  James  D.  Oole  after  having  himself  paid  the 
price. 

That  subseqently,  at  his  instance,  ib  was  transferred  to  David  J. 
Dowers,  from  whom  he  required  a  counter  letter. 

In  the  name  of  the  latter  a  suit  was  brought  to  recover  possession 
of  the  property. 

Lastly,  the  property  was  sold  by  Dowers  to  Lave  dan,  who  also 
signed  a  counter  letter. 

Respondent  alleges  that  the  conveyances  were  for  account  of  the 
plaintiffs;  that  this  suit  was  brought  against  him  without  any  demand 
on  the  part  of  the  plaintiffs  or  any  inquiry  regarding  their  title. 

That  plaintiffs  have  notified  him  that  they  considered  their  con- 
tract revoked  and  canceled,  and  that  he  is  in  consequence  relieved 
from  any  further  responsibility. 

He,  moreover,  alleges  that  he  has  faithfully  complied  with  his 
•contract,  and  that  under  the  contract  he  has  expended  the  following 
amounts : 

First — ^The  sum  of  two  hundred  and  seventy -five  dollars,  price  paid 
to  the  State. 

Second — To  W.  J.  Delano,  who  held  same  rights  as  adjudicatee  at 
one  time  of  the  property,  one  hundred  and  fifty  dollars. 

Third — ^The  city  taxes  of  1891,  forty-three  dollars  and  five  cents. 

Fourth — State  taxes  of  1893,  twenty-three  dollars  and  thirty-five 
•cents. 

Fifth — Costs  of  court,  six  dollars  and  sixty  cents. 

Sixth — Sheriff's  costs,  six  dollars;  to  which  he  is  entitled  as  well 
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as  to  a  judgment  for  fees  on  a  quantum  meruit  for  professional 
services. 

Cole  and  Dowers  have  answered  plaintiff 's  petition  and  disclaim 
that  they  have  any  interest  in  the  property. 

The  judge  of  the  District  Court  pronounced  judgment  for  the 
plaintiffs  on  the  principal  demand,  and  decreed  that  the  different 
purchases,  before  stated  by  us,  were  made  for  the  account  of  the 
plaintiffs,  and  that  they  are  the  owners  of  the  property. 

On  defendant's  reconventional  demand,  he  pronounced  judgment 
in  his  favor  against  plaintiffs  for  the  sum  of  fifteen  hundred  and  four 
dollars  and  five  cents,  with  interest  from  date  of  judgment,  with  a 
privilege  on  the  property  to  secure  the  amount. 

From  this  judgment  the  plaintiffs  appeal. 

In  this  court,  as  grounds  to  dismiss  this  appeal,  the  appellee 
alleges : 

That  the  judgment  on  the  principal  demand  was  rendered  on  the 
admissions  and  confessions  of  judgments  of  the  defendants  and 
ftppellees,  and  that  the  judgment  rendered  in  favor  of  defendants 
and  appellees  on  the  reconventional  demand  is  only  for  fifteen  hun- 
dred dollats. 

That  plaintiffs  and  appellants  have  acquiesced  in  the  judgment  in 
their  favor  by  claiming  the  benefits  derived  from  the  suit  and 
the  judgment  in  their  favor. 

That  there  is  no  controversy  between  the  plaintiffs  and  the 
defendants. 

We  think  that  an  appeal  should  never  be  denied,  unless  it  is  man- 
ifest that  the  judgment  is  noC  one  from  which  an  appeal  lies. 

The  provisions  of  the  law  regarding  confessions  of  judgment 
or  acquiescence  are,  that  the  party  against  whom  judgment  has  been 
rendered  can  not  appeal,  if  he  has  acquiesced  in  the  judgment.  O. 
P.  567. 

We  do  not  understand  that  plaintiffs  and  appellants  have  acqui- 
esced in  the  judgment.  The  defendants  have  made  admissions.  It 
nowhere  appears  that  they  were  accepted  by  plaintiffs;  in  other 
words,  that  a  confession  by  defendants  was  entered,  with  the  con- 
sent of  plaintiffs.  The  suit  was  contested  from  the  first,  and  while 
it  may  be  true  that,  prior  to  judgment,  plaintiff  claimed  certain 
benefits,  obtained  by  services  on  the  part  of  the  defendant  Ory, 
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these  are  not  tantamount  to  acquiescence,  preventing  plaintiffs  from 
prosecuting  their  appeaK. 
The  motion  to  dismiss  is  denied. 

On  The  Merits. 

The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiffs,  heirs  of  William  G.  Hodges,  sue  to  be 
decreed  owners  of  a  square  of  grouud  alleged  to  be  held  by  defend*^ 
ant  Dowers.  The  answer  of  defendant  Ory  is  that  the  property  Waa 
the  subject  of  an  agreement  between  himself  and  plaintiffs,  by  which 
he  was  to  free  it  from  tax  titles  and  recover  it  for  plaintiffs  for  a 
stipulated  compensation ;  that  he  caused  it  to  be  redeemed  from  the 
State  in  the  name  of  Cole,  who  transferred  to  Dowers;  that  there 
being  judgment  against  Dowers  it  was  transferred  to  Lavedan ;  that 
taking  title  in  these  names  was  to  prevent  complications  that  might 
arise  from  the  death  of  any  of  the  numerous  plaintiffs,  and  to  pro- 
tect respondent's  interest  under  his  contract;  that  counter  letters 
were  taken  from  Dowers  and  Lavedan,  recogDizing  that  the  prop- 
erty had  been  purchased  by  Ory  as  agent  for  plaintiffs,  and  placed 
in  the  names  of  Dowers  and  Lavedan  for  purposes  of  convenience ; 
the  answer  avers  respondent's  good  faith,  and  that  he  has  been,  at 
all  times,  willing  to  recognize  plaintiffs'  ownership;  the  answer 
further  avers  that  his  contract  was  for  one -third  of  the  value  of  the 
property  as  compensation  for  his  services,  that  he  is  entitled  to  fair 
compensation  under  a  quantum  meruit,  the  plaintiffs  having  can  • 
celed  his  contract;  and  averring  he  had  made  disbursements  for 
plaintiffs'  benefit,  claims  judgment  against  them  for  a  fee  of  10  per 
cent,  and  for  the  amounts  claimed  to  be  expended  by  him.  The 
other  defendants  answer,  disclaiming  title,  and  that  the  property 
had  been  purchased  by  Ory  for  plaintiffs  and  for  convenience  placed 
in  the  respondents'  names.  There  was  judgment  recognizing  plain- 
tiffs' title  in  favor  of  defendant  Ory  on  his  reconventional  demand 
and  plaintiffs  appeal. 

The  defendant  Ory's  contract  was  in  February,  1892.  The  property 
had  been  acquired  in  1869  by  W.  G.  Hodges,  whose  widow  and  heirs 
sue.  There  had  been  a  sale  in  1875  under  a  drainage  tax  to  Delano ; 
then  a  sale  by  him  to  Van  Norden  in  1885,  and  there  had  been  a  sale 
for  State  taxes  under  the  Act  of  1884,  to  Reinhart  Martin.  These 
were  the  two  tax  titles  mentioned  in  Ory's  contract,  which  he  under- 
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took  to  cancel.  Besides,  in  1890,  Martin  bad  sold  to  Delano.  At  the 
date  of  the  contract  neither  Martin  or  Delano,  his  vendee,  had  com- 
pleted the  title  nnder  the  Act  of  1884  by  payment  of  the  taxes  accrued 
snbseqaent  to  1880.  Act  No.  82  of  1884,  6th  Sec. ;  Martinez  vs.  Tax 
Collector,  42  An.  677;  Remick  vs.  Lang,  47  An.  914;  Blood  vs.  Ne- 
grotto,  47  An.  1182.  Thus  in  1892  there  stood  between  plaintiffs  and 
the  property  acquired  in  1869,  the  drainage  tax  sale  to  Delano,  the 
sale  by  him  to  Van  Norden,  the  incompleted  tax  sale  under  the  Act 
of  1884  to  Martin,  and  besides  the  property  had  been  adjudicated  to 
the  State  under  the  Act  No.  80  of  1S8S.  In  this  condition  Mr.  Ory 
purchased  from  the  State  in  the  name  of  Dowers.  Not  willing  to 
rely  on  this  purchase  he  obtained  in  July,  1893,  a  quit- claim  deed 
from  Van  Norden.  He  began  proceediugs  for  possession  of  the 
property,  which  were  enjoined  by  Delano,  and  nothing  further  was 
done.  The  purchases  from  the  State  -and  from  Van  Norden  in  the 
name  of  his  clerk,  and  the  suit  for  possession,  appear  to  be  all  de- 
fendant ever  did  under  his  contract  to  recover  the  property  for  the 
plaintiff. 

From  1892,  when  defendant  undertook  the  business  for  the  plain- 
tiffs, to  1894,  there  was  no  communication  from  him  to  them.  His 
explanation  is  that  plaintiffs  were  told  at  the  outset  he  could  not 
impose  on  himself  the  burden  of  correspondence.  Finally,  in  1894, 
plaintiffs,  residing  in  another  State,  becoming  anxious,  requested 
their  friend  here  to  call  on  defendant  for  information  as  to  their 
property  he  had  engaged  to  recover.  To  the  application  of  that 
friend,  defendant's  clerk,  also  a  defendant  in  this  case,  answered  in 
substance  that  defendant  had  concluded  there  was  no  chance  of  re- 
covery. At  that  time  the  property  stood  in  the  name  of  the  clerk, 
under  plaintiffs'  purchase  from  the  State.  There  is  no  contradic- 
tion of  this  statement  of  the  clerk  to  plaintiffs'  agent,  but  defendant 
Ory  claims  he  is  not  bound  by  it.  After  this,  there  were  letters 
from  plaintiffs  expressing  their  surprise  at  the  announcement  of  no 
hope  of  recovery  of  their  property  coming  abruptly,  with  no  ex- 
planation, and  being  the  only  communication  they  had  had  in  the 
two  years  since  their  interests  had  been  placed  in  defendant's 
hands.  They  demanded  the  return  of  their  power  under  which  de- 
fendant had  undertaken  their  business  and  employed  other  counsel. 

In  defendant's  answer  there  is  the  avowal  of  his  readiness  at  all 
times  to  acknowledge  the  plaintiffs'  title,  and  he  avers  the  suit  was 
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brought  without  notice.  But  the  fact  remains  he  had  given  plain- 
tiffs neither  information  or  explanation  of  their  business  and  of  the 
situation  he  had  placed  their  property.  They  had  the  statement  of 
his  clerk  there  was  no  chance  of  getting  the  property,  and  they 
found  it  standing  in  his  name  on  the  records.  This  suit  for  the 
recognition  of  their  title,  thus  put  by  their  agent  in  his  clerk's  name, 
was  the  nat  nral  result.  The  judgment  of  the  lower  court  was  in 
plaintiffs'  favor  for  the  property  and  against  them  on  the  reconven- 
tional  demand  for  defendant's  fee  and  disbursements. 

The  defendant  claims  the  plaintiffs  were  benefited  by  his  pur- 
chases of  their  property,  preventing  the  completion  of  the  tax  title 
under  the  Act  of  1884.  If  the  defendant  had  purchased  in  his  prin- 
cipal's name,  the  basis  of  his  claim  for  compensation  would  be  more 
appreciable.  He  claims  he  put  the  property  in  his  clerk's  name  for 
convenience,  because  of  the  possibility  of  the  death  of  some  of 
plaintiffs.  We  can  not  see  the  force  of  the  reason.  Death  would 
not  have  endangered  or  destroyed  plaintiff's  title,  and  there  was  no 
protection  or  advantage  to  them  by  putting  their  property  in  the 
clerk's  name.  The  defendant  had  counter  letters  acknowledging 
the  property  had  been  bought  by  him  as  plaintiffs'  agent,  but  these 
letters  not  put  on  the  record,  had  no  effect  to  secure  plaintiffs.  The 
interposition  of  Oole,  Dowers  and  Lavedan,  to  stand  on  the  records 
as  owners  of  plaintiffs'  property,  subjected  plaintiffs  to  the  risks  of 
mortgages  or  alienations  by  the  recorded  owner,  as  well  as  to 
seizures.  The  defendant  had  no  right  to  thus  deal  with  his  princi- 
pal's property.  The  purchase  should  have  been  in  his  principal's 
name.  He  had  made  a  contract  to  receive  for  his  services  a 
portion  of  the  property.  He  reached  the  conclusion  his  con- 
tract was  illegal.  This,  he  gives  as  a  reason  for  purchasing 
his  principal's  property  in  the  name  of  his  clerk.  We  find  no 
occasion  to  deal  with  the  question  as  to  the  legality  of  his 
contract.  No  such  objection  came  from  his  clients.  If  he  was  not 
satisfied  with  his  contract,  he  should  have  brought  the  matter  to  the 
notice  of  his  clients.  Contract  or  no  contract,  the  law  protected  him 
in  his  right  to  compensation  for  any  services  he  might  render.  We 
can  not  recognize  the  right  of  an  attorney  to  put  in  his  own,  or  in  the 
name  of  another,  the  property  of  the  client  the  attorney  is  employed 
to  recover,  and  to  allow  the  defendant's  fee  in  this  case  would  be  that 
recognition.  The  record,  in  our  opinion,  affords  no  basis  for  compen- 
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sation  to  defendant,  least  of  all,  for  cash  to  be  paid  by  plaintiffs  on  the 
■  theory  they  have  been  benefited  in  respect  to  the  property.  Defendant 
was  enj^ajij^ed  to  retiover,  bat  made  no  advance  in  the  line  of  his  em- 
ployment except  that  if  advance  it  can  be  called,  shown  by  the 
record,  and  sufficiently  discussed.  But  we  think  the  defendant 
should  be  allowed  the  money  paid  by  him  in  the  purchases  from  the 
•State  and  Van  Norden,  and  all  taxes  he  paid,  amounting  to  five 
hundred  and  four  dollars  and  five  cents,  as  we  gather  from  the 
record. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  in  so  far  as  it  allows  the 
defendant  the  sum  of  one  thousand  five  hundred  and  four  dollars 
and  five  cents,  and  in  lieu  thereof  it  is  now  ordered,  adjudged 
and  decreed  that  defendant  recover  from  plaintiff  five  hundred 
and  four  dollars  and  five  cents,  and  in  other  respects  it  be 
affirmed   with  costs. 


No.  11,896. 
Oharlbs  M.  Fush  vs.  Thomas  Eqan,  Jr.,  et  al. 

Wben  the  defendant's  property  has  been  sold  under  a  Judgment  reversed  after- 
ward on  a  doTolutive  appeal,  the  defendant  entitled  to  restitution  of  his  prop- 
erty may  seek  relief  by  an  action  for  damages  in  which  the  Judgment  will  be 
based  on  the  value  of  the  property,  the  costs  of  suit,  counsel  fees  and  other 
expenses  incident  to  the  sale,  deducting  the  amount  of  the  debt  of  the  plaintiff 
satisfied  by  the  execution  sale.    15  La.  46;  15  An.  97;  38  An.  474. 

The  judgment  pending  the  devolutive  appeal  decreeing  that  plaintiff  in  such  eze- 
ontion  must  credit  his  debt  with  the  amount  derived  from  such  sheriff's  sale  will 
not  be  rfjudiccUa  as  to  the  value  of  the  property,  against  the  defendant  in  exe- 
cution in  the  suit  brought  by  him  for  damages  after  the  reversal  of  the  judg- 
ment under  which  his  property  has  been  sold.  Civil  Code,  Art.  2286;  8  M.  4bS; 
8  N.  8.409;  7  N.  S.  28. 

As  held  in  previous  decisions,  plaintiff  seeking  damages  for  seizure  of  his  prop- 
erty under  conservatory  writs  illegally  issued  will  be  restricted  as  to  counsel 
fees,  to  the  fee  for  dissolving  the  writ.    2  La.  620;  6  An.  714;  18  An.  40. 

The  respite  proceedings  will  not  prevent  suit  and  seizure  by  the  privileged  cred- 
itor.   Civil  Code,  Art.  8096. 

Public  policy  favors  the  resort  to  the  courts  for  the  redress  of  grievances  the  lit! 
gant  conceives  to  exist,  aild  hence  the  law  will  not  amerce  him  in  damages  un- 
less his  suit  is  malicious,  as  it  Is  not  readily  imputed  when  one  acts  under  the 
advice  of  counsel.    Const.,  Art.  11 ;  1.3  La.  440;  28  An.  692;  46  An.  1342. 
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APPEAL  from  the  Oivil  District  Oourt  for  the  Parish  of  Orleans: ' 
King,  J. 


W.  S.Parkerson  for  Plaintiff,  Appellant. 


Frank  McQUnn  for  Defendant,  Appellee. 


Argued  and  submitted  November  16,  1895. 
Opinion  handed  down  December  16,  1895. 
Opinion  on  rehearing  January  20,  1896. 


The  opinion  of  the  court  was  delivered  by  . 

MiUiEB,  J.  The  plaintiff  sues  for  damages  for  the  wrongful 
sequestration  and  execution  sale  of  his  property  under  a  jadgment 
of  plaintiff,  afterward  reversed  on  appeal  to  this  court.  The  petition! 
charges  the  property  was  sacrificed,  and  that  the  sequestration  and 
suit  were  malicious.  The  defence  is  the  general  issue,  red  judicata 
and  a  demand  in  reconvention  for  the  plaintiflF's  debt  to  defendant 
left  unsatisfied  by  the  sale  of  the  property  under  the  execution.  From  * 
the  judgment  in  favor  of  plaintiff  for  one  thousand  two  hundred  and 
eighty-five  dollars  and  twenty-seven  cents  with  interest  (11285.27), 
much  less  than  the  amount  claimed  in  the  petition,  and  in  favor  of 
defendant  on  his  reconventional  demand,  the  plaintiff  appeals,  and 
defendant,  answering  the  appeal,  asks  its  affirmance  and  for  a  re- 
duction of  the  judgment  defendant  obtained. 

The  plaintiff  purchased  wagons  and  mules  of  the  defendant  in 
September,  1892,  and  in  March,  1893,  there  was  unpaid  one  of  the 
notes  given  for  the  purchase  price.  A  short  time  before  the  maturity 
of  the  note  plaintiff  sued  for  a  respite.  Pending  the  respite  defend-* 
ant  sued  on  the  note,  sequestered  the  mules,  subsequently  sold 
them  under  execution  issued  on  his  judgment.  Bat  the  judgment 
was  reversed  on  appeal  after  the  sheriff's  sale.  Egan  vs.  Push,  46 
An.  474.  After  the  sheriff's  sale  the  defendant  took  a  rule  to  set' 
aside  the  respite  obtained  by  plaintiff.  On  that  rule  the  plaintiff 
offered  the  testimony  to  show  the  credits  on  defendant's  note 
derived  from  ttfe  sheriff's  sale.  The  note  was  for  two  thousand  six 
hundred  and  sixty- six  dollars  and  sixty-seven  cents,  and. the  judjg:^ 
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ment  on  this  rale  applying  the  credits  fixed  plaintifT's  debt  to  de- 
fendant at  one  thoasand  two  hundred  and  eighty- five  dollars  and 
twenty-seven  cents,  and  decreed  the  nollity  of  the  respite  unlesa 
payment  was  made.  Oivil  Oode,  Art.  8093;  Act  134  of  1888.  It  ia 
this  jadgment  rendered  in  1894,  and  nnappealed  from,  the  defend- 
ant in  this  salt  for  damages  pleads  as  res  judicata  to  so  mach 
of  plaintiff's  demand  as  relates  to  the  alleged  sacrifice  of  his  prop- 
erty at  sheriff 's  sale. 

When  the  jadgment  in  favor  of  a  plaintiff  is  reversed  on  the  devo- 
lutive appeal  he  owes  restibntion  to  defendant  of  all  obtained  on  ex- 
ecution of  the  jadgment.  The  party  cast  on  the  devolutive  appeal 
is  placed  where  he  stood  before  he  brought  his  suit,  and  the  success- 
ful appellant  is  restored  to  the  property  wrested  from  him  under  the^ 
void  judgment.  Nor  will  the  fact  that  the  appeal  was  devolutive » 
instead  of  suspensive,  which  the  appellant  may  not  have  been  able 
to  take,  at  all  affect  his  right.  Mooney  vs.  Corcoran,  15  La.  46  v 
Graham  vs.  £gan,  15  An.  97;  Pasley  vs.  McOonnell,  38  An.  474.  It 
is  no  answer  to  plaintiff 's  demand  to  urge  that  the  property  was 
sold  under  a  JL  fa.  issued  on  the  jadgment.  It  is  true,  the  petition 
charges  the  wrongful  sequestration  as  a  cause  of  the  damage,  but  that 
cause  is  merged  in  the  reversal  of  the  iudgment  under  which  the 
execution  issaed. 

The  plaintiff  seeks  restitution  from  the  defendant  by  this  suit  for 
damages.  A  part  of  the  demand  is  for  the  loss  the  plaintiff  allegea 
he  sustained  by  the  sacrifice  of  his  property  at  the  sheriff's  sale.  The 
petition  alleges  the  value  of  the  property,  mules  and  floats,  deducta 
the  amount  of  the  sales  and  claims  the  difference  as  the  loss.  The 
plaintiff's  estimates  are  one  hundred  and  fifty  dollars  for  the  mules, 
and  fifty  dollars  for  the  fioats.  With  reference  to  this  question  of 
value  we  find  in  the  record  the  testimony  of  the  defendant  and  three 
witnesses.  The  sale  to  defendant  was  in  September,  1892 ;  the  sher- 
iff's sale  was  a  year  later,  defendant  becoming  the  purchaser.  One 
witness  who  saw  from  eight  to  twelve  of  the  whole  number  of  the 
mules,  after  defendant's  purchase,  states  he  offered  one  hundred 
dollars  apiece,  and  did  nob  think  more  could  be  obtained;  he  states 
that  two  years  before,  i.  e.,  when  Fush  bought  from  Egan,  the  value 
was  then  one  hundred  and  fifty  dollars,  but  the  witness  states  mules 
have  been  declining  ever  since.  This  witness  and  another  concur 
in  stating  plaintiff's  estimate  of  one  hundred  and  seventy  to  one 
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hundred  and  BOTenty-flve  as  extravagant.  The  defendant  as  a  wit- 
ness states  he  bid  on  the  mnles  at  the  sheriff's  sale  ^<  to  keep  up  the 
price;"  he  states  those  he  purchased  averaged  one  hundred  and 
ten  dollars  to  one  hundred  and  eleven  dollars,  and  after  pasturing) 
sold  eight  for  one  hundred  and  twelve  dollars  and  fifty  cents.  On 
this  testimony,  with  due  regard  to  that  of  defendant,  the  plaintiff's 
estimate  for  the.  mules  appears  high.  The  sheriff's  sale  realize  , 
costs  deducted,  one  thousand  five  hundred  and  eighty-two  dollars 
and  thirty- two  cents  for  the  mules.  The  plaintiff's  brief  estimates 
the  floats  that  were  seized  at  fifty  dollars;  other  witnesses  put  the 
value  much  lower;  one  states  fifty  dollars,  another  two  hundred  for 
the  whole  number.  The  plaintiff  in  giving  his  testimony  states  that 
the  wagons  were  worth  fifty  dollars  apiece,  but  his  point  of  time  is  the 
date  of  his  purchase,  September,  1892,  not  the  test  in  our  view  of  the 
value  nearly  a  year  later,  when  the  sheriff's  sale  occurred.  At  that 
sheriff's  sale  the  wagons  brought  but  one  hundred  and  twenty-six 
dollars.  The  estimate  relied  on  by  the  plaintiff  for  the  wagons  we 
do  not  think,  is  maintained  by  the  testimony.  On  a  review  of  all  the 
testimony,  we  think  one  thousand  seven  hundred  dollars  for  the 
mules  and  two  hundred  dollars  for  the  wagons  is  warranted  by  the 
testimony  to  be  allowed  the  plaintiff. 

It  is  claimed,  on  this  branch  of  the  case,  that  the  judgment  on  the 
rule  of  the  defendant  here  in  the  respite  proceedings  is  rea  judicata^ 
in  his  favor  as  to  the  value  of  the  property  sold  under  his  execution. 
That  judgment  decreed  that  defendant  here,  should  credit  his  debt 
with  the  net  proceeds  of  the  sheriff's  sale.  The  judgment  on  which 
the  execution  issued  was  then  in  full  force.  The  court  on  that  rule 
was  bound  to  give  it  effect.  But  the  judgment  was  afterward 
reversed.  The  plaintiff  now  sues,  claiming  his  property  was  sacri- 
ficed. We  think  it  clear  his  cause  of  action  was  not  all  involved  in 
the  rule  taken  before  that  cause  was  in  existence. 

Allowing  the  plaintiff  the  full  value  of  the  property  eliminates  the 
costs  of  Eagan  vs.  Fush  as  items  of  damages,  except  one  hundred 
and  fifty  dollars  clerk's  costs  which  is  conceded  in  defendant's  brief 
to  plaintiff.  Besides,  he  is  entitled  to  twenty  dollars  charge  for 
brief.  The  feed  bill  of  the  mules  at  plaintiff's  stable  during  the 
seizure,  two  hundred  and  eighty- nine  dollars,  should,  we  think,  be 
allowed.  It  is  true,  the  mules  would  have  required  feeding,  even  if 
not  seized,  but  the  seizure  deprived  plaintiff  of  their  use,  and  cast 
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that  expense  on  plaintiff.  These  items,  aggregating  four  handred 
and  flfty*nine  dollars,  mast,  in  oar  opinion,  be  allowed  the  plaintiff. 

The  judgment  of  the  lower  conrt  allowed  five  handred  dollars  as 
the  fees  of  plaintiff's  counsel  in  Egan  vs.  Fash.  It  is  well  settled 
that  if  a  seqaestration  issaes  illegally,  the  defendant  in  the  writ  can 
recover  as  damages  as  the  fee  of  counsel  only  the  amoant  propor- 
tioned to  the  service  for  dissolving  the  writ.  The  writ  in  this  case 
issuing  before  the  debt  was  due  was  dissolved  for  prematurity  of 
suit,  but  to  obtain  that  judgment  required  an  appeal  to  this  court. 
We  think  two  hundred  and  fifty  dollars  a  proper  fee  for  dissolving 
the  writ.  Penny  vs.  Taylor,  5  An.  714;  Oonrey  vs.  Elbert,  2  An.  20; 
Phelps  vs.  Goggeshall  et  als.,  13  An.  440. 

We  have  given  attention  to  the  argument  that  Egan*s  suit  was 
malicious,  for  which  punitory  damages  should  be  allowed.  When 
the  application  for  the  respite  was  made  Egan  was  Fash's  creditor, 
with  the  vendor's  privilege  on  the  mules  and  wagons.  The  privi- 
leged creditor  is  not  bound  by  the  respite  proceeding.  O.  0.  3095; 
Huppenbauer  vs.  Darlin,  24  An.  361. 

Defendant  had  no  right  to  sue  before  his  debt  was  dae.  For  this 
he  incurs  the  penalty  of  paying  costs  and  actual  damages.  Bat  in 
issuing  that  sequestration  he  acted  on  the  advice  of  counsel.  Public 
policy  forbids  that  the  suitor  shall  be  mulcted  in  damages  for 
seeking  the  courts  for  redress  of  his  supposed  wrongs,  uuless  he 
is  actuated  by  malice.  It  is  urged  by  plaintiff,  in  addition  to 
the  prematurity  of  the  suit,  that  it  bore  hard  on  him,  then 
applying  for  a  respite;  that  subsequently  the  plaintiff's  prop- 
erty, under  a  judgment  subsequently  reversed,  was  forced  to  a 
sheriff's  sale  in  the  summer  time;  that  still  later  the  defendant 
ruled  Push  to  set  aside  his  respite  for  non-payment  of  the  in- 
stalment due.  All  this  this  plaintiff  insists  showed  malice,  but  we 
think  it  exhibits  the  enforcement  of  legal  rights,  except  in  the 
institution  of  the  suit  of  a  few  days  before  the  debt  was  due,  and  to 
hold  defendant  on  that  ground  for  damages  would  be  to  punish  him  for 
acting  under  legal  advice.  Excutrix  vs.  Daboval,  13  La.  90;  Kearney 
vs.  Holmes,  6  An.  375;  Block  vs.  Creditors,  46  An.  1844. 

The  debt  due  Egan  by  Fash  was  two  thousand  six  hundred  and 
sixty -six  dollars  and  sixty -seven  cents  with  eight  per  cent  interest 
from  1st  September,  1892,  and  shoald  be  credited  with  one  thousand 
nine  hundred  dollars,  value  of  the  property  sold  under  execution. 
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On  tfae  other  hand,  Fash  is  entitled  to  claim  of  Egan  seyen  hundred 
and  nine  dollars. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  it  is  further  ordered, 
adjudged  and  decreed  that  plaintiff  do  have  and  recover  from  de- 
fendant seven  hundred  and  nine  dollars  with  legal  interest  from  Au- 
gust 14,  1898,  and  that  defendant  on  his  reconventional  demand  re- 
cover from  plaintiff  two  thousand  six  hundred  and  sixty -six  dollars 
and  sixty-seven  cents  with  eight  per  cent  interest  from  1st  Septem- 
ber, 1892,  subject  to  a  credit  of  nineteen  hundred  dollars  ($1900)  of 
date  August,  1898,  and  that  defendant  pay  costs. 

Ok  Applioation  fob  Rbheabing. 

The  defendant  urges  the  defence  of  rea  judicata  should  be  main- 
tained. The  defence  is  founded  on  the  judgment  on  a  rule  taken 
by  Egan,  the  defendant  here,  in  his  suit  against  Fash  to  cancel 
the  respite  Fush  had  obtained.  Egan  proceeded  as  a  creditor  of 
Fash  and  the  court  decided  the  debt  should  be  credited  with  the 
amount  derived  by  Egan  from  the  sheriff's  sale  under  his  judgment 
afterward  reversed  on  devolutive  appeal.  The  proposition  is  that 
the  judgment  on  this  rule  to  cancel  the  respite  is  a  bar  to  Fush's 
salt  now  before  us  for  damages  caused  by  the  illegal  sale  of  his 
property  under  Egan's  judgment,  afterward  reversed.  It  is  brought 
to  our  notice  that  when  the  rule  was  taken  Egan's  judgment  had 
been  reversed.  We  assumed  in  our  previous  opinion  the  judgment 
was  then  in  force.  But  the  substantial  question  is,  whether  the 
judgment  on  that  rule,  making  it  absolute,  i.  e.,  that  Fush  should 
pay  the  debt,  or  that  his  respite  be  canceled,  and  that  the  debt 
should  be  credited  with  the  amount  made  on  Egan's  execu- 
tion, is  any  bar  to  the  demand  here  that  Egan  should  pay  damages 
for  illegally  causing  Fush's  property  to  be  sold. 

The  cause  of  action  here  is,  that  the  defendant,  under  the  judg- 
ment decreed  void,  sacrificed  the  plaintiff's  property  at  the  sheriff's 
sale,  made  in  the  summer,  unpropitious,  it  is  alleged,  for  selling 
the  property.  The  liability  for  selling  a  man's  property  under  a 
Judgment  afterward  reversed  is  to  restore  the  property  or  pay  its 
value.  The  plaintiff  seeks  restitution  for  that  illegal  sale  by  this 
suit  for  damages.  His  cause  of  action  arises  out  of  the  reversal 
of  the  judgment  under  which  his  property  was  taken.  The 
5 
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cause  of  action  here  asserted  by  Fash,  subsisted  when  Egan  took 
his  rale,  bat  no  suit  for  damages  was  then  brought  or  urged  on 
the  rule.  The  court,  on  the  rule,  naturally  directed  Egan's  debt  to 
be  credited  with  the  amounts  made  on  his  execution.  It  is  urged 
that  Fush  claimed  the  credits.  He  might,  it  seems  to  us,  do  that 
without  prejudice  to  his  present  suit  for  damages.  The  credits  ex- 
hibited by  the  executions  issued  in  the  suit  in  which  the  rule  was 
taken  were  necessary  incidents  in  making  absolute  Egan's  rule.  He 
was  the  creditor  of  Fash  holding  a  debt  redaced  by  the  credits  made 
on  his  void  writ.  The  allowance  of  those  credits  to  which,  in  any 
event,  Fush  was  entitled,  left  Fush  at  librrty,  we  think,  to  bring  suit 
for  damages  for  the  illegal  seizure  and  sale,  one  element  of  which 
was  the  loss  caused  by  the  sacrifice  of  his  property.  Egan's  cause 
of  action  was  as  a  creditor  of  Fush  seeking  to  set  aside  his  respite. 
Fush's  totally  different  action  here  is  for  damages  caused  by  the  en- 
forcement by  Egan  of  the  judgment  reversed  on  appeal.  Res 
judicata  is  not  to  be  extended  to  issues  not  involved  in  the  litigation 
on  which  the  defence  is  founded. 

The  defendant  complains  of  our  allowance  of  interest  to  plaintiff 
from  the  date  of  the  sheriff's  sale.  In  the  restitution  to  defendant 
of  his  property  sold  under  an  illegal  execution  he  is  placed  as  to  the 
property  in  the  position  he  stood  before  the  sale.  There  is,  therefore, 
reason  to  given  interest  on  the  money  when  the  property  itself  is 
not  restored.  But  the  defendant  in  this  case  urged  his  debt  as  a  de- 
fence, and  from  both  parties  comes  the  suggestion  of  an  adjustment 
of  the  accounts ;  defendant's  debt  on  his  part  and  plaintiff's  demand 
for  damages.  The  debt  of  defendant  is  by  operation  of  law  re- 
duced by  the  credits  on  the  execution.  In  so  far  as  these  credits  are 
concerned  the  suit  of  plaintiff  is  not  one  for  damages.  These  credits 
as  of  date  August  4  and  October  9,  1898,  carry  the  same  interest  as 
the  debt  which  they  reduce.  They  amount  to  one  thousand  six  hun» 
dred  and  seventy-seven  dollars  and  sixty-seven  cents  and  are 
included  in  the  amount  two  thousand  six  hundred  and  nine  dollars 
for  which  the  plaintiff  had  judgment.  The  residue  ot  that  amount  is 
made  up  of  the  damages  awarded  plaintiff.  Our  judgment  gave  de- 
fendant interest  on  the  whole  amount,  two  thousand  six  hundred  and 
nine  dollars.  We  think  defendant's  contention  that  interest  on 
damages  are  not  allowable  is  well  founded  and  to  that  reduction  he 
is  entitled.  0.  P.,  Art.  553;  Qreen  vs.  Qarcia,  8  An.  702;  Bonner  vs. 
Oopley,  15  An.  504. 
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There  being  no  res  judioata^  we  held  the  plaintiff  entitled  to  recover 
the  fnll  value  of  his  property  sold  under  the  execution.  The  amount 
we  fixed  on  the  testimony  discussed  in  the  brief.  In  plaintiff's 
application  for  the  rehearing  he  brings  to  our  notice  that  the  mules 
brought  at  the  sheriff's  sale  one  thousand  nine  hundred  and  thirty- 
five  dollars  and  fifty  cents,  an  excess  of  two  hundred  and  thirty - 
five  dollars  and  fifty  cents  over  the  amount  awarded.  To  that  excess 
he  is  entitled,  and  his  judgment  is  to  be  increased  accordingly.  In 
respect  to  the  other  items  of  damage  we  think  the  amount  allowed  is 
sufficient. 

As  the  judgment  we  now  render  reduces  the  amount  plaintiff 
would  have  to  pay  under  the  judgment  of  the  lower  court,  defend- 
ant is  to  pay  costs.     0.  P.,  Art.  908. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  that  our  former  judg- 
ment be  set  aside ;  and  it  is  now  ordered,  adjudged  and  decreed  that 
the  plaintiff  do  have  and  recover  from  defendant  two  thousand  eight 
hundred  and  f6rty-four  dollars  (|2844)  with  eight  per  cent,  interest 
no  one  thousand  five  hundred  dollars  and  eighty-two  dollars 
from  August  4,  1898,  and  on  ninety -five  dollars  from  October 
4,  1893;  that  defendant  do  have  and  recover  from  plaintiff  two 
thousand  six  hundred  and  sixty -seven  dollars  and  sixty -seven 
cents,  with  eight  per  cent,  interest  from  September  1,  1892,  and 
that  defendant  pay  costs. 


No.  12,041. 

State  hx   bbl.  Numa  Dudoubsat    vs.    Rbmy  Klock,   CriminaI/ 

Shbriff. 

If  a  jndgment  Is  Toid  it  may  be  assailed  collaterally.    But  If  the  error  is  not  of  saoh 

a  character  as  to  render  it  absolutely  void,  the  defendant  can  not  be  relieyed 

on  the  writ  of  habeeu  eorput. 
The  prevailing  rule  is  that  a  whole  sentence  is  not  Illegal  and  void  because  of  an 

excess. 
Wbere  the  period  of  Imprisonment  is  a  separate  portion  of  a  sentence  complete  In 

itself,  the  defendant  is  not  entitled  to  discharge  on  hdbetu  corpus. 
The  punishment  was  less  than  the  minimvm  set  down  In  the  statute^  and  gave  to 

the  relator  no  right  to  his  release  on  this  writ. 
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The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  court  in  the  case  of  the  State  of  Louisiana  ts. 
Numa  Dudoussat  entered  judgment,  upon  the  verdict,  condemning 
him  to  imprisonment  in  the  State  penitentiary,  at  hard  labor,  for 
three  years.  On  appeal  to  this  court  the  sentence  and  judgment 
were  affirmed. 

Under  the  statute,  the  penalty  is  imprisonment  at  hard  labor  dur- 
ing a  period  of  not  less  than  one  year,  and  not  more  than  five  years; 
and  a  flue  of  not  less  than  fifty  dollars,  and  not  more  than  five 
thousand  dollars. 

The  complaint  of  the  relator  is  that  the  error  of  the  trial  judge,  in 
not  having  imposed  a  fine  as  part  of  the  sentence,  vitiates  the  pro- 
ceedings of  both  the  trial  and  appellate  courts,  and  makes  them  void 
ab  initio. 

He  prays  for  the  writ  of  habeas  corpus;  that  nullity  be  pronounced 
and  that  he  be  released  from  custody. 

Three  propositions  suggest  themselves  for  the  purpose  of  the  dis- 
cussion as  covering  the  principles  which  concern  us  here. 

1.  That  the  whole  sentence  is  not  void,  because  of  an  excess ;  that 
it  is  invalid  only  as  to  the  excess. 

2.  That,  if  the  sentence  is  below  the  minimum,  it  is  not  a  good 
ground,  in  se  for  releasing  the  prisoner  on  a  habeas  corpus. 

8.  That,  if  the  period  of  imprisonment  is  a  separate  portion  of  the 
sentence,  complete  in  itself  and  valid,  the  prisoner  is  not  entitled  to 
discharge  on  habeas  corpus. 

The  first  proposition  is  supported  by  the  decision  in  the  United 
States  vs.  Pridgeon,  145  U.  S.  48-63. 
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In  the  cited  case  the  defendant  applied  to  be  discharged  from  cus- 
tody because  the  sentence  imposed  was  beyond  the  power  and  juris - 
diction  of  the  court,  and  therefore  void.  The  imposition  of  the  sen- 
tence was  in  excess  of  what  the  law  permits,  and  none  the  less  the 
court  held  that  the  sentence  was  legal  so  far  as  the  power  of  the 
court  extended,  and  was  only  illegal  as  to  the  excess. 

The  decision  receiyed  the  unauimous  approval  of  all  the  mem- 
bers of  that  exalted  tribunal,  citing  approvingly  a  number  of  its 
own  decisions  as  well  as  decisions  of  appellate  courts  of  a  num. 
berof  States. 

In  another  case.  In  re  Swan,  150  U.  S.  687,  653,  that  court  held, 
even  if  the  court  had  exceeded  its  authority,  yet  the  prisoner  conld 
not  be  discharged  on  habeas  oorpue  until  he  had  served  the  sentence 
it  was  within  the  power  of  the  court  to  impose. 

The  relator  relies  upon  Ex  parte  Lange,  18  Wallace,  U.  S.  168,  to 
which  our  attention  was  directed. 

In  that  case  it  is  announced  that  ''the  error  of  the  court  in  impos- 
ing the  two  punishments  mentioned  in  the  statutes  when  it  had  only 
the  alternative  of  one  of  them,  did  not  make  the  judgment  wholly 
void." 

The  punishment  under  the  statute  was  imprisonment  for  not  more 
than  one  year  or  a  fine  of  not  less  ''than  ten  dollars,  nor  more  than 
tiro  hundred  dollars."  The  judge  sentenced  Lange,  under  the  con- 
viction, to  one  year's  imprisonment  and  to  pay  two  hundred  dollars 
fine.  The  defendant  paid  the  fine  and  filed  a  petition  praying  for  a 
writ  of  Jiabetu  corpus.  The  judgment  of  the  court  had  been  ren- 
dered and  carried  into  execution,  yet  an  attempt  was  made  (by  the 
court  on  Jiabetu  corpus)  to  vacate  Ihe  judgment  and  render  another 
for  one  year's  imprisonment,  in  compliance  with  the  terms  of  the 
statute.  The  defendant  had  been  punished.  The  Supreme  Court 
applied  the  principle  of  the  law,  on  the  application  for  fiabeas  oor- 
JMM,  that  no  one  can  be  twice  punished  for  the  same  crime  at  the  same 
time;  and  announced  in  substance  that  a  defendant  is  not  entitled  to 
a  discharge  where  a  portion  of  the  sentence  is  legal,  but  that  the  court 
can  not,  even  during  the  term,  amend  a  sentence  which  has  been 
executed  in  part,  without  invading  the  right  of  an  accused  not  to  be 
tAice  vexed  or  punished  for  the  same  offence. 

There  is  considerable  distinction  between  a  void  judgment  appar- 
ent on  an  application  for  a  writ  of  JuLbecu  corpus  and  thobe  judg- 
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ments  which  are  voidable  in  a  direct  proceedins:  instituted  for  the 
purpose  of  vacating  them,  setting  them  aside  or  reversing  them. 
A  void  jndgment  is  as  nothing. 

Upon  this  subject  Mr.  Justice  Miller,  speaking  for  the  court,  said : 
''  An  imprisonment  under  a  judgment  can  not  be  unlawful,  unless 
the  judgment  is  an  absolute  nullity ;  and  it  is  not  a  nullity  if  the 
court  has  general  jurisdiction  of  the  subject,  although  it  should  be 
erroneous."     In  re  Coy,  127  U.  S.  731,  767. 

Here  the  court  had  general  jurisdiction  of  the  subject. 

In  re  Graham,  138  U.  S.  461,  463,  Justice  Field  said,  in  regard  to  a 
similar  question  (the  defendant  was  condemned  to  serve  in  excess  of 
the  time  presented) ;  that  the  prisoner  should  not  have  been  sen- 
tenced, as  he  was,  for  a  time  exceeding  ten  years.  ''  When  the  ten 
'  years  have  expired  it  is  probable  the  court  will  order  the  prisoner's 
discharge,  but  until  then  he  has  no  right  to  ask  the  annulment  of  the 
entire  judgment." 

In  Ez  parte  Hagan,  26  Ohio,  426,  432,  the  Supreme  Ootirt  of  that 
State  held:  *'  The  punishment  inflicted  by  the  sentence  in  excess  of 
that  prescribed  by  the  law  in  force  was  erroneous  and  voidable,  but 
not  absolutely  void.  The  excess  can  be  held  void  and  disregarded." 
People  ex  rel.  Trainer  vs.  Baker,  16  N.  Y.  Court  of  Appeals. 

In  California  a  defendant  had  been  sentenced  to  serve  three  years. 
The  law's  limit  was  six  months.  He  was  discharged  at  the  end  of 
the  six  months  on  an  application  for  habeas  corpus.  Ex  parte  Bulger, 
60  California,  438. 

In  Texas  it  was  decided :  A  prisoner  held  in  custody  imder  judicial 
proceedings  not  void  can  not  obtain  relief  by  hdbecLS  oorptis,  Texas 
Court  of  Appeals,  Ex  parte  Boland,  11  Tex.  169. 

Our  immediate  predecessors  in  State  vs.  Salone  Branch,  34  An. 
942,  held,  on  appeal,  that  the  whole  sentence  is  not  illegal  and  void 
because  of  the  excess,  and  amended  the  judgment  by  decreeing  it 
invalid  only  as  to  the  excess,  and  the  remaining  sentence  was  de- 
creed valid. 

The  authorities  to  which  we  have  referred  heretofore  relate  to 
penalties  above  the  maximum ;  the  error  in  those  cases^  if  not  cor- 
rected, would  be  prejudicial. 

Here  the  question  relates  to  a  sentence  below  the  minimum,  and 
the  error,  if  not  corrected,   would  not  be  prejudicial;  it  is  .an. error 
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really  in  defendant's  favor,  and  is  not  to  be  viewed  in  the  same  light 
as  the  former. 

In  Barada  &  Barada  vs.  The  State,  13  Missouri,  04-96,  not  on  ap- 
plication for  habeas  corpus^  but  on  vjrU  of  erroTy  the  court  did  not 
annnl  the  sentence,  imposing  a  fine  less  than  the  minimum  limit,  on 
the  ground  that  it  was  not  an  injury  to  the  defendants  or  to  their 
prejudice. 

In  Tennessee,  again,  on  appeal  in  error,  the  court  held,  that 
a  party  can  not  assign  for  error  that  which  is  for  his  own  advantage ; 
applies  as  well  to  criminal  as  to  civil  proceedings.  The  complaint 
was  that  the  term  of  confinement  was  less  than  the  minimum  of  the 
statute,  that  instead  of  two  years  it  should  have  been  three  years. 

The  error,  it  was  held,  was  only  formal.  Wattingham  vs.  The 
State,  5  Sneed's,  p.  64,  68. 

It  will  be  observed  that  in  these  last  cases  having  bearing  here, 
the  question  came  up  on  torit  of  errors  We  express  no  opinion,  as 
there  is  no  necessity,  in  regard  to  the  correctness  or  incorrectness 
of  thus  holding  at  such  a  period  of  the  case.  We  only  cite  them  as 
authority  in  support  of  the  position  that  a  party  on  application  for 
hcibeas  corpus  has  nothing  to  complain  of,  upon  the  ground  of 
deficiency  in  the  punishment  imposed. 

This  court  sustained  that  view  in  State  vs.  Evans,  28  An.  626,  and 
held  that  a  judgment  will  not  be  reversed  on  appeal,  though  the 
judge  a  quo  assessed  a  smaller  fine  on  the  accused  than  he  was 
authorized. 

The  interpretation  was  in  favor  with  Mr.  Bishop,  as  we  read 
his  work  on  Oriminal  Law.     Vol.  I,  p.  981. 

Mr.  Ohurch,  on  habeas  corpus,  says:  ''  Where  the  sentence  can  be 
so  divided,  the  invalid  part  may  be  discharged,  and  the  prisoner 
ought  not  to  be  discharged  in  habeas  corpus,  until  he  has  served  out 
the  valid  portion  of  the  sentence."     Par.  868. 

The  right  on  appeal  is  not  limited  as  it  is  on  an  application  for  a 
writ  of  habeas  corpus;  the  same  court,  without  inconsistency,  may. 
on  appeal,  remand  a  case  on  the  ground  here  for  further  proceeding, 
and  might  decline  to  release  a  prisoner  ou  application  for  a  writ  of 
haJ}eas  corpus. 

Of  the  many  cases  we  have  examined  we  have  not,  as  we  read 

.  them,  found  an  authority  sustaining  the  application  here  made.     In 

ease  of  a  vyrit  of  error  to  the  District  Court  of  the  United  States  the 
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Oircoit  Court  held  that  any  Yariation,  either  in  character  or  extent 
of  the  punishment,  avoids  the  judgment.  United  States  ys.  Wilson^ 
28  P.  R.  766,  768. 

In  habeas  corpus  proceedings  distinction  is  observed.  We  quote 
from  the  first  decision  before  cited — i.  6.,  the  Pridgeon  case. 

'*  In  other  words  the  sound  rule  is  that  a  sentence  is  legal  so  far 
as  it  is  within  the  provisions  of  law  and  the  jurisdiction  of  the  court 
over  the  person  and  the  offence,  and  only  void  as  to  the  excess^  when 
such  excess  is  separable  and  may  be  dealt  toith  without  disturbing  the 
valid  portion  of  the  sentence. 

<*  Many  well-considered  authorities,  in  England  as  well  as  in  thia 
country,  hold  that  where  there  is  jurisdiction  of  the  person  and  of 
tJie  offence  the  excess  in  the  sentence  of  the  court  beyond  the  pro- 
visions of  law  is  only  voidable  in  proceeding  upon  writ  of  error.  "^ 
(The  italics  are  ours.) 

The  court  in  that  case  cites,  in  support  of  the  principle  announced : 
Ex  parte  Lange,  18  Wallace,  168;  Senrott's  Case,  146  Mass.  489,  498; 
People  vs.  Kelly,  97  N.  Y.  212;  People  vs.  Lisoomp,  60  N.  Y.  559; 
People  vs.  Jacobs,  66  N.  Y.  S.;  Ex  parte  Shaw,  7  Ohio  St.  81;  Ex^ 
parte  Van  Hagan,  26  Ohio  St.  426;  In  re  Graham,  74  Wisconsin,  450; 
Eisner  vs.  Shrigley,  80  Iowa,  80;  Ex  parte  Mex,  44  California,  579. 

It  was  argued  at  the  bar  that  under  the  article  of  the  Code 
of  Practice  relating  to  that  writ  it  is  a  question  of  want  of  power. 
But  may  it  not  be  suggested  that  the  power  exists  to  the  extent  that 
the  court  had  jurisdiction  to  render  the  particular  judgment.  There 
is  no  excess  in  so  far  as  relates  to  the  particular  punishment;  it  is  a 
question  of  irregularity  in  not  having  imposed  a  fine. 

In  two  cases  of  this  court,  cited  supra^  the  error  did  not  vitiate  the 
proceedings.  Without  overruling  these  decisions  and  disregarding 
the  rule  established  by  a  long  chain  of  authorities  we  can  not  release- 
the  relator  on  this  writ. 

It  is  therefore  ordered  and  adjudged  that  the  present  applicatioa 
be  denied  and  the  proceedings  for  habeas  corpus  dismissed. 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  78 

state  Y8.  Desforges,  Haley  and  Gaulfleld. 

No.  11,890. 

Thb  Statb  of  Louisiana  vs.  L.  O.  Dbsforgbs,  Thomas  Haley  akd 
Pbtbr  B.  Oaulfibld. 

In  this  State  It  is  an  Indictable  act  to  propose  to  reoelre  a  bribe  by  any  parochial 
or  manfclpal  officer. 

Letters  from  an  officer  to  his  employer  commaolcatlog  facts  bearing  upon  the 
Issue  before  the  court,  relating  to  the  employer's  Interest,  being  an  Incident  of 
the  business  and  contemporaneous,  are  admissible  as  part  of  the  rta  ge$ta. 

A  contradicted  witness  may  be  corroborated  (as  to  some  matter  material  to  the 
issue) ;  although  the  one  against  whom  he  testified  declared  that  in  Introduc- 
ing contradicting  evidence  it  was  not  the  intention  to  Impute  fraud,  fabrica- 
tion, or  in  any  manner  to  impeach  him,  the  fact  was  that  the  repeated 
contradictions  were  of  an  impeaching  character. 

One  "  has  the  unquestioned  right  to  Introduce  evidence  in  corroboration  of  a  wit- 
ness who  has  been  Impeached  or  eantradicitd," 

APPEAL  from  the  Criminal    District    Oourii    for    the    Parish    of 
Orleans.    Ifoiae,  /. 


M.  J.  Chmninghamj  Attorney  General,  Charles  A.  Butler,  District 
Attorney,  John  J.  Finney,  Assistant  District  Attorney  (Lionel  AdatM, 
of  Oonnsel),  for  Plaintiff,  Appellee. 


Evans  dt  Dunn,  James  C.  Walker  and  A,  D,  Henriques  for  Haley 
and  Oaalfleld,  Defendants,  Appellants. 


Argned  and  submitted  December  7,  1896. 
Opinion  handed  down  December  16,  1896. 
Behearing  refused  January  20, 1896. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  defendants  were  indicted  for  proposing,  as 
coixncUmen,  to  receive  a  bribe.  Thomas  Haley  and  Peter  B.  OauU 
field  were  tried  and  convicted. 

Daring  the  trial  the  court  allowed  the  State  to  introduce  in  evi- 
dence two  letters,  also  permitted  the  State  to  introduce  witnesses  to 
prove  the  general  reputation  of  a  witness  for  truth  and  veracity. 

The  witness,  whose  letters  were  introduced,  was  an  officer  of  the 
Louisville  &  Nashville  Bailroad  Company,  who  had  sought  by  these 
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letters  pending  negotiations  to  inform  his  employer  of  the  conditions 
ander  which  a  grant  or  switch  track  priTileges  on  the  levee  could  be 
obtained  by  his  company  from  the  Council. 

From  one  of  the  letters  we  extract : 

<<The  factions  have  made  a  kind  of  combine  on  our  business  and 
demand  seven  thousand  five  hundred  dollars  for  the  passage  of  the 
ordinance.  I  have  told  the  members  that  I  could  not  make  any  deal 
with  them  contrary  to  law  and  good  morals,  whereupon  they  tell  me 
that  they  will  withhold  my  ordinance  until  I  think  of  it." 

The  objection  inter  alia  was  that  the  witness'  narrative  or  descrip- 
tion of  what  had  taken  place  between  himself  and  factions  or  parties 
not  named  and  in  no  manner  connecting  either  of  the  witnesses  was 
not  admissible. 

The  defendants  made  a  motion  to  quash  the  indictment  and  after 
conviction  another  in  arrest  of  judgment  on  the  ground  that  Act  59 
of  1878,  in  so  far  as  it  relates  to  the  crime  of  bribery,  was  repealed 
by  Act  78  of  1890. 

First  in  order  is  the  bill  of  exceptions  to  the  overruling  of  these 
two  motions. 

The  act  invoked  by  the  defendant  as  covering  the  whole  subject 
and  repealing  prior  laws  is  entitled  an  act  *'  to  define  the  crime  of 
bribery  and  provide  penalties  therefor." 

The  contention  is  that  the  word  ^'  define  "  as  used  in  the  title 
means  to  set  bounds  to  and  mark  the  limit  of  bribery  in  this  State ; 
that  proposing  to  receive  a  bribe  falls  within  the  common  law  defini- 
tion of  bribery ;  that  thus  limited  by  the  title  it  can  not  be  supposed 
that  the  Legislature  in  enacting  Act  78  of  1890  intended  to  leave  un- 
repealed any  part  of  the  prior  enactment  embracing  the  same  sub- 
ject matter. 

In  support  of  this  proposition  the  case  of  James  Walsh  vs.  The 
People,  66  Illinois,  58-62,  is  cited.  The  defendant,  an  alderman  of 
the  city  of  Chicago,  was  indicted  for  a  proposal  made  by  himself  to 
receive  a  bribe.  The  ground  was  in  defence  that  the  statute  had  not 
created  the  offence,  and  that  the  act  charged  did  not  fall  within  any 
of  the  common  law  definitions  of  bribery. 

The  court  decided  that  the  act  of  proposing  to  receive  a  bribe  is 
within  the  common  law  definition  of  bribery  and  announced  as  rea- 
son for  the  conclusion  that  the  mere  offer  to  bribe,  though  it  may  be 
rejected,  is  an  offence,  and  the  party  who  makes  the  offer  is  answer- 
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able  to  indictment  and  punishment;  that  the  distinction  between  an 
offer  to  bribe  any  one  and  a  proposal  to  receive  a  bribe  is  exceed- 
ingly nice;  the  difference  wholly  ideal;  that  in  holding  that  the  act 
charged  was  indictable  the  court  was  not  drifting  into  judicial  legis- 
lation, but  merely  applying  old  and  well  settled  principles  to  a  new 
state  of  facts  and  held  as  we  have  already  stated. 

If  we  should  follow  the  construction  announced  in  that  decision, 
the  Act  78  of  1890  denouncing  bribery  would  include  the  offer  to  ac- 
cept a  bribe,  and  a  prosecution  for  offering  to  receive  a  bribe,  based 
on  the  last  act,  would  be  valid  without  reference  to  the  prior  statute. 

But  it  is  argued  on  the  part  of  the  defendants  that  the  words  <<  or 
parochial  and  municipal  officers  who  shall  propose  to  receive  a 
bribe,"  contained  in  Sec.  8  of  Act  59  of  1876,  having  been  omitted 
the  only  inference  to  be  drawn  from  such  a  course  of  legislation  is 
that  a  change  in  the  law  was  intended  to  be  made. 

We  do  not  think  that  this  would  unavoidably  follow ;  particularly 
if  '*  bribery"  can  be  extended  to  include  the  offer  to  receive  a  bribe. 
In  that  case  there  would  be  no  omission;  if  the  word  used  covered 
both  offences  the  same  end  would  be  accomplished  by  the  word 
*' bribery;  "  if  it  be  as  announced  in  the  decision  just  cited,  a  dif- 
ferent expression  for  the  one  idea  of  '*  bribery." 

Be  this  as  it  may,  our  reading  has  not  resulted  in  our  finding  that 
the  offer  to  receive  a  bribe  is  an  offence  at  common  law. 

Sir  William  Blackstone,  in  his  Oommentaries  on  the  Laws  of 
England,  referring  to  bribery  as  an  offence  against  public  jus- 
tice, adverts  to  the  important  part  which  presents  play  in  the 
social  life  of  the  East;  where  it  is  the  custom  never  to  petition 
any  superior  for  justice,  not  excepting  their  kings,  without  a  pres- 
ent. This,  he  adds,  is  calculated  for  the  genius  of  despotic  coun- 
tries where  the  true  principles  of  government  are  never  understood, 
and  it  is  imagined  that  there  is  no  obligation  from  the  superior  to  the 
inferior;  no  relative  duty  from  the  government  to  the  governed. 
His  transition  from  the  custom  in  the  East  of  offering  presents  to 
the  Roman  law  in  regard  to  bribery  is  somewhat  sudden,  followed 
by  an  allusion  to  Plato,  who  <^  more  wisely  in  his  ideal  republic  or- 
ders  those  who  take  presents  for  doing  their  duty  to  be  punished  in 
the  severest  manner,"  and  closes  his  comments  upon  this  subject 
with  reference  to  England,  where  the  **  offence  of  taking  bribes  is 
punished  in  inferior  officers  with  fine  and  imprisonm  nt,  and  in 
those  who  offer  a  bribe,  though  not  taken,  the  same.' 


76  SUPREME  COURT  OF  LOUISIANA, 

state  Y8.  Desforges,  Haley  and  Caulfield. 

In  all  his  comments  in  regard  to  that  vice  as  prevailing  in  ancient 
or  modem  times,  no  mention  is  made  of  snch  an  offence  as  the  offer- 
ing to  receive  a  bribe,  though  mnch  is  written  about  bribery  and  the 
offer  to  bribe. 

By  an  examination  as  thorough  as  we  could  make,  we  have  not,  in 
any  English  commentator's  work  upon  that  subject,  found  any 
reference  to  the  one  who  merely  proposed  to  receive  the  bribe  as 
an  offender  of  the  common  law. 

The  act  of  actually  *  receiving  was  necessary  to  constitute  the 
offence.  While  it  is  clearly  announced  as  law,  that  it  is  as  much  a 
crime  to  offer  a  bribe  as  to  take  one,  it  never  extends  to  the  offer  to 
accept  a  bribe ;  never  by  inference,  as  was  inferred  in  the  Illinois 
case  9v.igTa. 

In  Louisiana,  prior  to  the  statute  of  1878,  the  act  of  offering  to  re- 
ceive a  bribe  was  never,  in  terms,  denounced. 

Section  61  of  Act  180  of  1896  denounced  bribes  or  reward  to  in- 
fluence behavior  in  office.  The  last  act  preceding  the  statute  of  1878 
is  equally  as  limited  in  its  terms — i.  e.,  Act  of  1878,  No.  40.  The  act 
of  1878  denounced  as  a  separate  and  distinct  offence  '*  parochial  or 
municipal  officers  who  shall  propose  to  receive  a  bribe. 

The  act  of  1890  is  silent  in  regard  to  this  offence.  Whatever  con- 
struction is  placed  upon  this  omission  in  the  last  act,  the  offence  in 
our  view  is  denounced. 

The  two  enactments  do  not  embrace  the  same  subject,  nor  does 
the  limit  which  the  words  ''  to  define"  place  upon  the  object  of  the 
last  enactment  operate  by  implication  as  a  repeal  of  another  and 
substantive  offence  created  by  the  prior  act.  Moreover,  the  last  act 
is  not  an  amendment  or  re-enactment  of  the  prior  law;  therefore 
the  principle  of  interpretation,  that  the  parts  of  the  former  law  left 
out  are  repealed,  does  not  apply.  .The  repeal  can  not  be  inferred 
when,  as  in  this  case,  the  two  statutes,  except  as  relates  to  bribery^ 
can  be  harmonized. 

The  prior  law,  it  must  be  held,  in  so  far  as  relates  to  bribery  itself, 
is  repealed ;  but  it  is  not  repealed  in  so  far  as  relates  to  the  offer  to 
receive  a  bribe. 

''  One  statute  is  not  repugnant  to  another  nnlebs  they  relate  ta 
the  same  subject  and  are  enacted  for  the  same  purpose.  When 
there  is  a  difference  in  the  whole  purview  of  two  statutes  apparently 
relating  to  the  same  subject,  the  former  is  not  repealed."  Suther- 
land, Sec.  138. 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  77 

State  ra.  Desforgea,  Haley  and  Oaalfleld. 

The  next  objection  was  raised  to  the  admissibility  of  two  letters; 
admitted  by  the  court  as  part  of  the  rea  gevtm;  written  by  the  principal 
witness  for  the  prosecution  to  his  employer;  they  commnnicated  to 
the  latter,  proposals  and  the  circumstances  under  which  they  were 
made;  the  negotiations  related  to  a  resolution  in  the  company's  in- 
terests before  the  Oity  Council  and  the  communications  bear  dates 
contemporaneous  with  the  offences  charged.  The  trial  judge,  in 
support  of  his  ruling,  stated :  '*  This  evidence  was  part  of  the  rea  gea^ 
tw.  Mr.  Marshall  was  merely  an  employee  of  the  Louisville  &  Nash- 
ville Railroad  Company,  and  had  necessarily  to  communicate  the 
propositions  to  receive  a  bribe.  It  was  the  company,  and  not 
he,  that  had  to  pay  the  bribe  if  the  proposal  was  assented  to; 
hence  it  was  really  made  to  the  company  through  him.  The  defend' 
anta  were  fully  atoare  of  this  fact.  Marshall  told  the  three  accused 
that  he  *  had  no  authority. to  spend  any  money  for  the  company'  (see 
his  testimony,  Question  and  Answer  No.  83) ;  on  another  occasion 
he  informed  Oaulfield  that  he  was  still  undecided  as  to  what  the 
company  would  do  about  the  bribe"  (Marshall's  testimony.  Answer 
No.  62).  The  **  defendants,  therefore,  knew  at  the  time  that  their 
propositions  were  conveyed  to  the  headquarters  of  the  coropora- 
tlon."  ^ 

The  communications  were  the  accompaniment  of  the  act;  ''were 
so  connected  with  it  as  to  illustrate  its  character."  1  Greenl.  on 
Bv.,  Sec.  t08;  Wharton  Or.  £v..  Sec.  268. 

Another  objection,  based  upon  grounds  stated  in  a  separate  bill  of 
exceptions,  was  to  the  admissibility  of  the  testimony  of  witnesses  in 
support  of  the  testimony  of  the  State's  principal  witness.  The 
grounds  were  that  the  defence  had  not  imputed  fraud  or  fabrication 
to  the  witness,  Charles  Marshall;  that  on  the  contrary  the  conten- 
tion was  that  he  was  mistaken  and  had  mistaken  these  defendants 
in  the  conversations  that  he  had  with  others  with  whomhe  had  con- 
versations. 

Such  were  the  statements  to  the  court  by  counsel  for  defendants. 
None  the  less  the  testimony  of  ,the  witnesses  for  the  defendants 
sought  to  impeach  the  testimony  of  this  witness — ^it  could  have  no 
other  effect;  there  was  an  irreconcilable  conflict  in  the  relation  of 
facts  between  this  witness  and  those  for  the  defendants.  There 
was  direct,  open  contradiction  in  several  important  particulars. 
Mr.    Rapalge    (Sec.  217)   says:  /'A    party    has  the  unquestioned 
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right  to  introdace  evidence  in  corroboration  of  a  witness  who  has 
been  impeached  or  contradicted.  And  no  exception  lies  to  ''the  ad- 
mission of  snch  evidence."  A  contradicted  witness,  in  regard  to 
facts  material  to  the  issue,  may  be  corroborated. 

After  a  carefol  examination  of  the  law  of  the  case  we  have  not 
found  any  reversible  error. 

It  is  therefore  adjudged  and  decreed  that  the  Judgment  be  af- 
firmed. 

On  Application  fob  Rbhbaring. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendants  claim  a  rehearing  upon  one  ground 
only,  to -wit: 

"The  petition  of  Thomas  Haley  and  Peter  B.  Oaulfield,. defend- 
ants in  this  cause,  with  respect,  ask  the  court  for  a  rehearing  on  the 
ground  that  they  are  advised  the  court  erred  in  holding  that  where 
there  is  a  direct  contradiction  in  regard  to  facts  material  to  the 
issue,  between  a  witness  for  the  prosecution  and  witnesses  for  the 
defendants,  the  State  may  call  witnesses  to  prove  the  general  repu- 
tation for  truth  and  veracity  of  its  witness."  * 

And  counsel  claim  that  our  opinion,  in  this  respect,  is  at  variance 
with  the  principles  of  the  common  law;  and  that  our  statute  pro- 
vides, amongst  other  things,  that  ''  the  rules  of  evidence  *  *  * 
shall  be  according  to  the  common  law."     R.  S.,  Sec.  d70. 

More  generally  speaking,  counsel's  proposition  is  that,  ''  a  direct 
contradiction"  between  two  witnesses,  *'  in  regard  to  facts  material 
to  the  issue — said  witnesses  having  testified  for  differe*:kt  sides  of  the 
controversy — does  not  authorize  the  introduction  of  testimony  to 
sustain  either  by  proof  or  character;  and  couLbel  complains  that, 
over  timely  objection,  the  prosecution  was  allowed  to  call  and 
examine  eleven  witnesses,  ''  not  to  corroborate  Mr.  Marshall,  but  to 
sustain  him  by  proof  of  character." 

Counsel  say  in  their  brief : 

''We  contend  that  it  was  errqr  to  allow  witnesses  to  be  called  to 
sustain  Mr.  Marshall's  general  character  for  truth,  before  his 
general  character  in  that,  or  any  other  respect,  had  in  any  sort  been 
put  in  issue. 

"  In  other  and  plainer  words,  we  contend  that  under  the  Engliak 
eommon  law  rules  of  evidence  a  contradicted  witness,   in   regard 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  79 

state  V8.  Desforges,  Haley  and  Oaulfleld. 

to  facts  material  to  the  issue,  can  not  be  sustained  by  evidence  of 
his  general  good  character." 

Oonnsel  cite,  in  support  of  their  objection,  the  following  cases, 
viz.:  Starks  vs.  The  People,  6  Denio  (N.  Y.),  108;  The  People  vs. 
Hulse,  8  mu  (N.  Y.),  813;  Harris  vs.  State,  80  Ind.  181. 

All  other  cases  to  which  counsel  make  reference  are  civil  suits,  the 
trial  of  which,  in  different  jurisdictions,  mainly  depend  upon  local 
statutes,  and  not  on  the  common  law. 

Counsel  have,  also,  brought  forward  extracts  from  several  text 
writers,  and  we  reproduce .  them,  viz. : 

''The  rule  governing  the  introduction  of  sustaining  testimony 
of  this  kind  is  stated  as  follows  in  8  Starkie,  Ev. ,  par.  1767 :  '  And  in 
all  cases  where  the  credit  of  a  witness  has  been  attacked,  whether 
by  general  evidence  or  by  particular  questions  on  cross-examina- 
tion, it  seems  that  the  party  who  called  him  is  at  liberty  to  support 
his  testimony  by  general  evidence  of  good  character.' 

''  So,  if  the  character  of  the  attesting  witness  to  a  deed  or  will  be 
impeached  on  the  ground  of  fraud,  evidence  of  his  general  good 
character  is  admissible. 

'*  But  the  mere  contrariety  between  the  testimonies  of  adverse  wit- 
nesseSy  without  any  direct  imputation  of  fraud  on  the  part  of  either, 
supplies  no  ground  for  admitting  general  evidence  as  to  character. 
To  the  same  effect  is  the  rule  as  stated  by  Mr.  Greenleaf  in  his  work 
on  Evidence,  Vol.  1,  par.  469.  *  *  *  'The  rule  thus  laid  down  is 
well  supported  by  the  citation  of  decided  cases.  *  *  *  But  when 
the  character  of  the  testimony  given  by  a  witness  is  attacked  only  by 
showing  its  improbability,  or  by  other  testimony  conflicting  with  the 
testimony  of  the  witness,  sustaining  testimony  can  not  be  admitted.  If 
admitted  when  there  is  only  a  conflict  in  the  testimony  of  opposing 
witnesses,  the  opposing  witnesses  on  both  sides  could  be  supported 
by  sustaining  testimony  in  regard  to  their  standing  and  character  by 
reputation  as  witnesses,  and  the  trial  would  be  prolonged  indefi- 
nitely.'     *     ♦      ♦ 

"  Russell  on  Crimes,  Vol.  8,  9th  Ed.,  pp.  564,  566,  says: 

'*  'A  party  can  not  bring  evidence  to  confirm  the  character  of  a  wit- 
ness before  the  credit  of  that  witness  has  been  impeached,  either 
upon  cross-examination  or  by  the  testimony  of  other  witnesses. 
Thus,  in  a  case  where  a  witness  for  one  party  asserts  one  thing,  and 
a  witness  for  the  other  party  asserts  the  contrary,  and  direct  fraud 
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is  not  imputed  to  either,  evidence  of  the  good  character  of  either 
witness  is  not  admissible." 

<'  On  page  665,  3d  Vol.,  Rnssell  on Cr.,  the  anthor  says:  ^  The  better 
opinion  seems  to  be  that  snch  evidence  is  not  admissible,  except  in 
cases  where  the  counsel  on  the  other  side  impute  a  design  to  mis- 
represent from  some  motive  of  interest  or  relationship,'  etc. 

"  Taylor  on  Ev.,  Vol.  2,  p.  1262,  saysi 

*< '  But  mere  contradiction  among  witnesses  examined  in  court 
supplies  no  ground  for  admitting  general  evidence  as  to  their  char- 
acter,' "  etc. 

Counsel  quotes  from  the  ruling  of  the  trial  judge  the  following 
exception,  viz. : 

"  The  trial  judge  says  (R.  187)  :  '  The  two  defendants,  Haley  and 
'Canlfield,  taking  the  stand  in  their  own  behalf,  denied  and  contra- 
dicted the  statement  as  to  any  conversations  or  negotiations  relating 
to  the  payment  of  a  bribe  as  a  consideration  for  the  passage  of  the 
ordinance,  but  generally  admitted  the  meetings.  This  narrowed  the 
issue  before  the  jury  to  a  question  of  veracity  between  the  parties.'  " 

In  our  opinion  we  said,  that,  notwithstanding  the  irsistence  of  de- 
fendant's counsel,  that  there  had  not  been  imputed  t3  the  State's 
witness,  Charles  Marshall,  any  fraud  or  recent  fabrication,  and  that 
their  contention  was  that  he  was  under  misapprehension  as  to  the 
defendant's  statements  to  him,  ^'  none  the  less,  the  testimony  of  the 
witnesses  for  the  defendants  sought  to  impeach  the  testimony  of  this 
witness.  It  could  hiave  no  other  effect;  there  was  an  irreconcilable 
conflict  in  the  relation  of  facts  between  this  witness  and  those  of  the 
defendants.  There  was,  at  least,  direct,  open  contradiction  in  several 
important  particulars." 

The  court  did  not  appear  to  have  viewed  the  testimony  |>ro  and 
oci  as  a  *<  mere  contradiction  among  the  witnesses;"  on  the  con- 
trary, that  the  witness,  Marshall,  affirmed  certain  <<  conversations  or 
negotiations"  between  the  defendants  and  himself  relative  to  a  pro- 
posed bribe,  and  the  defendants  denied  such  '<  conversations  or 
negotiations"  altogether  and  in  toto.  The  necessary  result  of  this 
evidence  was  a  simple  question  of  veracity  for  the  jury  to  determine. 
Whose  testimony  was  more  veracious  and  worthy  of  belief? 

By  the  emphatic  denials  defendants  had  made,  the  credit  of  Mar- 
shall had  been  indirectly  attacked.  Not  by  simply  showing  its  im- 
probability by  the  relation  of  circumstances  and  facts  at  variance 
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with  his  statements,  bat  by  an  emphatic  denial  of  his  statements 
altogether. 

It  seems  most  reasonable  that,  in  this  situation,  the  State  should 
be  permitted  to  sustain  her  witness'  credibility.  If  not  within  the 
letter  such  testimony  clearly  comes  within  the  reason  and  spirit  of 
the  rule  announced  in  the  authority  cited  mipra, 

Greenleaf  states  a  qualification  to  the  general  rule  in  these  words, 
viz.: 

'*  Where  evidence  of  contradicU>ry  statement  by  a  witness,  or  of 
other  particular  facts,  is  offered  by  way  of  impeaching  hia  veracity, 
his  general  character  for  truth  being  thvs  in  some  sort  put  in  issue,  it 
has  been  deemed  reasonable  to  admit  general  evidence  that  he  is  a 
man  of  strict  integrity  and  scrupulous  regard  for  truth."  1  Green- 
leaf,  Sec.  469. 

That  rule  was  cited  approvingly  by  this  court  in  State  vs.  Boyd, 
38  An.  374. 

Though  defendants  do  not  confess,  but  on  the  contrary  disavow 
that  such  was  their  object  in  ofTering  the  testimony  under  consider- 
ation, yet  we  feel  authorized  to  treat  it  as  having  that  effect ;  and 
having  that  effect,  general  evidence  of  the  veracity  and  integrity  of 
Marshall  was  admissible. 

State  vs.  Fruge,  44  An.  166,  supports  that  view;  but  quite  a  dif- 
ferent state  of  facts  is  presented  in  State  vs.  Cady,  46  An.  1346. 

The  contention  insisted  on  is  not  borne  out  by  the  authorities. 

Rehearing  refused. 


No.  11,972. 
Statb  bx  BEL.  Shbbiff  bt  AL.  VS.  Wbstbrn  Union  Tblbobaph 

OOMPAKT. 

Unless  within  some  exception  of  the  law,  a  foreign  corporation  can  be  sued  only 
at  its  domicile,  declared  in  accordanod  with  the  Oonstltutlon  and  laws;  suits 
for  licenses,  claimed  by  the  State  or  parish,  are  not  within  any  such  exception. 
Constitution,  Art.  236;  Act  No.  149  of  1894;  Act  No.  150  of  1890,  Sec.  7. 

APPEAL  from  the  Tenth  Judicial  District  Oourt  for  the  Parish  of 
Natchitoches.     Andrews,  J. 


James  M,  Tucker  for  Plaintiff,  Appellant. 
6 
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Denegre  A  Denegre  and  Pierson  dt  Porter  for  Defendant,  Appellee. 


Sabmitted  on  briefs  December  20,  1895. 
Opinion  banded  down  January  6,  1896. 


The  opinion  of  the  conrt  was  delivered  by 

MnJiBR,  J.  The  defendant,  sued  in  t)ie  Tenth  Judicial  District, 
for  the  parish  of  Natchitoches,  for  State  and  parish  licenses,  excepts 
to  the  jurisdiction,  and  from  the  judgment  sustaining  the  excep- 
tions, this  appeal  is  prosecuted. 

The  defendant  is  a  corporation  created  by  the  laws  of  New  York. 
The  Constitution  requires  all  foreign  corporations  doing  business  in 
this  State  to  have  agents  on  whom  process  in  suits  against  the  cor- 
poration may  be  served.  The  Act  of  1890,  No.  149,  passed  in  pur- 
suance of  this  requirement  of  the  organic  law,  provides  that  such 
corporations  shall  file  declarations  in  the  office  of  the  Secretary  of 
State  of  their  domicile  and  the  names  of  their  agents.  The  omis- 
sion to  file  this  declaration,  the  act  declares,  shall  subject  the  cor- 
porations to  suits  in  any  parish  where  the  cause  of  action  arises. 
Constitution,  Art.  286,  Act  No.  149  of  1890.  The  proviso  in  the 
seventh  section  of  the  license  act,  No.  150  of  1890,  is  that  such  agent 
shall  be  '*  accredited  "  as  competent  to  represent  the  corporation 
''for  all  purposes  of  its  business,  licenses,  taxation  and  service  of 
process."  There  is  the  provision  in  the  Revised  Statutes  that  suits 
for  trespass  may  be  brought  against  corporations  in  the  parish 
where  the  damage  is  done.  We  are  not  aware  of  any  other  legisla- 
tion on  the  subject,  and  we  have  not  been  furnished  with  any  brief 
on  the  part  of  the  State. 

It  is  our  conclusion  that  the  defendant,  having  declared  its  domi- 
cile as  required  by  the  Constitution  and  laws,  can  be  sued  for  the 
cause  stated  in  the  petition  only  at  its  declared  domicile. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  with  costs. 
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No.   11,922. 

48     83 

Fbbdbbick  Poland  vs.  Mbs.  Anna  Dbbyfous,  Widow  of  Bebnabd      loi^  su 

FSIiLMAN. 

Coarts  take  notice  of  the  streets  and  of  the  names  and  locations  of  the  saburbs 
from  time  to  time  brought  within  the  city  limits,  l  Greenleaf  on  ETldenoe, 
Sec.  6. 

An  assessment  of  street  lots  by  the  boundaries  derived  from  the  act  by  which  the 
property  was  conveyed,  though  giving  the  changed  names  by  which  two  of  the 
boundaries  were  known  at  the  date  of  the  assessment,  and  stating  the  numbers 
of  the  lots  aa  they  are  given  in  the  act,  held  sufficient  to  support  a  tax  sale, 
although  the  depths  of  the  lots  are  not  correctly  stated.  Cooley  on  Taxation, 
Chapter  12;  99  U.  8.  448;  20  An.  824. 

A  PPEAL  from  the  Civil  District  Ooort  for  the  Parish  of  Orleans. 
^    King,  J. 

W.  8.  Parkerson  and  John  Wait  for  Plaintiff,  Appellee. 


Dart  db  Keman  for  Defendant,  Appellant. 


Argaed  and  submitted  December  6,  1805. 
Opinion  handed  down  January  6,  1896. 


The  opinion  of  the  court  was  delivered  by 

BfnxEB,  J.  The  plaintiff  sues  for  property  inherited  from  his 
mother.  The  defendant  claims  under  an  adjudication  to  her  husband 
under  the  act  of  the  Legislature  No.  82  of  1884.  The  appeal  is  by 
the  defendant  from  the  judgment  in  plaintiff's  favor. 

The  character  of  the  action  has  been  much  discussed,  the  plaintiff 
urging  that  he  sues  for  slander  of  title,  and  that  defendant  having 
answered,  setting  up  title,  assumed  the  burden  of  plaintiff  in  the  pet- 
itory action.  The  defendant  insists  the  action  is  petitory  on  the  part 
of  plaintiff,  who  must  make  out  his  case,  that  is,  can  recover  only 
on  the  strength  of  his  title.  The  petition  avers  ownership;  that  de- 
fendant claims  under  a  tax  title  alleged  to  be  void,  because  the 
property  was  not  on  the  assessment  rolls ;  that  the  rolls  contained  no 
description  of  the  property,  and  that  defendant  claiming  to  have  ac- 
quired it  under  the  Act  No.  82  of  1884,  never  paid  the  taxes  accrued 
since  1880,  requisite  to  maintain  title  under  that  act.    The  prayer  is 
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for  jadgment  decreeing  the  erasure  of  the  inscription  of  the  tax  title 
and  for  recognition  of  the  plaintiff's  ownership.  The  answer  main- 
tains the  validity  of  the  tax  title,  alleges  the  payment  of  the  taxes 
accrued  since  1880,  pleads  the  prescription  of  three  and  five  years, 
and  prays  for  judgment  dismissing  plaintiff's  demand. 

The  suit  for  slander  of  title  is  brought  by  a  party  in  possessioa 
and  seeks  to  maintain  it.  The  title  and  possession  are  averred  and  the 
slander  is  alleged.  The  relief  sought  is  that  the  defendant  be  or- 
dered to  bring  suit  to  establish  his  pretensions ;  pay  damages  for 
the  slander,  and  that  the  plaintiff  be  quieted  in  his  possession.  Pos- 
session is  the  issue  made  by  plaintiff,  but  if  the  defendant,  instead  of 
admitting  the  slander  and  his  readiness  to  bring  the  suit,  or  denying 
the  slander,  chooses  to  assert  his  title,  he  changes  the  actien  into  the 
petitory  suit  and  takes  on  himself  the  burden  of  plaintiff  in  such  suit. 
Thus  defined  in  our  jurisprudence,  we  should  have  some  difficulty  in 
holding  the  suit  in  this  case,  one  for  slander  of  title.  Livingston 
vs.  Herman,  9  An.  712;  Packwood  vs.  Dorsey,  4  An.  90;  Dalton  vs. 
Wickliffe,  85  An.  866;  Remick  vs.  Lang,  47  An.  914.  The  character 
of  the  action  here  is  not,  however,  of  importance  under  the  view  we 
take  of  defendant's  title. 

The  property  in  controversy  is  ten  lots  of  ground  acquired  by 
plaintiff's  mother,  Susan  Poland,  in  1887,  described  as  bearing  the 
numbers  100  to  110,  each  measuring  thirty  feet  on  State  street  by 
depths  ranging  from  one  hundred  and  twenty -six  to  one  hundred 
and  thirty -one  feet,  omitting  inches,  and  the  deed  of  1837  refers  to 
the  property  as  part  of  that  bounded  by  the  Burthe  property  on  one 
side,  and  on  the  other  by  that  of  Hurst.  The  deed  and  plan  in  evi- 
dence show  that  the  lots  are  on  the  upper  side  of  State  street,  with 
Burthe's  property  in  the  rear.  The  adjudication,  the  basis  of 
defendant's  title,  was  to  pay  the  taxes  of  1875,  1876,  1877 
and  1878.  The  plaintiff  produced  in  evidence  extracts  from 
the  delinquent  rolls  for  those  years,  and  on  the  assumption 
that  the  extracts  show  the  assessments,  strenuously  contests 
their  sufficiency.  But  delinquent  rolls  are  designed  to  show 
unpaid  taxes,  and  are  not  the  assessment  rolls.  Revised 
Statutes,  Sees.  3805,  3307;  Act  No.  42  of  1871,  Sees.  66,  67,  68;  Act 
No.  17  of  1875.  On  the  other  hand  the  defendant  filed  a  document, 
certified  by  the  city  comptroller,  in  whose  office  one  of  the  copies  of 
the  assessment  rolls  is  required  to  be  deposited,  purporting  to  show 
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the  aasessments  in  question.  This  paper,  accompanied  by  the  proof 
that  the  original  assessment  rolls  were  not  to  be  found  in  the 
auditor's  office,  was  offered  and  received  without  objection  to  show 
the  assessments.  We  think  it  must  have  effect.  It  appears  that  for 
1875  and  1878  the  assessments  are  headed  on  the  rolls :  Upper  side 
State  street,  St.  Charles  and  Burtheville ;  under  the  headings  num- 
bers of  lots  and  measurements  there  are  the  numbers  101-110,  each 
30  feet  by  170,  and  in  the  appropriate  columns  are  carried  out  the 
assessed  valuations  on  which  the  taxes  are  based.  These  assess- 
ments  are  in  the  full  name  of  plaintiff 's  mother,  living  at  the  time, 
and  for  years  after.  The  plan  under  which  she  bought  shows  the 
lots  part  of  many  others  extending  on  the  upp  r  side  of  State 
street,  toward  the  swamp,  with  no  intersecting  streets.  The  court 
takes  notice  of  the  streets  of  the  city,  and  of  the  location  and  names 
of  the  suburbs,  brought  from  time  to  time  within  the  city  limits,  and 
in  the  appreciation  of  these  assessments  we  have  been  aided  by  the 
plan.  The  assessments  give  the  frontage  on  the  upper  side  State 
street  as  one  boundary,  Burtheville  as  the  other,  which  in  the  lapse 
of  years  became  the  designation  of  Burthe's  property,  and  St.  Charles 
street,  formerly  Nayades.  The  plaintiff's  deed  gives  the  frontage 
OB  the  upper  side  State  street  and  Burthe's  property,  and  the 
assessments  state  the  numbers  of  the  lots  precisely  as  given  in  the 
deed.  There  is  a  discrepancy  in  the  depths  of  the  lots  126  to 
181  appearing  in  the  deed  and  170  feet  in  the  assessments.  But 
with  this  variance  in  the  depths,  the  boundaries,  the  numbers  of  the 
lots  and  the  name  of  the  owner  are  given  in  the  assessments.  It  is 
not  material  to  consider  tiie  assessments  for  1876  and  1877,  as 
a  valid  assessment  for  any  one  of  the  years  will  support  a  tax  sale^ 
if  good  in  other  respects. 

The  law  requires  the  assessments  should  describe  the  property  with 
reasonable  certainty,  so  as  to  furnish  the  basis  for  subsequent  con- 
veyances, and  sufficient  to  apprise  the  owner  it  is  his  property  that 
is  assessed  and  proposed  to  be  sold  if  the  taxes  aie  not  paid.  Co. ley 
OB  Taxation,  Chapter  12;  Keely  vs.  Sanders,  99  U.  S.  448.  Our 
eoorts  have  enforced  this  rule  and  refused  sanction  to  assessments 
giving  no  boundaries,  or  confusing  or  inconsistent  lines,  or  in  other 
particnlars  so  deficient  as  not  to  locate  the  property  or  convey  notice 
4o  the  owner.  Wills  A  Rawlins  vs.  Caspar  Auch,  8  An.  19;  Wilson 
V*.  ManhaUt  10  An.  827;  Dodeman  vs.  Barrow,  11  An.  87;  Angusti 
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YB.  Heirs  of  La'wless  et  al.,  45  An.  1870.  Land  and  Improvement  Co. 
vs.  Succession  of  Fasnacht,  47  An.  1297.  It  would  be,  we  think,  too 
great  a  strain  on  reason  and  on  law  to  hold  a  discrepancy  in  the 
depths  of  these  lots,  as  given  in  the  deed  and  in  the  assessment, 
sufficient  to  avoid  the  tax  sale,  if,  in  other  respects,  the  assessments 
are  adequate.  In  the  deed  by  which  the  plaintiff  acquired  the  prop- 
erty, the  numbers  of  the  lots,  their  frontage  on  the  upper  side  of 
State  street,  Burthe's  property  in  the  rear,  Nayades  street  on  one 
side,  and  none  on  the  other  for  the  reason  there  were  no  intersecting 
streets  beyond,  were  deemed  the  essentials  of  the  description  with 
the  designation  of  the  locality  to  be  found  in  the  first  part  of 
the  deed.  In  all  these  particulars  there  is  substantial  con- 
formity  in  the  assessments:  St.  Oharles  street  takes  the  place  of 
Nayades,  Burthe's  property  is  substituted  by  Burtheville,  there  is 
the  same  frontage  of  thirty  feet  on  the  upper  side  of  State  street,  and 
the  numbers  by  which  plaintiff's  mother  bought,  all  appear  in  the 
assessments.  In  our  view,  the  owner,  knowing  he  owned  the  ten 
lots  numbered  101-110,  each  fronting  thirty  feet  on  the  upper  side  of 
State  street,  with  St.  Oharles  on  one  side  toward  the  river,  and 
Burtheville,  in  the  rear  of  State  street,  could  not  have  been  misled 
as  to  the  property  intended  by  an  assessment  practically  conform- 
ing,  in  all  material  respects,  with  her  own  ;deed  and  against  her  as 
the  owner.  No  remissness  in  looking  after  payment  of  one's  taxes 
will  supply  a  proper  assessment  for  the  basis  of  title,  but  the  fact 
that  plaintiffs  sue  as  heirs  of  an  owner  who  for  years  paid  no  taxes 
on  the  property,  is  suggestive  that  her  indifference  in  this  respect, 
and  not  any  want  of  notice  by  the  assessments,  was  the  reason  why 
the  tax  sale  was  permitted  to  occur.  We  think  the  assessments  for 
1875  and  1878  afford  the  basis  to  maintain  the  tax  sale. 

This  view  renders  unnecessary  any  discussion  of  the  pleas  of  pre- 
scription  of  the  defendant.  We  understand  it  is  conceded  defendant 
paid  the  taxes  necessary  to  complete  the  tax  title.  In  plaintiff's 
brief  there  is  the  statement  no  notice  of  the  tax  sale  was  received  by 
plaintiff.  But  the  sale  for  these  taxes  accrued  prior  to  the  Oonstitn- 
tion  of  1879,  was  made  under  the  authority  of  the  ordinance  in  the 
Oonstitution  for  the  relief  of  delinquent  taxpayers,  and  the  Act.  No. 
82  of  1884.  The  form  of  notice  under  the  ordinance  was  left  to  the 
Legislature,  and  the  act  did  not  require  personal  notice.  The  deed 
iB.prima  facie  proof  of  legal  requisites,  and  the  absence  of  personal 
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notice  would  not  impeach  it.  See  ordinance  in  the  Oonstitntion ; 
Acfc  No.  82  of  1884,  Sec.  5-,  in  the  matter  of  OrlofP  Lake,  40  An.  142; 
Henderson  yb.  Ellerman,  47  An.  311;  Dibble  vs.  Leppert,  47  An. 
798.  '  The  controlling  question  is  the  sufficiency  of  the  assessments, 
and  on  that  issue  we  think  the  tax  sale  passed  the  title. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed,  and  it  is  cow  ordered,  ad- 
judged and  decreed  that  plaintiff's  suit  be  dismissed,  and  that  he  pay 
costs. 


No.  12,014. 
Statb  op  Louisiana  vs.  Ike  Johnson  and  Anderson  Butlbb. 

Asa  matter  of  law*  the  prosecuting  ofBoer  has  the  right  to  press  upon  the  jury 
any  view  of  the  case  arising  out  of  the  evidence— the  Supreme  Court  is  bound 
to  credit  jurors  with  common  intelligence,  conscientiousness  and  sense  of 
duty.  To  justify  setting  aside  a  verdict  of  a  jury,  approved  by  the  trial 
judge,  on  the  ground  of  intemperate  or  improper  remarks  made  by  a  District 
Attorney,  this  court  would  have  to  be  thoroughly  convinced  that  the  jury  was 
influenced  by  such  remarks,  and  as  well,  that  the  remarks  contributed  to  the  48  ft7l 
verdict  found.  ,liLJI?l, 


APPEAL  from  the  Tenth  Judicial  District  Oourt  for  the  Parish  of 
Rapides.     Andrews,  J, 


M.  J»  Ounninghamy  Attorney  General,  and  Phanor  BreazeaUj  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


H.  L.  Daigrej  for  Defendant,  Appellant. 


Submitted  on  briefs  December  21, 1895. 
Opinion  handed  down  January  6,  1896. 


The  opinion  of  the  court  was  delivered  by 

NiOHOiiLS,  0.  J.  The  defendants  indicted  for  larceny  were  con- 
victed and  sentenced  to  the  penitentiary  for  six  months.  On  the 
appeal,  which  they  have  taken  from  this  verdict  and  sentence,  they 
call  our  attention  to  two  bills  of  exception  in  the  record. 
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The  first  bill  recites  that  <^  on  the  trial  of  the  case,  daring  the  con- 
clading  argument  of  the  District  Attorney,  he  used  the  following 
language,  or  its  equivalent,  to  the  jury :  <  Gentlemen  of  the  jury,  if 
you  find  the  accused  not  guilty  you  will  clear  the  negroes,  but  yon 
will  convict  Mr.  Henderson  of  dirty,  stinking,  slimy  perjury;'  "  Mr. 
Henderson  being  a  white  man  and  the  only  witness  for  the  prosecu- 
tion. 

To  which  statement  counsel  for  the  accused  objected,  and 
requested  the  judge  not  to  consider  it,  which  objection  was  over- 
ruled by  the  judge  for  the  following  reasons:  *'  The  judge  made  no 
ruling  in  this  matter,  and  no  request  was  made  of  him.  After  the 
District  Attorney  had  concluded  his  argument,  the  offensive  state • 
ment  having  been  made  at  or  near  the  close  thereof,  the  counsel  for 
defence  notified  the  District  Attorney  that  he  would  reserve  a  bill  to 
the  statement  complained  of,  whereupon  the  court  notified  counsel 
that  if  he  desired  to  reserve  a  bill  of  exception,  he  had  better  give 
the  court  an  opportunity  of  ruling.  The  counsel  then  said  he  desired 
to  reserve  a  bill,  but  made  no  request  of  the  court  for  interference 
whatever. 

<*  To  which  ruling  counsel  for  defence  excepts  and  reserves  thia 
his  bill  for  signature  of  the  judge." 

The  second  bill  is  to  the  refusal  of  the  judge  to  give,  at  the  request 
of  defendant's  counsel,  the  following  special  charges  to  the  jury : 

1.  If  you  find  that  the  State  has  but  one  witness  who  swears  to 
the  guilt  of  the  accused,  and  the  accused  by  his  own  testimony  oon* 
tradicted  the  State  witness,  and  swears  to  their  innocence,  in  such 
case  the  facts  are  uncertain  and  leaves  their  guilt  in  doubt. 

2.  Facts  are  doubtful  in  criminal  cases  where  there  are  only  two 
witnesses,  one  for  the  State  and  one  for  the  accused.  The  one  for 
the  State  swearing  to  the  existence  of  a  fact,  and  the  witness  for  the 
accused  to  its  non-existence,  leaves  the  facta  uncertain  and 
doubtful. 

The  judge  assigned  as  his  reason  for  refusing  to  give  these  special 
charges  that  *'  to  have  done  so  would  have  been  equivalent  to  com- 
menting upon  the  facts,  which  was  prohibited  by  law." 

Not  only  did  Uie  reason  assigned  by  the  judge  justify  his  refusal^ 
but  the  propositions  contained  in  the  charges  were  not  correct  expo- 
sitions of  law.  The  facts  in  a  criminal  case  are  not  necessarily  no- 
certain,  nor  the  guilt  of  the  aceosed  necessarily  left  in  doubt,  l>eoaiM» 
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a  single  witneBs  testifies  to  the  guilt  of  the  accused,  and  the  accused 
by  his  own  testimony  contradicts  the  State's  witness  and  swears  to 
his  innocence. 

In  reference  to  the  remark  stated  to  have  been  made  by  the  Dis- 
trict Attorney  in  his  argament,  counsel  say:  ^'As  a  general  rule, 
counsel  in  argament  must  confine  themselves  to  the  facte  brought 
out  in  evidence,  but  when  counsel  grossly  abuses  his  privilege  to  the 
manifest  prejudice  of  the  accused,  it  is  the  duty  of  the  judge  of  his 
own  motion  to  stop  him ;  and  if  he  fails  to  do  so  and  the  impropriety 
is  gross  it  is  a  good  ground  for  a  new.  trial,"  citing  in  support  of  this 
proposition  Am.  and  Eng.  Encyclopedia  of  Law,  4  Vol.,  p.  875; 
State  vs.  Underwood  (N.  0.,  p.  50)  and  other  authorities  cited; 
Perkins  vs.  Qrey,  55  Miss.  158;  Oariariath  vs.  State,  63  Miss.  505. 

He  further  says  that  the  remark  was  a  direct,  illegal  and  effective 
appeal  to  the  feelings  and  prejudices  of  the  jury  without  facts  or  law 
to  support  its  utterance. 

In  his  brief  counsel  quotes  the  District  Attorney's  remark  as  being, 
*^  Gentlemen  of  the  jury,  if  yon  find  the  accused  not  guilty  yon  will 
clear  the  negroes,  but  you  will  convict  Mr.  Henderson  of  dirty,  stink- 
ing, slimy  perjury.  Mr,  Henderaon  being  a  white  man  and  the  oniy 
witness  for  the  State.^^  The  record  does  not  bear  out  this  statement. 
In  the  bill  of  exceptions,  as  copied  in  the  transcript,  the  words  which 
we  have  just  italicized  are  not  inserted  as  part  of  the  District  At- 
torney's statements,  but  seem  to  be  a  statement  of  a  fact  made  by 
oonnsel  who  drew  the  bilh  If  we  leave  oat  of  the  District  Attorney's 
remark  the  words  *'ii6£proes,"  we  see  no  legal  ground  of  complaint 
against  it,  however  objectionable  it  might  be  in  some  other  respects. 
If  in  point  of  fact  the  condition  of  the  evidence  was  soch  in  the 
opinion  of  the  law  officer  that  Henderson's  testimony  would  necessarily 
lead  to  a  conviction  of  the  accused,  unless  he  were  gaily  of  perjury  in 
making  his  statement,  we  think  hecoold  legitimately  so  argue  to  the 
jury.  The  prosecuting  officer  has  the  right  to  press  upon  the  jozy 
any  view  of  the  case  arising  oat  of  the  evidence.  The  position  of 
the  District  Attorney  in  respect  to  the  matter  differs  essentially 
from  that  of  the  judge. 

The  real  groand  of  complaint  to  the  remark  was,  we  presnme,  in 
(be  use  of  the  word  *<  negroes."  We  can  not  attach  to  the  use  of 
that  word  the  great  efPect  and  significance  which  counsel  does.  We 
know  nothing  of  the  evidence  in  the  case,  and  nothing  as  to  how  tba 
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Jury  was  composed,  whether  white  or  mixed.  We  are  boand,  be- 
sides, to  credit  jurors  with  common  intelligence  and  common  con- 
scientiousness and  sense  of  duty. 

If  the  accused  were  in  fact  negroes,  the  jury  were  as  well  aware 
of  that  fact  as  the  District  Attorney  was,  and  if  they  were  men 
of  such  character  as  to  be  influenced  by  the  considerations  which 
counsel  suggests,  the  remark  of  the  District  Attorney  with  the 
word  '^  negroes"  left  out  (which  remark  we  have  just  said  he 
could,  considered  as  a  matter  of  law,  have  legitimately  used), 
would  have  produced,  in  our  opinion,  as  prejudicial  an  effect 
as  if  it  had  been  inserted.  But  counsel  brings  this  matter  before 
us  in  a  very  questionable  form.  He  heard  the  remark,  which 
he  now  complains  of,  made  to  the  jiiry  without  any  attempt  on  his 
part  to  obtain  relief  of  any  kind  from  the  judge.  He  asked  nothing 
at  the  court's  hands,  either  in  the  way  of  direct  rebuke  at  once 
to  the  District  Attorney,  or  warning  by  the  judge  in  his  charge,  but 
contented  himself  with  informing  the  District  Attorney  that  he 
intended  taking  a  bill  of  exception,  and  in  answer  to  the  judge's 
suggestion  that  he  call  on  the  court  for  some  action  before  taking  a 
bill,  with  declaring  that  he  desired  to  reserve  a  bill. 

We  imagine  the  theory  upon  which  he  pursued  this  course  was  that 
he  considered  the  remark  per  se  so  injurious  and  prejudicial  as  no^ 
to  be  susceptible  of  correction  at  all,  and  the  judge's  conduct  in 
not,  of  his  own  motion,  rebuking  the  attorney,  and  alluding  to  the 
matter  in  his  charge,  so  positive  a  violation  of  his  duty,  that 
therefore  the  acts  themselves  were  properly  the  subject  at  once  of  a 
direct  bill. 

Defendant  applied  for  a  new  trial,  but  made  no  allusion  in  his 
motion  to  any  injury  received  by  him  from  the  course  of  the  District 
Attorney  and  judge.  To  justify  this  court  in  setting  aside  the  ver- 
dict of  a  jury  approved  by  the  trial  judge,  on  the  ground  of  im- 
proper remarks  made  by  a  District  Attorney,  it  would  have  to  be 
very  thoroughly  convinced  that  the  jury  was  influenced  by  such 
remarks,  and  that  they  contributed  to  the  verdict  found.  Were  it 
to  pursue  any  other  course  the  energies  of  counsel  of  accused  par- 
ties would  be  constantly  directed  to  finding  and  seizing  upon  flaws 
in  the  arguments  of  prosecuting  officers,  and  pressing  upon  an  appel- 
late court,  which  neither  saw  nor  heard  the  District  Attorney,  nor 
saw  the  jury  he  addressed,  nor  was  informed  as  to* the  testimony  in 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  91 

state  Y8.  Johnson  and  Butler. 

the  case,  that  the  conviction  of  their  clients  was  due  not  to  their  goilt, 
bnt  entirely  to  improper  conduct  on  the  part  of  counsel  for  the  State. 

We  think  that  matters  of  that  kind  can,  as  a  general  rule,  be  safely 
left  to  the  supervision  and  control  of  the  District  Judge,  a  sworn 
officer  of  the  law,  standing  utterly  impartial  between  the  accused 
and  the  State.  The  District  Judge  in  this  case  saw  the  jury,  heard 
what  the  District  Attorney  said  and  listened  to  all  the  evidence 
adduced.  If  he  thought  that  the  verdict  was  not  just,  but  based 
upon  prejudice  resulting  from  anything  said  by  the  District  Attorney, 
we  would  be  slow  to  believe  that  he  would  have  overruled  a  motion 
for  a  new  trial,  or  let  the  verdict  stand. 

In  State  vs.  Duck,  35  An.  764,  this  court  said:  ''Accused  charged 
error  in  the  refusal  of  the  District  Court  to  stop  the  District 
Attorney  in  the  course  of  the  latter's  argument  at  the  request 
of  counsel,  charging  that  the  District  Attorney  was  making  an 
improper  and  unfair  argument  to  the  jury.  There  is  no  force  in.  this 
complaint.  This  court  can  not,  and  will  not,  interfere  with 
District  Judges  in  the  manner  of  controlling  their  courts,  or  of 
enforcing  rules  of  propriety  and  decorum  on  the  officers  of  the 
court." 

In  State  vs.  Mack,  45  An.  1155,  it  said,  alluding  to  a  complaint 
made  by  the  accused  of  a  remark  by  the  District  Attorney  to  the 
jury:  ''The  bill  of  exception  states  that  the  accused  excepted  to  it, 
and  that  the  court  did  not  charge  the  jury  to  disregard  the  state- 
ment. There  was  no  demand  made  on  the  judge  to  stop  the  argu- 
ment, or  to  charge  the  jury  to  disregard  the  statement,  and  no 
refusal  on  his  part  to  comply  with  any  request  made  on  him  in 
respect  to  it.  Had  the  accused  desired  any  action  on  the  part  of  the 
jadge,  he  should  have  asked  it." 

We  have  no  reason  to  believe  that  the  conviction  of  the  defend- 
ants was  due  to  the  remark  complained  of. 

The  judgment  of  the  District  Oonrt,  herein  appealed  from,  If 
hereby  affirmed. 


48     92 
48     95 
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No.  12,066. 

Statb  of  Louisiana  bl  kbl.  Jacob  Mahleb  and  Joseph  Stbche- 
LiN  vs.  The  Judge  op  the  Twbnty-pibst  Judicial  Distbict 

OOUBT  FOB  THE  PARISH   OF  JBFFEBSON. 

The  right  in  matter  of  Jurlsdiotion  of  one  charged  with  a  crime  is  not  as  restricted 
on  application  for  hab^aa  corpu$  as  it  is  on  appeal. 

Sttbeas  corpus  may  Issue  although  the  flue,  exceeding  three  hundred  dollars,  has 
not  been  actually  imposed ;  it  being  a  possibility  under  the  law,  and  that  pos- 
sibility being  the  test  of  jurisdiction  as  relates  to  that  writ. 

This  court  is  competent  to  issue  the  writ  of  habeeu  corpus  in  any  case  that  might  be 
brought  up  on  appeal.  The  flue  imposed  or  the  imprisonment  flxes  the  right 
of  appeal  v«/noA.  All  persons  before  conyiction  shall  be  bailable  save  those 
charged  with  crimes  especially  excepted. 

APPLICATION  for  Writs  of  Habeas  Oorptt«,  Certiorari,  Mandamus 
and  Prohibition. 


Thoe.  F.  Mahsr  for  Relators. 


A.  E.  BUlinga  for  Respondents. 


Argued  and  submitted  January  21,  1896. 
Opinion  handed  down  January  22,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  relators  apply  for  writs  of  habeas  corpus  and 
certiorari.  The  charge  against  them  is  assault  and  battery.  They 
assert  that  they  applied  to  be  admitted  to  bail ;  the  ludge  refused  to 
issue  an  order  admitting  them  to  bail. 

The  sheriff  makes  the  usual  return  in  such  cases.  The  judge  in 
respect  to  the  habeas  corpus,  in  answer  to  the  rule  nisi,  states  that 
'under  the  provisions  of  Arts.  86  and  109  of  the  Oonstitution  he 
had  jurisdiction  of  the  case. 

In  matter  of  the  certiorari  he  answered  that  the  original  record  is 
before  this  court  in  compliance  with  the  order. 

He  states  further  that  the  person  churged  to  have  been  assaulted, 
he  is  informed  by  a  physician's  certificate,  is  confined  to  his  bed ;  is 
suffering  greatly  and  is  in  great  danger  of  losing  his  life  from  in- 
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ternal  injaries  caused  by  the  blows  received ;  that  his  patient  (the 
physician  certifies)  had  improved,  bat  was  not  yet  oat  of  danger. 

The  judge  adds  to  his  return  that  he  is  justified  in  refusing  bail  to 
relators  until  advised  by  the  attending  physician  of  the  physical  con- 
dition of  the  person  assaulted ;  that  when  advised  that  he  is  out  of 
danger  he  will  release  tbe  relators  upon  bond. 

After  an  affidavit  had  been  made  against  the  relators  the  judge 
committed  them  to  the  District  Court  to  remain  in  custody  until  de- 
livered by  due  process  of  law  or  otherwise  discharged. 

The  following  is  the  law  of  the  case:  *'The  punishment  of  the 
offence  is  fine  or  imprisonment,  or  both,  at  the  discretion  of  the 
court. 

A  fine  left  to  the  discretion  of  the  court  can  not  exceed  one 
thousand  dollars,  and  the  punishment  can  not  exceed  two  (2) 
years.  This  court  has  appellate  jurisdiction  in  all  criminal  cases 
whenever  the  punishment  of  death,  or  imprisonment  at  hard  labor, 
may  be  inflicted,  or  a  fine  exceeding  three  hundred  dollars  is 
actually  imposed ;  and,  lastly,  the  judge  of  a  District  Court  may  act 
as  a  committing  magistrate. 

As  relates  to  jurisdiction,  this  court,  or  any  member  of  the  court, 
is  competent  to  issue  the  writ  of  habeas  corpus,  in  any  case  that 
might  be  brought  up  here  on  appeal.  The  State  ex  rel.  Daniel  vs. 
Rose,  29  An.  766-759. 

In  addition  to  the  authorities  sustaining  the  interpretation,  the 
article  of  the  Constitution  is  clear;  the  writ  shall  issue  at  the 
instance  of  all  persons  in  actual  custody  in  cases  where  this  court 
may  have  appellate  jurisdiction.  The  provision  conferring  the 
authority  to  issue  tbe  writ  is  not  as  restricted  as  is  the  article  relat- 
ing to  appeals.  Under  the  former,  the  writ  shall  issue  when  the 
appeal  is  possible ;  under  the  latter  (the  article  in  regard  to  appeals) , 
this  court  has  jurisdiction  when  a  fine  is  actually  imposed.  In  the 
one  there  must  be  a  fine  actually  imposed  exceeding  three  hundred 
dollars;  in  the  other,  the  possibility  of  infiicting  such  a  fine  is  the 
test  of  jurisdiction.  To  *Hhe  great  and  efficacious  writ  (habeas 
corpus),  in  all  manner  of  illegal  confinement,"  a  larger  jurisdiction 
is  given  than  the  jurisdiction  on  appeal. 

This  was  the  reasoning  which  prompted  the  court  in  the  exercise 
of  jurisdiction  in  the  case  of  State  ex  rel.  Chandler  vs.  Judge,  45  An. 
696. 
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It  applies  here. 

Having  reached  this  conclasion  in  regard  to  the  Jarisdiction  of  this 
court  in  cases  of  habeas  corpusy  it  devolves  aponus  to  decide  whether 
the  defendants  are  entitled  to  baU. 

The  laws  of  Louisiana  contain  a  provision  which  seems  to  be  a 
summary  of  the  common  law  upon  the  subject.  All  persons  shall  be 
bailable  by  sufficient  sureties,  unless  for  capital  offence,  where  the 
proof  is  evident,  and  the  presumption  great. 

The  offence  charged  in  the  warrant  is  not  within  the  exception. 
It  seems  that  no  preliminary  examination  has  been  held.  We  infer 
from  the  oral  argument  that  there  was  no  disposition  on  the  part  of 
the  judge  to  refuse  the  examination,  and  no  inclination  on  the  part 
of  the  relators  to  waive  the  examination. 

But  be  this  as  it  may:  *'The  magistrate  may  make  reasonable 
continuance  of  the  hearing,  and,  in  the  intervals,  bail  or  commit  the 
prisoner.  In  the  cases  that  are  bailable  the  accused  has  a  right  to 
be  admitted  to  bail."     1  Bishop  Grim.  Pro. 

It  is  not  our  purpose  to  discountenance  any  future  action,  if  neces- 
sary, owing  to  the  condition  of  the  person  charged  to  have  been 
assaulted. 

Upon  that  subject  we  quote  the  language  of  our  immediate  prede- 
cessors in  a  similar  case : 

''It  is  to  be  understood  that  nothing  in  this  opinion  must  be  con- 
strued as  forestalling  the  subsequent  action  of  any  competent 
authority  to  find  or  prefer  a  charge  of  greater  gravity  against  this 
relator.  Our  action  is  based  exclusively  on  the  nature  of  the  sole 
charge  now  pending  against  him,  and  under  which  he  is  entitled  to 
bail."     State  ex  rel.  Condon  vs.  Sheriff,  36  An.  856. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  writ  of 
habeas  corpus  applied  for  be  made  peremptory,  and  that  the  respond- 
ent judge  release  the  prisoners  on  bonds,  with  sufficient  securities, 
in  such  sum  as  he  may  fix,  conditioned  for  their  appearance  befbre 
competent  authority  to  answer  to  the  charge  preferred  against  them. 

Mr.  JtJSTicB  Miller  concurs  in  the  decree. 
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No.  12,064. 

State  of   Louisiana    bx   bel.    James  Whitesidbs   et   als.  vs. 

Judge  of  the  Twenty -first  JuDioiAii  District. 

Tbe  question  arising  in  regard  to  the  alUeged  violation  of  a  prior  bond  in  anotber 
criminal  case  can  more  properly  be  determined  In  a  separate  suit,  after  tbe 
District  Judge  will  bave  passed  upon  tbe  issue. 

APPLICATION  for  Writs  of  Habeas  Corpus,  Certiorari^  MandamuB 
and  Prohibition. 


Thomas  F,  Maker  for  Relators. 


A.  E.  Billings  for  Respondents. 


Argoed  and  submitted  January  21,  1896. 
Opinion  handed  down  January  22,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  facts  in  this  case  are  similar  in  every  respect  to 
those  in  case  just  decided,  numbered  12,066,  ante,  p.  92 ;  except  that  in 
the  case  now  before  us  for  our  examination  and  decision  the  judge  of 
the  District  Court  in  his  return  stated  that  he  refused  to  release  James 
Whitesides,  one  of  the  number  against  whom  affidavits  were  made, 
for  the  additional  reason  that  tbe  relator,  Whitesides,  stands  indicted 
before  his  court  for  arson,  a  capital  offence ;  that  his  case  could  not  be 
tried  at  the  last  term  of  his  court  and  was  continued  to  its  next  jury 
term ;  that  he  admitted  the  relator  to  bail  for  his  appearance  for  trial 
at  the  next  term.  A  condition  of  the  bond  was  that  he  should  keep 
the  peace  of  the  State  in  the  meantime ;  that  being  satisfied  that  re- 
lator has  committed  a  breach  of  the  peace  and  broken  the  condi- 
tion of  the  bond,  he  refused  him  bail  imtil  he  could  be  further 
advised,  and  that  after  due  consideration  he  may  consider  it  his  duty 
^o  revoke  the  order  admitting  him  to  bail  upon  the  charge  of  arson 
and  remand  him  to  the  custody  of  the  sheriff  on  that  charge. 

Onr  conclusion  in  this  case  is  the  same  as  in  the  case  just  decided 
as  relates  to  the  charge  of  assault  and  battery. 

The  additional  reasons  are  excepted  and  are  not  considered  by 
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US.  It  ifl  a  separate  and  independent  issae  with  which  we  do  not  deal 
in  this  case.  We  desire  to  respect  the  expressed  intention  of  the 
judge  to  g^ve  farther  consideration  to  the  additional  question  he 
states. 

It  is  therefore  ordered,  adjudged  and  decreed,  in  so  far  as  relates 
to  the  charge  of  assault  and  battery,  the  writ  of  habeas  corjms  applied 
for  be  made  peremptory,  and  that  the  respondent  judge  release  the 
prisoners  on  bonds  with  sufficient  securities  in  such  sum  as  he  may 
fix,  conditioned  for  their  appearance  before  competent  authority  to 
answer  to  the  charge  preferred  against  them. 

Mb.  Justice  Millbb  concurs  in  this  decree. 


No.    11,965. 


tS     fa  GEOHGE  W.  SENTELL  ET.    ALS.    V8.    POLICE  JUBY  OF  THI.   PABISH  OF 

Avoyelles. 

The  petition  of  taxpayers  charging  substantially  that  the  proposed  tax  in  aid  of 
a  railroad  was  defeated  at  the  election  held  to  authorize  the  tax ;  that  votes 
oast  against  the  tax  were  not  counted ;  that  the  promulgated  result  was  not  In 
accordance  with  the  facts,  but  is  based  upon  the  illegal  rejection  by  the 
returning  officer  of  such  votes  against  the  tax,  and  praying  that  the  promul- 
gation of  such  result  be  adjudged  void,  and  the  returns  of  the  returning  officer 
be  set  aside  with  the  prayer  for  general  relief,  will  be  deeme.l  a  petition 
of  taxpayers,  authorized  by  law,  contesting  such  elections.  Constitution,  Art. 
242;   Act  No.  106  of  1892. 

The  taxpayers,  plaintiffs  in  such  suit,  contesting  the  election,  may  Join  the 
demands  that  the  election  be  set  aside  and  that  the  ordinance  of  the  police 
Jury  be  annulled— levying  the  tax— for  if  the  tax  is  defeated,  there  is  no  war- 
rant for  the  tax.     Ibid. 

Our  Jurisprudence  affirms  the  Jurisdiction  of  the  courts  in  a  class  of  cases  without 
reference  to  the  money  demand  of  the  litigant,  and  this  case  falls  within  that 
class.    19La.  567;4A  An.  637, 68i;46An.  278;  Constitution,  Art.  11. 

Ih  the  suit  of  the  taxpayers  contesting  the  election  to  authorize  a  tax  under 
Art.  242  of  the  Constitution,  the  amount  In  dispute  Is  the  tax  on  the  prop- 
erty of  the  parish ;  an  amount  undoubtedly  sufficient  to  give  Jurisdiction  to  the 
District  Court,  as  well  as  this  court  on  appeal,  and  the  suit  substantially  In- 
volving the  legality  of  the  tax,  this  court  on  that  ground  besides,  has  Jnrlsdlc- 
tion  of  the  appeal.  39  An.  107;  45  An.  682;  43  An.  95;  46  An.  681 ;  Constitution,  Artt. 
II  and  81 ;  36  An.  328,  812 ;  39  An.  946 ;  37  A n.  507. 

Taxpayers,  non-residents  and  residents  in  the  parish, may  Join  in  such  suit.  Con- 
stitution, Art.  242;  Act  No.  35  of  1886,  Sec.  5;  39  An.  107;  Cooley  on  Taxation, 
766;  101  U.S.  601. 
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In  a  petition  to  contest  an  election  to  aathorlze  a  tax  the  prayer  tbat  the  returns 
be  set  aside,  the  promulgated  result  be  decreed  a  nullity,  that  the  returning 
officer  be  directed  to  make  a  correct  compilation  of  votes,  and  that  the  ordi- 
nance levying  the  tax  baaed  on  such  return  be  decreed  a  nalUty,  all  tend  to  the 
same  relief  and  are  not  cumulative  of  distinct  demands. 

Such  suit  is  required  to  be  directed  -against  the  police  jury,  and  the  allegation 
that  the  returning  officer  rejected  or  changed  returns  of  commissioners,  in 
violation  of  law,  furnishes  no  ground  for  the  exception  on  non -joinder,  beoans« 
the  returning  officer  is  not  made  a  defendant.   Act  No.  106>f  1892. 

APPEAL  from  the  Tenth    Judicial    District   for    the    Parish   of 
Avoyelles.     Coco,  J, 


A,  B.  Irion  for  Plaintiffs,  Appellants. 


William  H.  Petermanj  A,  J.  Laf argue  and  Clegg  A  Q^intero  for 
Defendant,  Appellee. 


Argaed  and  submitted  December  19,  1895. 
Opinion  handed  down  January  6,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiiiLBB,  J.  The  plaintiffs,  alleged  to  be  taxpayers  of  the  parish  of 
Avoyelles,  brought  this  suit  against  the  Police  Jury  of  the  parish,  to 
set  aside  the  election  returns  of  the  votes  cast  on  the  question  of 
levying  a  five  mills  tax  in  aid  of  a  projected  railroad,  the  petition 
praying  also  for  the  annulment  of  the  ordinance  of  the  jury  impos- 
ing the  tax.  The  allegations  are  in  substance  that  the  tax  was  de- 
feated by  a  majority  of  the  votes;  that  the  returns  were  changed, 
and  that  the  promulgation  of  the  result  was  not  in  accordance  with 
the  votes  cast.  •  The  defendants  excepted  that  the  District  Court  had 
no  jurisdiction,  because  there  was  no  pecuniary  amount  involved ; 
on  she  ground  also  there  was  a  misjoinder  of  parties  plaintiffs  and 
defendants;  on  the  further  ground  of  an  improper  cumulation  of 
demands,  and  an  additional  ground  of  no  cause  of  action.  The 
lower  court  sustained  the  exceptions,  and  plaintiffs  appeal. 

There  is  a  motion  to  dismiss  this  appeal  on  the  ground  that  there 
is  no  amount  in  controversy.  If  the  Constitution  in  defining  the 
jariadiction  of  this  court  is  to  be  Interpreted  as  excluding  all  contro- 
versies, in  which  the  appellant  does  not  assert  a  pecuniary  demand 
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of  the  amount  stated  in  the  Constitution,  the  result  would  be  to 
deny  judicial  cognizance  of  a  large  class  of  suits  involving  rights  o' 
the  highest  importance,  though  not  in  the  form  of  money  demands. 
Under  the  Constitution  of  1812,  the  jurisdiction  of  the  Supreme  Court 
was  declared  to  extend  to  all  civil  cases  in  which  the  amount  in  dis- 
pute exceeded  three  hundred  dollars.  In  respect  to  this  question 
our  present  Constitution  is  not  different,  except  as  to  the  appealable 
amount,  from  that  of  1812.  The  construction  of  the  judicial  power 
has,  at  all  times,  been  adverse  to  confining  the  jurisdiction  of  this 
court  to  mere  money  demands  of  litigants  of  the  amount  fixed  by 
the  Constitution.  Rowley  vs.  Rowley,  19  La.  558;  State  vs.  City, 
41  An.  159;  State  ex  rel.  Denis  vs.  Mayor,  48  An.  95;  State  ex  rel. 
Custodian  Notarial  Records  vs.  Theard,  45  An.  681;  Sheriff  vs.  Pres- 
ident Police  Jury,  46  An.  278.  The  argument  in  support  of  this 
motion  supposes  the  jurisdiction  depends  on  the  amount  of  the  tax 
each  of  the  taxpayers  has  to  pay.  Their  suit  puts  at  issue  the  tax 
of  five  mills  on  the  entire  taxable  property  of  the  parish.  In  view 
of  our  jurisprudence,  we  would  find  it  difficult  to  adopt  the  narrow 
test  of  jurisdiction  urged  in  support  of  the  motion.  But  there  is 
another  view.  If  the  votes  cast  defeated  the  tax,  the  ordinance 
imposing  it  is  illegal.  The  tax  depends  on  the  vote.  The  petition 
avers  the  requisite  vote  in  number  and  amount  of  property  was  not 
obtained,  but  on  the  contrary  the  tax  was  defeated.  With  the 
prayer  that  the  returns  be  set  aside,  there  is  also  the  demand  that 
the  ordinance  imposing  the  tax  be  annulled.  In  this  view  the  suit 
involves  the  legality  of  the  tax,  dependent  as  it  is  on  the  vote,  and 
that  question  gives  this  court  jurisdiction.  Constitution,  Art.  81; 
McGuire  vs.  Vogh,  86  An.  812;  Adler,  Goldman  &  Co.  vs.  Board  of 
Assessors,  87  An.  507. 

The  motion  to  dismiss  is  therefore  overruled. 

One  of  the  exceptions  denies  the  jurisdiction  of  the  District 
Court  because,  as  it  is  charged,  no  pecuniary  amount  is  involved. 
It  is  a  suit  of  taxpayers  of  the  parish  seeking  relief  against  a  tax 
alleged  to  have  been  illegally  imposed.  There  is  no  averment  of 
the  tax  of  each  of  the  taxpayers,  and  the  absence  of  this  averment 
is  the  basis  of  the  exception.  The  right  of  the  taxpayer  to  contest 
elections  under  Art.  242  of  the  Constitution  to  authorize  increased 
taxation  is  derived  from  the  Act  No;  106  of  1892.  <<Any  party  in 
interest"  may  contest.    The  object  of  such  contest  is  to  avert  taxa- 
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tion,  and  taxpayers  are  naturally  parties  in  interest.  When  sach 
snit  is  brought  the  amount  in  dispute  is  the  proposed  tax  on  the 
property  of  the  parish,  and  not  the  amount  of  the  tax  of  the  plain- 
tiff. In  view  of  the  allegation  in  the  petition  that  votes  were  re- 
jected representing  over  two  hundred  thousand  dollars  of  property, 
it  is  not  susceptible  of  controversy  that  a  five -mill  tax  on  the  prop- 
erty of  the  parish  afforded  the  basis  for  the  jurisdiction  of  the  lower 
court.  In  this  view  there  was  the  pecuniary  test,  if  none  other,  to 
give  jurisdiction.  Handy  vs.  New  Oilcans,  89  An.  107;  State  vs. 
City,  41  An.  169 ;  State  ex  reL  Denis  vs.  Mayor,  48  An.  95 ;  State  ex 
•el.  Custodian  Notarial  Records  vs.  Theard,  46  An.  681;  SherifT  vs. 
President  Police  Jury,  46  An.  278. 

The  exception  of  misjoinder  is  based  on  the  fact  that  some  of  the 
plaintiffs  are  residents  of  Avoyelles  and  others  reside  in  Orleans  and 
St.  Landry.  All  are  alleged  to  be  taxpayers.  There  are  two  articles 
of  the  Constitution  in  reference  to  elections  for  determining  [the  in- 
crease of  taxation.  One  of  these  articles  applies,  we  think,  to  taxa- 
tion for  purposes  of  local  government  and  confines  the  right  of  vot- 
infC  to  resident  taxpayers.  Art.  209.  It  was  so  construed  in  a  case 
of  a  tax  for  a  court  house  and  in  another  concerning  a  tax  for  a 
local  railroad.  Duperier  vs.  Viator,  86  An.  958 ;  McKenzie  vs.  Tax 
Collector,  39  An.  946.  The  other  article,  242,  deals  with  elections 
for  railway  enterprises,  and  in  our  view  entitles  taxpayers  to  vote. 
The  act  carrying  into  effect  this  last  article  provides  for  the  votes  of 
AOfir-resident  taxpayers.  We  think  that  taxpayers,  whether  resident 
or  non-resident,  were  properly  joined  as  plaintiffs. 

The  exception  of  non- joinder  of  defendants  refers  to  the  allega- 
tion in  the  petition  that  the  returns  made  by  J.  A.  Tassin  were 
changed  in  violation  of  law.  This  allegation  might  have  been 
omitted  without  detracting  from  the  cause  of  action.  The  prayer  is 
that  the  returns  be  decreed  a  nullity,  and  he  be  decreed  to  compile 
the  votes  as  cast.  He  is  not  made  a  defendant,  and  the  prayer  for 
a  compilation  of  returns,  abandoned,  as  we  are  informed  in  the 
brief,  was  not  essential  to  the  relief.  There  is,  in  our  opinion,  no 
baaiB  for  the  exception  on  this  ground. 

It  is  also  excepted  there  is  an  improper  cumulation  of  demands. 
In  our  opinion  the  prayer  that  the  election  returns  be  set  aside,  and 
for  the  avoidance  of  the  result  of  the  election,  may  well  be  joined. 
If  the  returns  are  set  aside  the  avoidance   of  the  election  is  the 
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seqael.  If  the  election  is  set  aside,  the  annalment  of  the  ordinance 
follows.  All  these  demaads  concar  to  the  same  end.  As  to  the 
prayer  for  the  compiling  of  the  votes,  that  becomes  useless  if  the 
relief  in  other  respects  is  granted. 

It  is  claimed,  too,  the  petition  shows  no  oanse  of  action.  But  it 
avers  snbstantially  that  the  tax  was  defeated  by  the  rejection  of 
legal  votes.  The  theory  of  the  exception  seems  to  be  that  non* 
resident  taxpayers  were  not  entitled  to  vote,  a  proposition  already 
snfficiently  discussed. 

We  think  the  exception  should  have  been  overruled,  and  defend- 
ants ordered  to  answer. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed  at  defendants'  costs. 


No.  11,914. 
John  W.  Johnson  vs.  A.  A.  Dean  bt  als. 

Theraliogof  the  District  Judge  declining  to  grant  a  continuance  when  associate 
counsel  is  present,  on  account  of  the  absence  of  leading  counsel  engaged  in 
professional  business  elsewhere,  will  not  be  disturbed. 

APPEAL  from  the  Fourth  Judicial  District  Court  for  the  Parish  of 
Grant.    Wear,  J. 

John  Clegg  and  John  Daspit  for  Plaintiff,  Appellant. 


W,  C.  Roberta  and  Leonard  «&  Randolph  for  Defendants,  Appellees. 


Argued  and  submitted  December  17,  1895. 
Opinion  handed  down  January  6, 1896. 


The  opinion  of  the  court  was  delivered  by 

MoEnbby,  J.  In  this  case  copies  of  the  petition  and  citation 
were  served  on  the  defendant  26th  April,  1896.  The  answer  of 
defendant  was  filed  May  27,  1896,  and  on  this  day  the  case  was  fixed 
for  trial  on  June  1.  One  of  the  associate  counsel  moved  for  a  con- 
tinuance on  account  of  the  allegations  in  defendants'  anawer,  which, 
as  he  alleged,  required  time  to  consider,  in  order  to  prepare  for  the 
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trial  of  the  cause.    And  for  the  additional  reason  that  plaintiff  was 
not  present,  or  represented,  when  the  case  was  fixed. 

The  motion  was  overruled. 

The  case  was  reassigned  for  June  8.  On  this  day  the  associate 
eoansel  moved,  again,  or  a  continuance,  assigning  as  a  reason 
therefor,  the  absence  of  the  leading  counsel  in  the  case.  At  the 
same  time  an  affidavit  of  one  of  the  leading  counsel  was  filed,  which 
recited  that  the  notice  of  the  fixing  of  the  case  reached  the  absen^ 
counsel  on  May  29,  and  that  by  reason  of  their  presence  being 
required  in  other  courts  of  the  State,  their  employment  and  engage- 
ment in  said  courts  having  been  made  prior  to  the  fixing  of  the  case 
for  trial,  that  it  was  impossible  for  either  of  the  leading  counsel  to 
be  present  on  the  day  fixed  for  the  trial. 

This  motion  was  overruled,  and  the  trial  o^  the  case  ordered  to  be 
proceeded  with.  Plaintiff  filed  a  bill  of  exceptions  to  the  ruling,  and 
declined  to  participate  in  the  trial.  There  was  judgment  of  dis- 
missal as  in  case  of  non- suit. 

No  legal  showing  was  made  for  a  continuance,  and  we  can  not  dis- 
turb the  judgment.  No  statement  was  made  that  the  counsel  were 
absent  because  of  physical  disability. 

It  has  been  repeatedly  held  that  a  continuance  will  not  be  granted 
on  account  of  the  absence  of  counsel  engaged  in  professional  busi- 
ness elsewhere.  Cameron  vs.  Lane,  86  An.  716 ;  Kohn  vs.  Short,  18> 
An.  291;  Brown's  Executor  vs.  Faulk's  Administrator,  12  La.  699. 

In  cases  of  continuance  the  judge  is  vested  with  large  discretion, 
and  we  will  not  disturb  his  ruling,  unless  it  is  manifestly  a  grosa 
abuse  of  the  discretion  with  which  he  is  vested. 

In  this  case  an  associate  counsel  was  present,  and  we  presume  the. 
caae  could  have  been  tried  without  manifest  injury  to  plaintiff.  Evi- 
dently this  was  the  opinion  of  the  District  Judge,  and  as  his  ruling 
was  based  on  several  decisions  of  this  court,  we  will  affirm  it. 

Judgment  affirm -^d. 


No.  11,880. 
Statb  of  Louisiana  vs.  Jban  Monobaux. 

If  the  record  falls  to  show  that  the  defendant  was  present  during  the  trial,  the  i^   ]^ 

reeord  may  be  amended  so  as  to  supply  the  omisston. 
ETldence  whloh  Is  irreleyant  and  admitted  withoat  objeotion,  oan  not  be  oor> 

roborated  by  the  testimony  of  another  witness  when  objected  to. 
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APPEAL  from  the  Eleventh  Judicial  District  Gonrt  for  the  Parish 
of  Acadia..    Perrault,  J, 


M.   J.   CunniTigham,   Attorney    General,    and   E.    B,  DubuiMony 
District  Attorney,  for  Plaintiff,  Appellee. 


E,  P,  Veazie  and  Charles  W,  Duray  for  Defendant,  Appellant. 


Submitted  on  briefs,  on  original  hearing,  November  9,  1895. 
Submitted  on  briefs,  on  rehearing,  January  11,  1896. 
Opinion  handed  down  November  18,  1895. 
Opinion  on  rehearing  handed  down  January  20,  1896. 


The  opinion  of  the  court;  was  delivered  by 

McEnbby,  J.  The  defendant  was  indicted  for  shooting  with  in- 
tent to  murder  while  lying  in  wait,  convicted  of  shooting  with  intent 
to  murder  and  sentenced  to  hard  labor  for  twenty  years.  He  ap- 
pealed from  the  judgment  and  sentence. 

There  is  only  one  bill  of  exception  in  the  record. 

It  recites  that  while  the  defendant  was  on  the  stand  in  his  own 
behalf,  he  stated  that  parties  in  the  interest  of  the  prosecution 
were  '<  forging  evidence  against  him,"  and  gave  as  an  instance, 
that  one  Benoit,  a  friend  of  the  prosecution,  had  come  to  the  Jail 
where  he  was  confined,  and  declared  to  him  that  he  would  make  the 
state  witness  Homere  Monceaux  swear  to  whatever  he  chose 
Cigainst  him.  This  testimony  went  to  the  jury  without  objection ; 
but  the  District  Attorney  put  at  issue  the  truth  of  this  statement 
and  rigidly  cross-examined  the  defendant.  In  the  course  of  the 
cross-examination  it  was  shown  that  Benjamin  Rodrigues  was  pres- 
ent and  heard  this  declaration  made  by  Benoit.  The  defendant's 
counsel  then  announced  that  for  the  sole  purpose  of  supporting  the 
testimony  of  the  accused  upon  this  point,  which  had  been  impeached 
by  the  cross-examination,  he  would  place  upon  the  stand  Benjamin 
Rodrigues.  The  jury  retired,  and  Rodrigues  was  called  and  swore 
to  the  fact  stated  by  the  defendant.  The  counsel  for  defendant 
then  proposed  to  put  the  testimony  of  Rodrigues  before  the  jury. 
This  was  refused  by  the  court  for  the  reason  that  ^'  if  an  irrelevant 
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or  inadmissible  fact  happens  to  go  to  the  jury  withoat  objection  by 
the  testimony  of  one  witness,  said  fact  should  not  be  allowed  to 
be  proved  by  another  witness,  when  objected  to,  simply  because 
the  first  witness  happened  to  be  impeached  by  cross-examination." 

It  does  not  appear  from  the  bill  that  the  credit  of  the  witness  for 
truth  and  veracity  was  impugned;  but  that  he  was  cross-examined 
as  to  a  fact  stated  by  him,  which  was  irrelevant  and  collateral  to  the 
issue.  The  only  object  of  calling  Rodrigues  as  a  witness  was  to  show 
that  the  accused  had  stated  truthfully  this  fact.  It  was  immaterial 
testimony  and  could  have  no  bearing  on  the  case,  and  there  was  no 
reason  why,  in  this  respect,  the  defendant  should  be  corroborated. 

Had  the  bill  shown  that  Homere  Monceaux  had  been  sworn  as  a 
witness,  and  that  Benoit  had  taken  an  active  part  in  the  prosecution, 
or  in  any  way  influenced  the  testimony  of  Monceaux,  the  testimony  of 
the  defendant  when  considered  in  relation  to  these  facts  might  have 
been  considered  material  and  important  and  the  testimony  of  the 
rejected  witness  would  be  permitted  to  go  to  the  jury.  The  absence  of 
any  such  statement  in  the  bill  and  the  ruling  of  the  District  Judge  are 
conclusive  to  our  minds  that  no  such  state  of  facts  existed,  and  that 
the  declaration  of  Benoit  was  an  idle  threat,  which  was  not  attempted 
to  be  carried  into  execution. 

Judgment  affirmed. 

On  Rbhbabing. 

The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  A  rehearing  was  granted  in  this  case.  To  the  Attor- 
ney Oeneral,  when  the  rehearing  was  granted,  was  allowed  the  right 
to  apply  for  the  necessary  process  to  correct  the  record  in  accord- 
ance with  the  facts. 

It  was  assigned  as  error  that  the  record  did  not  show  that  the 
prisoner  was  present  when  the  jury  was  sworn  and  empaneled.  Avail- 
ing himself  of  the  authority  granted  by  the  court  to  correct  the  rec- 
ord, the  Attorney  General  obtained  a  supplemental  transcript  from 
the  clerk  of  the  District  Court  and  had  it  filed  as  part  of  the  tran- 
script on  appeal. 

It  is  now  made  manifest  that  the  defendant  was  personally  present 
at  all  the  periods  of  the  prosecution  requiring  him  to  be  personally 
present — i.  e.,  he  was  present  in  open  court  with  his  counsel  at  the 
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arraignment,  the  empaneling  and  swearing  of  the  jury  and  through* 
out  the  trial. 

There  is  no  possible  ground  upon  which  to  sustain  the  writ  of  error. 
No  other  defence  was  urged  on  appeal. 

It  is  ordered  and  adjudged  that  the  sentence  and  judgment  are  af- 
firmed. 


No.  11,888. 
Statb  of  Louisiana  vs.  E.  Allobybb  &  Go. 

Act  No.  66  of  1894  does  not  violate  tbe  proTisions  of  the  State  and  Federal  Con* 
stItutlonB. 

It  is  within  the  power  of  the  State  to  forbid  a  oitlzen  of  the  State  doing  any  act  in 
tbe  State  which  yiolates  the  laws  of  the  State. 

If  a  party  while  in  the  State  takes  out  an  open  policy  in  a  marine  insurance  com- 
pany domiciled  out  of  the  State  and  which  has  not  complied  with  the  laws  of 
the  State  for  doing  business  within  its  territory,  covering  property  situated 
within  the  State,  he  is  liable  to  the  penalty  Imposed  by  Act  66  of  1894. 

The  mailing  of  a  letter  or  telegraphing  a  communication  by  which  instantly  each 
shipment  of  goods  is  insured  and  the  risk  attached  is  doing  an  act  in  this  State 
to  efleot  insurance  and  comes  within  the  act  forbidden  by  the  statute. 

APPEAL  from  the  Oivil  District  Oourt  for  the  Parish  of  Orleans. 
Theardj  J. 

M.  J.  Cunninghamf  Attorney  General,  and  E,  H.  McOaleb^  Jr.,  of 
Oounsel  for  Plaintiff,  Appellant,  cite:  13  Gratt  (Va.),  767;  59  Fed. 
R.  458;  139  Pa.  Stat.  609;  106  111.  11;  148  U.  8.  449;  49  Fed.  B.  851^ 
155  U.  S.  648. 


Bra'nch  K.  Miller  for  Defendants,  Appellees;  125  Mass.  874;  7  Bis* 
seU  0.  0.  815. 


Argued  and  submitted  on  briefs  November  21,  1895. 
Opinion  handed  down  December  16,  1895. 
Rehearing  refused  January  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

MoEnbby,  J.  This  is  a  suit  under  Act  66  of  1894,  for  the  benefit  of 
tibe  Oharity  Hospitals  of  New  Orleans  and  Shreveport,  to  compel  th» 
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defendants  to  pay  the  som  of  three  thousand  dollars  for  effecting  for 
themselyes  insurance  in  a  foreign  company,  which  had  no  anthcNr- 
ized  agent  in  this  State.  The  answer  of  the  defendant  snbstantially 
sets  ont  as  defences  that  the  open  policy  and  the  special  insurances 
of  shipments  under  the  same  are  all  New  York  contracts,  and  that 
the  contract  is  beyond  the  jurisdiction  of  this  court;  there  being  no 
part  of  the  contract  which  is  to  be  performed  elsewhere  than  in  New 
York,  and  that  no  authority  can  be  exercised  upon  persons,  acts  or 
contracts  which  are  beyond  the  limits  of  the  State,  and  the  exereise 
of  such  authority  would  be  extra-territorial;  that  the  act  is  in  Tie- 
lation  of  the  Federal  Constitution,  as  it  is  an  interference  with  com- 
merce, and  it  deprives  the  defendants  of  the  equal  protection  of  the 
laws,  and  that  the  act  also  violates  the  Constitution  of  the  State  of 
Louisiana,  for  the  reasons  last  assigned. 
Act  66  of  1894  is  as  follows : 

*^  That  any  person,  firm  or  corporation  who  shall  fill  up,  sign  or 
issue  in  this  State  any  certificate  of  insurance  under  an  open  marine 
policy,  or  who,  in  any  manner  whatever,  does  any  act  in  this  State 
to  effect  for  himself  or  for  another,  insurance  on  property,  then  in 
this  State,  in  any  marine  insurance  company  which  has  not  complied^ 
in  all  respects,  with  the  laws  of  this  State,  shall  be  subject  to  a  fine 
of  one  thousand  dollars  for  each  offence,  which  shall  be  sued  for  in 
any  competent  court,  by  the  Attorney  General,  for  the  use  and 
benefit  of  the  Charity  Hospitals  in  New  Orleans  and  Shreveport." 

The  insurance  was  taken  out  on  an  open  policy  in  the  Atlantic 
Mutual  Insurance  Company— on  account  of  defendants — ^and  to 
eover  cott-on  in  bales,  purchased  and  shipped  by  them,  on  which 
drafts  are  drawn  for  the  purchase,  upon  whom  it  may  concern.  Tlie 
company  is  domiciled  in  New  York,  and  is  engaged  in  the  business 
of  marine  insurance.  It  has  appointed  no  agent  in  the  State  of 
Louisiana^  and  has  not  complied  with  the  conditions  prescribed  by 
the  laws  of  the  State  for  conducting  its  business  within  the  same.  It 
is  admitted  that  the  defendants,  on  Octooer  23,  1894,  insured  in  said 
open  policy  one  hundred  bales  of  cotton,  by  mail  communication, 
aad  that  at  the  time  of  the  maUing  of  the  communication,  the  cotton 
was  situated  within  the  limits  of  the  State.  When  the  communftea- 
tlom  was  posted,  it  had  the  effect,  if  the  shipment  was  in  accordance 
witli  the  sUpnkitioas  of  the  open  policy,  of  insuring  the  cotton  ftom 
Um^  time. 
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As  this  case  is  the  seqael  of  the  case  of  State  vs.  Williams,  46  An. 
922,  we  refer  to  that  case  for  a  fnU  statement  of  the  character  of  the 
transaction  between  defendants  and  the  company,  and  for  the  inter- 
pretation and  construction  placed  upon  the  contract.  It  is  suffi- 
cient to  say,  here,  that  in  that  case,  we  held  that  an  open 
policy  of  insurance  in  which  an  aggregate  amount  is  expressed, 
there  are  as  many  contracts  of  insurance  as  there  are  endorse- 
ments on  the  policy  of  separate  shipments  of  goods.  The  open 
policy  in  this  case  is  conceded  to  be  a  New  York  contract.  Hence, 
the  special  insurance  effected  on  the  cotton  complained  of  here 
was  a  New  York  contract.  The  insurance  company  has  been 
doing  business  in  effecting  insurance  on  cotton  in  this  State,  and  this 
is  not  an  isolated  instance.  Whether  the  mode  adopted  by  the  com- 
pany was  designed  to  evade  the  laws  of  the  State,  it  is  immaterial  to 
determine.  The  effect  of  the  contract  has  been  to  eyade  the  laws 
of  Louisiana,  and  Act  66  of  1894  was  doubtless  intended  to  prevent 
just  such  contracts  as  the  defendants  entered  into  with  the  Atlantic 
Mutual  Insurance  Company. 

There  can  be  no  doubt  of  the  correctness  of  the  proposition  that 
the  right  to  prohibit  foreign  corporations  from  doing  business  in  the 
State  without  complying  with  Art.  286  of  the  Constitution,  carries 
with  it  the  right  to  enforce  the  prohibition  by  appropriate  legisla- 
tion. State  vs.  Williams,  46  An.  922 ;  Hooper  vs.  People  of  Slate  of 
Oalifomia,  165  U.  S.  648,  and  cases  cited. 

We  will  here  remark  that  this  case  effectually  disposes  of  defend- 
ants' contention  as  to  the  unconstitutionality  of  the  act  as  an  inter- 
ference with  commerce  between  the  States,  and  as  being  in  violation 
of  the  14th  Amendment  to  the  Constitution  of  the  United  States. 

As  the  act  is  in  the  enforcement  of  Art.  286  of  the  Constitution  of 
the  State,  we  do  not  see  wherein  it  violates  that  instrument. 

The  question  presented  is  the  simple  proposition,  whether  under 
the  act,  a  party,  while  in  the  State,  can  insure  property  in  Louisiana 
in  a  foreign  insurance  company,  which  has  not  complied  with  the 
laws  of  the  State,  under  an  open  policy,  the  special  contract  or  in- 
surance and  the  open  policy  being  contracts  entered  into  beyond  the 
limits  of  the  State. 

The  power  to  forbid  foreign  insurance  companies  from  doing  busi- 
ness until  they  comply  with  prescribed  conditions  within  the  State 
necessarily  carries  with  it  the  right  to  enforce  this  power  by  appro- 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896  107 

state  YB.  Allgeyer  A  Go. 

priate  legislation.  The  State,  therefore,  has  the  right  to  prohibit  its 
citizens  from  taking  oat  an  open. policy,  covering  special  contracts 
of  insurance  in  a  foreign  insurance  company,  which  has  not  complied 
with  its  laws.  State  vs.  Williams,  46  An.  922;  Frisbie  vs.  United 
States,  157  U.  S.  166. 

This  legal  proposition  is  folly  stated  in  the  case  cited,  and  is 
elabcrately  argaed  and  sustained  in  the  case  of  Hooper  vs.  The 
People  of  Oalifomia. 

We  are  not  dealing  with  the  contract.  If  it  be  legal  in  New  York, 
it  is  valid  elsewhere.  We  are  concerned  only  with  the  fact  of  its 
having  been  entered  into  by  a  citizen  of  Louisiana  while  within  her 
limits,  affecting  property  within  her  territorial  limits.  It  is  the  act 
of  the  party,  and  not  the  contract,  which  we  are  to  consider.  The 
defendants  who  made  the  contract  did  so  while  they  were  in  the 
State,  and  it  had  reference  to  property  located  within  the  State. 
Such  a  contract  is  in  violation  of  the  laws  of  the  State,  and  the  de- 
fendants who  made  it  were  within  the  jurisdiction  of  the  State,  and 
must  be  necessarily  subject  to  the  penalty,  unless  there  is  some  in- 
hibition in  the  Federal  or  State  Gonstitutions,  or  that  it  violates  one 
of  those  inalienable  rights  relating  to  persons  and  property  that  are 
inherent,  although  not  expressed  in  the  organic  law.  It  does  not 
forbid  the  carrying  on  by  the  insurance  company  of  its  legalized 
business  within  the  State.  It  is  a  means  of  preventing  its  doing  so 
without  subscribing  to  certain  conditions  which  are  recognized  ^ 
legitimate  and  proper.  It  does  not  destroy  the  constitutional  right 
of  the  citizens  of  New  York  to  do  business  within  the  State  of  Lou- 
isiana, or  of  the  citizens  of  Louisiana  from  insuring  property.  It 
says  to  the  citizens  of  New. York  engaged  in  insurance  business,  that 
they  must^  like  its  own  citizens,  pay  a  license,  and  have  an  author- 
ized agent  in  the  State  as  prerequisite  to  their  doing  said  business 
within  its  State,  and  it  says  to  its  own  citizens,  you  shall  not  make  a 
contract,  while  in  the  State,  with  any  foreign  insurance  company 
which  has  not  complied  with  the  laws.  You  shall  not,  in  this  man- 
ner, contravene  the  public  policy  of  the  State  in  aiding  and  assisting 
in  the  violation  of  the  laws  of  the  State.  The  sovereignty  of  the  State 
would  be  a  mockery  if  it  had  oot  the  power  to  compel  its  citizens  to 
respect  its  laws. 

In  the  case  of  Commonwealth  vs.  Biddle,  189  Pa.  605,  it  was 
held,   ''  beyond  the  limitations  imposed  by  the  Constitution,   the 
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power  of  the  LegiBlatore  to  declare  any  acts  done  within  the  territory 
of  the  State,  anlawfnl  or  criminal,  can  not  be  qoestioned ;  and  all 
considerations  of  wisdom  or  policy,  of  hardship,  of  difficolty,  or 
even  impossibility  of  genercd  enforcement,  mast  be  addressed  to  the 
law-making  branch  of  the  government.  We  entertain,  therefore, 
no  donbt  of  the  power  of  the  Legislature  to  make  the  insurance  of 
his  property  in  an  unauthorized  foreign  company,  by  an  owner, 
criminal,  if  done  in  this  State." 

The  defendants,  while  in  the  State,  undoubtedly,  insured  their 
property  located  in  the  State,  in  a  foreign  insurance  company,  under 
an  open  policy. 

The  instant  the  letter  or  communication  was  mailed,  or  tele- 
graphed, the  property  was  insured.  The  act  of  insurance  was  done 
within  the  State,  and  the  offence  denounced  by  the  statute  was 
complete. 

In  the  case  referred  to  of  Hooper  vs.  People  of  State  of  California, 
the  court  reviewed  a  statute  of  California  similar,  in  some  respects, 
to  the  one  now  under  consideration.  The  California  statute  says : 
*'  Every  person  who,  in  this  State,  procures,  or  agrees  to  procure, 
any  insurance  for  a  resident  of  this  State,  from  any  insurance  com- 
pany not  incorporated  under  the  laws  of  this  State,  unless  such 
company,  or  its  agent,  has  filed  the  bond  required  by  the  laws 
of  this  State  relative  to  insurance,  is  guilty  of  a  misdemeanor." 

p.  D.  Mott,  a  resident  of  California,  applied  to  one  Hooper  for 
insurance  on  a  vessel.  Hooper  was  the  agent  of  foreign  insurance 
brokers,  domiciled  in  New  York.  The  insurance  was  placed  by  the 
foreign  brokers.  Hooper  forwarded  to  his  principals  a  telegram,  aa 
follows:  *'  Alliance,  four  thousand  dollars,  done  in  American  form." 
The  brokers  forwarded  to  Hooper  g  policy  in  the  China  Mutual 
Insurance  Company,  insuring  four  thousand  dollars  on  the  steamer 
Alliance.  Mott  was  prosecuted  and  convicted  under  the  statute. 
The  Supreme  Court  of  the  United  States  affirmed  the  conviction. 
In  this  case  all  the  objections  of  defendants  to  the  Louisiana  statute 
have  been  met. 

There  is  in  the  statute  an  apparent  interference  with  the  liberty  of 
defendants  in  restricting  their  rights  to  place  insurance  on  property 
of  their  own,  whenever,  and  in  what  company  they  desired.  But  in 
exercising  this  liberty  they  would  interfere  with  the  policy  of  the 
State,  in  forbidding  insurance  companies,  which  had  not  oomplied 
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witb  the  laws  of  the  State,  ftom  doing  baainess  within  its  limita. 
Individual  liberty  of  action  must  give  way  to  the  greater  right  of  the 
collective  people  in  the  assertion  of  a  well  defined  policy,  designed 
and  intended  for  the  general  welfare. 

One  offlence  only,  under  the  statute,  has  been  proved. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now 
ordered,  adjudged  and  decreed  that  the  plaintiff,  for  the  use  of  an4 
benefit  of  the  Charity  Hospitals  of  New  Orleans  and  Shreveport,  d4 
have  and  recover  judgment  against  the  defendants  for  one  thousand 
dollars,  with  five  per  cent,  interest  from  judicial  demand,  the 
defendants  to  pay  all  costs. 
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so  IdOA 

Statb  op  Louisiana  hx  rbl.  Ghablbb  A.  Butlbb,  Distbiot  At-         ^^ 

TOBNBY  FOB  THB  PARISH  OF  OBLBANB,  VS.  HONOBABLB  JAMBS  C.     lift   ^ 

MoisB,  JuDGB  OF  Sbotion  <«  B,"  Obiional  Distbiot  Ooubt  fob 

THE  PaBIBH  of  OBLBANS. 

Under  the  laws  and  Jurisprudenoe  of  the  State  of  Louisiana  the  District  Attorney 
for  the  parish  of  Orleans  has  not  the  right  to  enter  AnoUe prosequi  In  a  criminal 
•proceeding,  after  the  conviction  of  the  accused  is  completed,  by  the  final  die- 
position  of  all  declinatory  and  Intermediate  pleas  and  motions,  and  the  par- 
doning power  of  the  Ooremor  has  become  operative. 

There  are  three  stages  In  a  criminal  prosecution,  viz.: 

Tb«  Inangnratton  or  preliminary  stage,  where   the   Indictment   Is   absolutely- 
under  the  control  of  the  prosecuting  officer. 

The  trial  of  the  cause,  and  Its  Incidents,  during  which  the  court  has  control, 
and  the  power  of  the  prosecuting  officer  Is  suspended. 

Tlie  period  between  the  verdict  of  the  jury  and  the  sentence  by  the  court,  when 
the  pardoning  power  supervenes. 

A  PPLICATION  for  Writ  of  Mandamu8. 


Relator  in  propria  pergona. 
Idcnel  Adam8  of  Ooonsel. 


Respondent  in  prcfpria  persona. 

M,  J.  Cuwninghamj  Attorney  General,  E,  Howard  MoCeXeh  and  R. 
M.  STCwn  for  Reapondent. 
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Submitted  on  briefs  December  7,  1895. 
Opinion  handed  down  December  21,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkinb,  J.  The  grounds  upon  which  the  relator  demands  relief 
are  best  stated  in  the  phraseology  of  his  own  petition,  which  we 
reproduce  in  its  entirety,  to-wit,  viz. : 

*  To  the  Honorable  Chief  JuHice  and  Aasooiate  JiMticea  of  the  Supreme 
Ckmrt  of  the  State  of  Louisiana: 

«  The  petition  of  the  State  of  Louisiana  on  the  relation  of  Oharles 
A.  Butler,  District  Attorney  for  the  parish  of  Orleans,  with  respect 
represents : 

*^  That  there  is  now  pending  before  Section  B  of  the  Criminal  Dis- 
trict Court  for  the  parish  of  Orleans,  of  which  the  Honorable  James 
0.  Moise  is  the  presiding  judge,  a  certain  prosecution,  entitled  No. 
23,012,  State  of  Louisiana  vs.  Henry  Bier,  indictment  for  perjury; 
which  said  prosecution  has  been  duly  allotted  to  Section  B  of  said 
Criminal  District  Court,  and  of  which  the  said  court  has  jurisdiction. 

'<  Your  relator  further  avers  that  said  Henry  Bier,  after  having 
been  duly  arraigned  and  having  pleaded  to  said  indictment,  was  duly 
put  upon  his  trial  in  said  Section  B  of  said  Criminal  District  Court 
presided  over  by  said  Honorable  James  C.  Moise,  upon  said  indict- 
ment for  perjury,  and  was  duly  convicted  by  a  jury  empaneled  and 
sworn,  and  that  subsequently,  upon  motion  of  said  Henry  Bi^r,  a  new 
trial  was  asked  for  and  refused. 

<'  Your  relator  further  avers  that  subsequently,  to -wit,  on  the  23d 
day  of  November,  1895,  no  judgment  having  yet  been  pronounced 
upon  said  Henry  Bier,  by  reason  of  the  verdict  of  the  jury,  herein- 
above stated,  upon  said  indictment,  your  relator,  in  furtherance  of 
the  ends  of  public  justice,  presented  to  the  Honorable  James  C. 
Moise,  Judge  of  said  Section  B  of  said  Criminal  District  Court,  the 
said  court  then  being  duly  opened  and  in  session,  a  formal  motion  to 
nolle  prosequi  the  said  pending  prosecution  of  the  State  of  Louisiana 
vs.  Henry  Bier,  and  for  and  on  behalf  of  the  State  of  Louisiana,  de- 
clared that  he  would  no  further  prosecute  the  said  cause,  which  said 
motion  your  relator  was  duly  authorized  and  empowered  to  present 
by  virtue  of  the  power  in  him  vested  by  law  as  District  Attorney  for 
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the  parish  of  Orleans,  and  respectfnlly  asked  that  said  motion  be 
filed  and  spread  npon  the  minutes  of  said  coart,  and  that  in  obedience 
thereto  a  nolle  prosequi  be  entered  in  said  cause,  and  that  said  Henry 
Bier  be  discharged  without  day,  and  that  thereupon  the  said  Hon. 
James  O.  Moise,  Judge  as  aforesaid,  directed  an  entry  to  be  made  on 
the  minutes  of  said  court,  refusing  to  permit  the  filing  of  said  motion 
at  this  time,  and  fixing  Tuesday,  November  26,  as  the  date  for  the 
hearing  of  evidence  in  the  matter. 

"Your  relator  further  avers  that  on  the  said  26th  day  of 
November,  1895,  the  said  Hon.  James  0.  Moise,  Judge  of 
Section  B  of  said  Criminal  District  Court,  the  said  court  being 
then  duly  opened  and  in  session,  proceeded  to  take  evidence 
in  said  matter,  after  having  first  overruled  a  formal  objection 
interposed  by  your  relator  on  behalf  of  the  State  of  Louis- 
iana, to  the  effect  that  said  evidence  was  irrelevant  to  the  issue 
before  the  court,  and  therefore  inadmissible,  and  after  the  hear* 
ing  of  said  evidence  the  court  refused  to  order  the  filing  of  said  mo- 
tion, or  the  spreading  of  the  same  upon  the  minutes,  and  the  making 
of  the  same  part  of  said  record.  Your  relator  further  avers,  that 
notwithstanding  that  said  motion  was  couched  in  respectful  language 
and  otherwise  unobjectionable  in  form,  and  that  no  judgment  had  as 
yet  been  pronounced  upon  said  Henry  Bier,  by  rea:Son  of  the  verdict 
of  the  jury  upon  said  indictment,  and  that  it  was  the  duty  under  the 
law  of  said  judge  to  direct  the  filing  of  said  motion  and  the  spread- 
ing of  the  same  upon  the  minutes  and  to  make  the  same  part  of  said 
record,  whatever  might  be  his  subsequent  action  thereon,  he  has  ar- 
bitrarily and  unwarrantably  refused  to  allow  the  said  motion  to  be 
filed,  or  to  be  spread  upon  the  minutes,  thereby  denying  to  your  re- 
lator, on  behalf  of  the  State  of  Louisiana,  the  exercise  of  a  legal  and 
official  right. 

^'  Your  relator  annexes  hereto  a  copy  of  said  motion,  presented  by 
him  as  District  Attorney  for  the  parish  of  Orleans  to  the  said  Hon. 
James  C.  Moise,  judge  of  Section  B  of  said  Criminal  District  Court* 
together  with  all  the  exhibits  attached  to  said  motion,  as  well  as  cer- 
tified copies  of  the  minutes  of  said  court  of  November  28  and  26, 
1895,  and  makes  the  same  part  of  this  petition. 

<*  Your  relator  further  avers,  that  due  notice  was  served  verbally 
in  open  court  upon  the  said  Hon.  James  C.  Moise,  judge  as  aforesaid, 
notifying  said  judge  of  your  relator's  intention  to  apply  to  the  Hon** 
orable  the  Supreme  Court  for  a  writ  of  mandamus  in  said  matter. 
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*^  Wherefore,  the  premises  and  annexed  affidavit  considered,  your 
relator  respectfully  prays  that  a  writ  of  mandamua  issue,  directed  to 
the  Hon.  James  O.  Moise,  judge  of  Section  B,  of  the  Oiiminal  Dis- 
trict Court  for  the  parish  of  Orleans,  ordering  and  commanding  him 
to  direct  the  filing,  spreading  upon  the  minutes,  and  making  part  of 
the  record  in  the  case  of  the  State  of  Louisiana  vs.  Henry  Bier,  No. 
28,012  of  the  docket  of  the  said  Criminal  District  Court,  the  motion 
hereinabove  referred  to,  so  that  the  said  motion,  when  so  filed  and 
spread  upon  the  minutes,  shall  be  considered,  taken  and  held  to  be 
part  of  the  record  in  said  cause;  and  relator  prays  for  all  such  fur- 
ther orders,  aid  and  relief  as  may  be  needful  in  the  premises. 

**  Chas.  a.  Butlbb, 
"  District  Attorney^  Pariah  of  OrleaiM." 

It  will  be  perceived  that  the  gravamen  of  the  relator's  complaint 
is,  that  Henry  Bier,  having  been  indicted  for  perjury,  in  the  court 
presided  over  by  the  respondent,  a  verdict  of  guilty  having  been 
rendered  by  the  jury  of  trial,  and  a  motion  for  new  trial  having  been 
overruled,  he  tendered  in  open  court  a  formal  motion  to  nolle  prose'* 
qui  the  case,  as  a  pending  prosecution,  and  '<  declared  that  he  would 
no  further  prosecute  the  said  cause."  That  he  was  duly  authorized 
and  empowered  to  present  said  motion;  and,  upon  presenting  same, 
he  <<  respectfully  asked  that  said  motion  be  filed  and  spread  upon  the 
minutes  of  said  court,  and  that,  in  obedience  thereto,  a  nolle  prosequi  be 
entered  in  said  cause,  and  that  said  Henry  Bier  be  discharged  without 
day."  ''That,  thereupon,  the  (respondent)  directed  an  entry  to  be 
made  on  the  minutes  of  said  court,  refusing  to  permit  the  filing  of 
said  motion  at  that  time,  and  fixed  a  different  day  for  the  hearing  of 
evidence  in  the  matter." 

That  after  hearing  evidence,  the  respondent  refused  to  order  the 
filing  of  said  motion,  or  the  spreading  of  the  same  upon  the  minutes, 
or  the  making  the  same  a  part  of  the  record. 

Having  made  the  foregoing  statement  of  the  facts  as  disclosed  by 
the  record,  relator  makes  the  further  averment  as  characterizing 
his  right  to  enter  a  nolle  prosequi,  and,  to  that  end,  to  have  the  writ- 
ten motion  filed  and  spread  upon  the  minutes  of  the  respondent's 
court,  viz. : 

'' Your  relator  further  avers  that,  notwithstanding  the  aforesaid 
motion  was  couched  in  respectful  language,  and  otherwise  unobjec- 
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tionable  in  form,  and  that  no  judgment  has,  as  yet,  been  pronounced 
upon  said  Henry  Bier,  by  reason  of  the  verdict  of  the  jury  npon  said 
indictment,  *  *  *  (the  respondent)  has  arbitrarily  and  unwar- 
rantably refused  to  allow  said  motion  to  be  filed,  or  to  be  spread 
upon  the  minutes  of  his  court." 

To  his  petition  the  relator  annexes  the  motion  to  nolle  prosequi, 
which  was  tendered,  and  the  filing  of  which  was  by  respondent 
declined. 

It  is  of  the  following  purport,  substantially,  viz. :  that  relator 
comes  into  court,  in  the  case  of  State  vs.  Henry  Bier,  No.  28,012, 
and  ''  gives  the  court  here  to  understand  and  be  informed  that,"  for 
certain  causes  and  reasons  therein  recited  as  being  satisfactory  to 
himself,  ^*  he  now  enters  a  nolle  prosequi  "  in  the  aforesaid  cause, 
'*  and  prays  that  said  Henry  Bier  he  discharged  without  dayJ*^  (Our 
italics.) 

It  is  quite  evident  that  the  relator  assumed  the  right,  under  the 
circumstances  related,  to  act  independently  of  the  respondent  and 
enter  a  nolle  prosequi  upon  his  own  motion,  particularly  in  view  of 
the  fact  that  his  offer  to  file  his  motion  was  accompanied  with  the 
declaration  <' that  he  would  no  further  prosecute  the  said  cause;" 
and  the  allegation  of  the  motion  was,  that  <'  he  gives  the  court  to 
understand  and  be  informed  that  he  now  enters  a  nolle  prosequi,  and 
prays  that  said  Henry  Bier  be  discharged  without  day." 

It  was  his  intention  and  expectation,  that  the  motion,  once  it  was 
filed  and  spread  upon  the  minutes  of  respondent's  court,  would  take 
effect  immediately,  and  irrevocably  operate  an  absolute  discharge  of 
Bier,  and  leave  nothing  to  be  thereafter  done  but  the  performance 
of  the  purely  ministerial  duty  of  releasing  him  from  confinement  and 
setting  him  at  liberty,  and,  this  duty  not  having  been  performed  by 
the  respondent,  recourse  could  be  had  to  mandamus. 

The  respondent's  return  makes  a  similar  showing  as  to  the  condi- 
tion of  the  record  in  the  case  of  State  vs.  Henry  Bier,  and  he  thereto 
annexes  a  certified  copy  of  the  indictment  against  the  defendant 
and  extracts  from  the  minutes  of  his  court,  showing  its  exact  stoitus 
at  the  date  the  relator  tendered  his  motion  to  discharge  the  defend- 
ant on  a  nolle  prosequi. 

Referrjni;  to  the  circumstances  under  which  the  relator's  applica- 
cation  was  made,  and  the  character  of  relator's  motion  to  enter  a 
noiUe  prosequi,  the  respondent  says  that  *Mt  will  be  observed  that 
8 
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this  document  does  not  ask  leave  of  the  conrt  for  its  filing,  nor  that 
it  be  spread  upon  the  minutes  of  the  court ;  the  contention  of  the 
District  Attorney  being  that  the  entry  of  a  nolle  prosequi  was  not 
subject  to  judicial  control  (and)  that  he  had  an  absolute  right  to 
enter  the  nolle  prosequi.^^  <<  And  the  document  was  drawn  in  this 
form  presumably  to  accentuate  and  give  force  to  this  idea." 

Regarding  the  District  Attorney's  motion  in  this  light — and  this 
supposition  of  the  respondent  is  entirely  justified  by  the  declaration 
of  that  oflOicer,  made  contemporaneously  with  his  proposal  to  enter 
a  nolle  prosequi^  and  by  the  averments  of  his  petition  herein — ^he 
declares  in  his  return  ''  that  a  nolle  prosequi  in  criminal  proceedings 
is  a  declaration  of  record  from  the  legal  representative  of  the 
government,  that  he  will  no  further  prosecute  (a)  particular  indict- 
ment, *  *  and  that  to  be  effective  it  must  be  put  of  record." 
That  '<  the  District  Attorney  has  no  right,  power  or  authority  to 
have  a  nolle  prosequi  entered  in  any  case  of  guilt,  as  to  a  felony, 
without  the  consent  of  the  court,"  and  that  ^Mt  is  universally  con- 
ceded that  the  judicial  control  begins  after  empanelment  and  swearing 
the  jury,^^ 

He  further  returns  that,  as  under  Art.  66  of  the  Constitution  the 
pardoning  po^er  is  lodged  in  the  Governor,  "after  conviction," 
upon  a  recommendation  of  the  Board  of  Pardons,  the  relator  had 
not,  at  the  stage  of  the  proceedings  indicated,  the  power  or  author- 
ity to  release  a  convict;  and  for  a  prosecuting  officer  to  assume  such 
a  power,  even  with  the  consent  of  the  court,  would  be  usurpation  on  the 
part  of  the  Judiciary, 

'<  If  the  court  has  the  power  to  protect  the  constitutional  rights  of 
the  prisoner  under  Art.  five  (5) ,  it  has  the  power  to  preserve  the 
constitutional  prerogative  of  the  Governor  under  Art.  sixty-six  (66). 
During  the  course  of  a  criminal  trial  the  conrt  will  see  that  both  pro- 
visions of  the  Oonstitution  are  protected  from  encroachment  (and) 
preserved  from  violation.  Respondent  affirms  that,  after  the  ver- 
dict of  the  jury,  the  pardoning  power  alone  can  release  the  prisoner* 
and  this  he  now  proposes  to  show" — citing  authorities. 

After  summarizing  the  authorities  and  applying  them  to  the  is- 
sues raised,  the  respondent  sets  out  his  reasons  in  extenso  in  support 
of  the  impolicy  of  permitting  the  District  Attorney  to  enter  a  noUe 
prosequi  at  a  stage  of  the  proceedings  when  its  entry  would  operate 
a  discharge  of  the  defendant  if,  in  law,  he  had  the  right  to  do  so. 
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These  proceedings  present  to  this  court  for  consideration  and 
judgment  two  questions : 

1.  Whether  a  District  Attorney  has  the  power  conferred  upon 
him  by  law  to  enter  a  noils  proaequi.  with  or  without  the  consent  of 
the  court,  in  a  criminal  case,  after  the  jury  of  trial  has  rendered  a 
verdict  of  guilty,  and  a  new  trial  has  been  applied  for  and  refused, 
though  no  formal  judgment  of  the  court  has  been  signed  and  no  sen- 
tence has  been  pronounced. 

2.  If ,  as  matter  of  law,  the  District  Attorney  has  not  the  right,  at 
such  stage  of  proceedings,'  to  enter  a  noUe  proBequi  which  will,  of  his 
own  motion,  discharge  the  accused  from  custody,  has  he  the  legal 
ril^ht  to  have  such  motion  to  noUe  prosequi  filed  among  the  records 
in  such  cause,  and  spread  upon  the  minutes  of  the  court,  against  the 
will  of  the  judge  presiding  at  the  trial? 

The  District  Attorney,  as  relator,  contends  for  the  affirmative  of 
both  propositions,  while  the  District  Judge,  as  respondent,  contends 
for  the  negative  of  both. 

The  first  proposition  overshadows  the  second.  It  is  a  new  question 
in  oar  jurisprudence,  and  one  of  incalculable  importance  not  only  to 
the  accused,  but  to  the  administration  of  public  justice.  As  its  de- 
termination seems  to  raise  a  question  of  constitutional  power  and 
jurisdiction,  that  issue  must  be  disposed  of  first — ^it  being,  as  above 
outlined,  whether  relief  could  be  afforded  the  defendant  by  the 
court  and  the  District  Attorney,  or  by  the  Qovemor  alone,  upon  rec- 
ommendation of  the  Board  of  Pardons. 


Art.  66  of  the  Constitution  of  1879  provides: 

''  The  (Governor  shall  have  power  to  grant  reprieves  for  all  of- 
fences against  the  State,  and,  except  in  cases  of  impeachment  or 
treason,  shall,  upon  recommendation  in  writing  of  the  Lieutenant 
(Governor,  Attorney  General  and  presiding  judge  of  the  court  before 
which  conviction  was  had,  or  of  any  two  of  them,  have  power  to 
grant  pardons,  commute  sentences  and  remit  fines  and  forfeitures 
after  conviction.  In  cases  of  treason  he  may  grant  reprieves  until 
the  end  of  the  next  session  of  the  Qeneral  Assembly,  in  which  body 
the  power  of  pardoning  is  vested." 

To  determine  wJ^en  the  grant  of  power  conferred  upon  the  Gov- 
ernor by  that  article  may  be  exercised,  depends  upon  the  proper  in- 
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terpretation  of  the  phrase  ''after  conviction,"  which  is  therein 
employed.  If  it  signifies  simply  the  verdict  of  a  jury  convicting  the 
accused  of  the  crime  charged  against  him  in  the  indictment,  the  view 
of  the  respondent  is  correct;  bnt,  if  it  be  necessary  that  a  judgment 
of  the  court  pronouncing  sentence  should  be  formally  signed,  in 
order  that  there  be  a  conviction,  the  contention  of  the  relator  is 
correct.  It  is  but  reasonable  to  assume  that  the  judicial  and  legis- 
lative interpretations  which  have  been  placed  upon  like  terms  occur- 
ring in  statutes  of  the  State,  and  decisions  of  this  court,  should  be 
applied  to  such  terms  in  the  organic  law ;  and  that  similar  terms  em- 
ployed in  other  articles  of  the  same  instrument  may  be  consulted  in 
order  to  test  and  determine  the  purpose  had  in  view  by  the  framers 
of  that  instrument. 

On  looking  into  our  statutes  we  find  something  which  will  throw 
light  upon  the  question. 

For  instance,  it  is  said : 

''  And  whenever  the  jury  shall  return  a  verdict  qualified  as  afore- 
said, the  person  convicted  shall  be  sentenced,"  etc.  Revised  Statutes, 
Sec.  1000. 

Again: 

''If  final  judgment  has  been  rendered  upon  any  indictment, 
*  *  *  an  appeal  may  be  taken  on  behalf  of  the  accused  from  such 
Judgment,  returnable  to  the  Supreme  Court,  as  in  civil  cases."  Ib.f 
Sec.  1001. 

Again : 

"  The  judges  of  the  several  courts  ♦  ♦  ♦  are  hereby  author- 
ized and  empowered  to  sentence  all  persons  under  fifteen  years 
of  age  convicted  of  crimes,"  etc.     Jb.,  Sec.  1006. 

Again: 

"In  all  cases  when  persons  convicted  of  crimes  shall  be  eentenced 
to  death,"  etc.    75.,  Sec.  1007. 

Again : 

"Persons  in  confinement,  under  a  judgment  of  conviction  in  a 
criminal  prosecution  from  which  an  appeal  has  bee  a  taken,  shall 
have  the  right  to  make  it  returnable,"  etc.     75.,  Sec.  1905. 

And,  finally,  the  statute  which  fixes  the  fees  of  the  District  Attor- 
ney for  the  parish  of  Orleans  employs  this  language,  viz. : 

"  For  each  contTiotton  on  which  the  accused  is  findUy  sentenced;" 
and  "that  he  shall  not  be  paid  his  fee  or  commission  until  the 
sentence  has  become  final  on  appeal."     Sec.  1  of  Act  29  of  1890. 
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All  of  these  statutes  seem  to  lead  to  the  sappositlon  that  *^  con- 
viction" is  a  stage  of  the  proceeding^  which  precedes  the  judgment 
or  sentence  of  the  court;  and  that  the  latter  serves  merely  as 
the  basis  of  an  appeal  or  execution,  and  not  to  enlarge  the  verdict  or 
aid  in  the  determination  of  the  guilfc  of  the  accused. 

To  Ulustrate:  In  case  of  an  acquittal  by  a  jary  there  is  no  judg- 
ment signed,  yet,  in  the  event  of  a  future  prosecution  for  the  same 
offence,  the  record  would  furnish  complete  proof  of  the  plea  of 
autrefois  acquit;  and  this  would  be  equally  true  of  autrefoiB  convict. 

On  this  subject  a  familiar  text  writer  says : 

<<An  acquittal,  even  without  the  judgment  of  the  court  thereon,  is 
a  bar  *  *  *  Ordinarily,  however,  a  verdict  of  guilty  will  sustain 
the  plea.  A  plea  of  guilty  need  not,  to  be.  a  bar,  have  a  judgment 
rendered  on  it."  Wharton's  Orim.  Plead,  and  Practice  (8th  Ed.), 
Sec.  435. 

Again : 

**  In  States  where  a  defendant  is  held  to  be  in  jeopardy  by  a  con- 
viction, a  conviction  without  a  judgment  is  a  bar."  Ibid.,  Sec.  485, 
par.  4. 

He  further  says: 

'^  In  other  words,  at  common  law,  as  the  rule  is  applied  in  Eng- 
land, when  there  has  been  a  final  verdict,  either  of  acquittal  or  con- 
viction  on  an  adequate  indictment,  the  defendant  can  not  a  second 
time  be  placed  in  jeopardy  for  the  particular  offence."  Ibid.j  Sec. 
490. 

Another  text  writer  expresses  the  same  idea  in  slightly  different 
phraseology,  thus: 

'*A  verdict  or  plea  of  guilty  constitutes,  in  law,  a  conviction." 

And  he  thereupon  formulates  the  following  rule,  viz. : 

''And  it  is  settled  law  in  England  and  our  States  that  as  a  founda- 
tion for  the  plea  of  autr^oia  convict  sentence  on  the  verdict  is  not 
material,  though  it  may  be  necessary  to  show  in  some  way  by  the 
record  that  the  cause  is  ended."  1  Bishop's  Orim.  Proc,  Sec.  814; 
Vide  4  Blackstone,  836. 

It  is  thos  apparent  that  our  statutes  are  in  accord  with  the  opinion 
of  text  writers,  to  the  effect  that  sentence  by  the  court  is  not  essen* 
tial  to  the  completion  of  a  ''  conviction,"  and  is  not  a  necessary  pre- 
cedent to  the  exercise  of  pardoning  power. 

This  declaration  is  fortified  by  the  statement  of  the  author  first 
quoted,  contained  in  these  words,  viz. : 
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'^ After  verdict  the  entry  of  a  nolle  prosequi,  either  with  or  without 
the  consent  of  the  court,  as  the  local  statates  may  prescribe,  is  the 
nsaal  method  of  either  recording  ezecntiye  clemency,  or  of  disin- 
cmnbering  the  case  from  embarrassing  surplus  charges.  In  either 
case  such  nolle  prosequi  may  be  viewed  as  a  pardon."  Wharton's 
Grim.  Plead,  and  Prac.  (8th  Ed.),  Sec.  448. 

This  necessarily  implies  that  '*  after  verdict "  the  case  is  closed, 
the  guilt  of  the  accused  established  by  the  verdict,  and  nothing 
short  of  the  exercise  of  the  pardoning  power  can  relieve  the  accused; 
and  this  power  the  Constitution  has  conferred  upon  the  executive 
"  after  conviction." 

And  certainly  no  statute  can  enlarge  or  diminish  this  constitutional 
grant  of  power,  and  its  exercise  must  remain  vested  in  the  discre- 
tion of  the  (Governor  to  be  exercised  independently  like  that  of  the 
legislative  or  judicial  departments  of  the  government  is  exercised. 

The  language  of  the  article  of  the  Constitution  above  quoted  is  in 
keeping  with  the  statutes  we  have  referred  to,  and  the  text  of  the 
authors  cited,  for  it  declares  that  ''the  Governor  shall  have  power 
to  grant  reprieves  for  all  offences  against  the  State,"  and  that  he 
''shall  have  power  to  grant  pardons,  commute  sentences  and  remit 
fines  and  forfeitures  after  conviction."    Art.  66. 

The  identical  words  "after  conviction"  occur  In  Art.  9  of  the 
Constitution,  and  the  provisions  of  same  may  be  examined  and  con- 
sidered in  determining  the  meaning  of  those  in  Art.  66. 

Art.  9  declares  as  follows : 

"All  persons  shall  be  bailable  by  sufficient  sureties      *      •      • 
unless  after  conviction,  for  any  crime  or  offence  punishable  with 
death,  or  at  hard  labor." 

What  is  the  correct  interpretation  of  that  article?  If  the  words 
"  after  conviction  "  in  that  article  mean  a  judgment  or  sentence  of 
conviction,  then  all  persons  found  guilty  of  penitentiary  offences  by 
the  verdicts  of  juries  are,  upon  furnishing  bonds,  entitled  to  their 
liberty  until  sentences  shall  have  been  pronounced  and  judgments  duly 
signed;  but,  if  "after  conviction"  signifies  after  the  verdict  of  a 
jury,  persons  thus  convicted  must  be  incarcerated  in  Jail  immediately 
after  verdict  has  been  rendered.  , 

It  has  been  the  constant  practice,  under  that  article,  and  we  are 
advised  of  no  precedent  to  the  contrary,  to  imprison  all  persons  con- 
victed of  penitentiary  crimes,  as  soon  as  verdicts  shall  have  been 
rendered,  and  refuse  them  the  right  of  bail  altogether. 
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This  course  was  confessedly  parsaed  in  the  case  of  State  vs.  Henry 
Bier — the  defendant  having  been  incarcerated  in  jail  ever  since  the 
verdict  of  the  jury  finding  him  guilty  was  rendered,  although  no 
sentence  has  been  imposed  or  judgment  signed.  He  has  not  been 
granted  the  right  of  bail.  If  it  were  true  that  the  words  <*  after  convic  - 
tion,"  occurring  in  Art.  9,  mean  after  sentence,  or  a  judgment  of  con- 
viction has  been  signed.  Bier  is  illegally  detained  in  jail  and  is 
entitled  to  his  liberty  on  furnishing  bond. 

But  such  is  not  the  application  before  the  court.  He  does  not  rest 
his  claim  to  a  discharge  from  custody  on  that  ground.  His  conten* 
tion  is  that,  by  the  effect  of  the  District  Attorney's  nolle  prosequi^  he 
is  entitled  to  be  set  at  liberty.  This  necessarily  implies  that  his  im- 
prisonment previously  to  the  nolle  proeegui  was  legal,  and  this  is  an 
admission  that  the  interpretation  which  has  been  placed  upon  the 
words  '*  after  conviction  "  in  Art.  9  is  correct. 

Accepting  that  interpretation  as  correct,  why  should  not  the 
words  "after  conviction^"  occurring  in  Art.  66,  receive  a  like  in- 
terpretation^ We  can  perceive  no  reason  why  they  should  not.  Art. 
104  of  the  Constitution  of  1812  is  couched  in  identically  the  same  lan- 
guage as  Art.  9  of  the  present  Constitution  is ;  and  it  was  given  an 
interpretation  by  our  predecessors  precisely  similar  to  that  suggested 
above  as  to  Art.  9. 

In  State  vs.  Vion,  12  An.  688,  the  court  said: 

*'  Jules  Pompeville,  having  been  convicted  of  larceny,  was,  after 
conviction,  permitted  to  give  bond,  with  Jean  Remy  Vion  as  surety 
for  his  appearance  to  i*eceive  and  submit  to  such  sentence  as  might 
'  be  passed  upon  him  by  the  District  Judge.' 

'^  The  prisoner,  having  failed  to  appear  when  called  to  receive  the 
sentence  of  the  law,  the  bond  was  declared  forfeited. 

'^  It  is  urteed  on  behalf  of  the  appellant  that  the  bond,  having  been 
exacted  in  violation  of  a  prohibitive  article  of  the  Constitution,  car- 
ries with  it  no  obligations. 

''  It  is  evident  that  the  District  Judge  had  no  right  to  exact  the 
bond  or  to  receive  it  when  tendered,  the  offence  of  which  the 
prisoner  was  convicted  being  punishaole  by  imprisonment  at  hard 
labor." 

The  court  then  added,  that  the  prohibition  of  the  article  of  the 
Constitution  '*  was  intended  to  place  beyond  the  reach  of  legislative 
control,  or  judicial  action,  a  principle  of  public  policy,  which,  in  the 
case  at  bar,  has  been  violated." 
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In  State  vs.  Wilson,  14  An.  450,  the  coort  had  nnder  consideration 
the  liability  of  a  surety  upon  an  appearance  bond  of  a  party  who  had 
been  convicted  of  a  misdemeanor  and  had  thereafter  failed  to 
respond,  and  the  court  say : 

'*  It  is  evident  that  the  object  of  the  court  in  ordering  the  accused 
to  be  called,  was  to  pass  sentence  upon  him  in  a  case  in  which  he 
had  been  convicted,"  etc. 

The  terms  of  the  bond  were :  That  the  accused  should  personally 
appear  before  the  court  on  the  date  mentioned,  ''  then  and  there  to 
answer  unto  two  charges  brought  against  him,  *  *  and  shall  not 
depart  without  leave  of  the  court  until  the  final  trial  and  conviction 
or  acquittal  of  the  said  Wilson.  *  *  The  accused  was  in  the  cus- 
tody of  his  security  according  to  this  bond,  until  the  verdict  of  the 
jury  pronounced  him  guilty.  But  after  this  his  responsibility  ended. 
The  accused  was  in  the  court  room  when  he  was  convicted,  and  did 
not  depart  therefrom  until  a  short  time  after  his  conviction." 

The  court  then  makes  this  further  observation,  viz. : 

<*  Blackstone  says,  if  the  jury  find  the  accused  guilty,  he  is  then 
said  to  be  convicted  of  the  crime  whereof  he  stands  indicted,  which 
conviction  may  accrue  in  two  ways,  either  by  his  confessing  the  of- 
fence and  pleading  guilty,  or  by  his  being  found  so  by  the  verdict  of 
his  country.  Blackstone,  book  IV,  page  362.  After  trial  and  con- 
viction the  judgment  of  the  court  regularly  follows,  unless  suspended 
or  arrested  by  some  intervening  circumstance.  Blackstone,  book 
IV,  page  866.     •     •     • 

'<  It  is  evident  from  the  authorities  that  the  conviction  was  per- 
fectly accomplished  when  the  jury  rendered  the  verdict  of  guilty," 
citing  1st  Ohitty's  Grim.  Law,  pp.  601,  648,  658. 

The  principles  announced  by  the  court  as  controlling  those  two  de- 
cisions appear  to  our  minds  to  be  correct  and  well  grounded,  and  we 
are  not  aware  of  same  having  heen  overruled,  or  those  precepts 
gainsaid. 

Mr.  Bishop,  in  his  treatise  on  Statutory  Grimes,  says:  '<The  word 
'  conviction '  signifies  the  finding  of  the  jury,  by  verdict,  that  the 
defendant  is  guilty."  Vide  Sec.  848;  1  Bishop's  Orim.  Proc,  Sees. 
252-253;  1  Bishop's  Orim.  Law,  Sec.  908;  2  Bishop's  Grim.  Law, 
Sec.  998. 

In  Oommonwealth  vs.  Lockwood,  109  Mass.  828,  an  interpretation 
is  given  of  a  constitutional  provision  quite  similar  to  our  Art«  66|and 
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in  a  case  quite  similar  to  that  of  State  vs.  Bier.  The  statement  of 
that  case  is  as  follows,  viz. : 

The  defendant  was  tried  on  an  indictment  which  charged  him  with 
cheating  with  false  pretences,  and  a  verdict  of  guilty  was  returned 
and  an  appeal  was  prosecuted  therefrom.  Before  a  decision  of  the 
case  on  appeal  was  rendered,  the  defendant  presented  a  pardon, 
granted  by  the  Governor,  and  demanded  a  discharge.  To  this  plea 
the  District  Attorney  demurred  that  tho  pardon  was  granted  while 
the  appeal  was  pending  *<  and  before  any  judgment  had  been  ren- 
dered by  said  Superior  Criminal  Oonrt,  or  any  oonviction  had  on 
said  indictment,  and  was  and  is  null  and  void." 

Mr.  Justice  Gray,  as  organ  of  the  court,  said: 

'' This  case  presents  an  interesting  question  of  the  extent  of  the 
power  conferred  by  that  provision  of  the  Constitution  of  the  com- 
monwealth which  declares  that  Hhe  power  of  pardoning  offences,  ex- 
cept such  as  persons  may  be  convicted  of  before  the  Senate  by  im- 
peachment of  the  House,  shall  be  in  the  Governor  by  and  with  the 
advice  of  the  council,  but  no  charter  of  pardon  granted  by  the  Gov- 
ernor, with  advice  of  the  council,  before  conviction,  shall  avail  the 
party  pleading  the  same,  notwithstanding  any  general  or  particular 
conditions  contained  therein,'  etc.  Const,  of  Mass.,  Chap.  2,  Sec.  1, 
Art.  8." 

The  court  then  proceeds : 

*'  The  ordinary  legal  meaning  of  '  conviction,'  when  used  to  desig- 
nate a  particular  stage  of  a  criminal  prosecution  triable  by  a  jury,  is 
the  confession  of  the  accused  in  open  court,  or  the  verdict  rendered 
against  him  by  the  jury,  which  ascertains  and  publishes  the  fact  of 
bis  guilt;  while  <  judgment'  or  'sentence'  is  the  appropriate  word 
to  denote  the  action  of  the  court  before  which  the  trial  is  had  declar- 
ing the  consequences  to  the  convict  of  the  fact  thus  ascertained." 

The  court  cites  Blackstone,  as  well  as  comparative  extracts  from 
the  Massachusetts  statutes  and  those  of  the  United  States.  They 
qoote  Commonwealth  vs.  Richards,  17  Pickering,  295;  Common- 
wealth vs.  Andrews,  2  Mass.  409;  Commonwealth  vs.  Gorham, 
99  Mass.  420;  Commonwealth  vs.  Brown,  4  Mass.  680;  Common- 
wealth vs.  Ladd,  16  Mass.  626;  Commonwealth  vs.  Mash,  7  Mass. 
472,  and  Commonwealth  vs.  Green,  17  Mass.  616. 

The  court  then  summarizes  its  concluslous  thus: 

^*  Eiven  when  no  judgment  whatever  has  been  rendered  and  no  ac- 
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tion  had  by  the  court,  after  the  acceptance  and  recording  of  the  ver- 
dict, no  instance  has  been  found  in  which  a  pardon  granted,  after 
yerdiQty  has  been  disputed  or  disallowed.  And  our  records  show, 
that,  in  very  many  cases,  upon  the  production  of  a  pardon  granted 
by  the  executive  at  that  stage,  the  court  has  discharged  the  de- 
fendant." 

The  conclusion  of  the  court  was  unanimous,  to  the  effect  that 
'Hhe  pardon  of  the  defendant  (was)  valid,"  and  he  was  discharged. 

The  same  question  arose  in  Virginia,  and  in  Blair  vs.  The  Com- 
monwealth, 25  Qrattan,  850,  the  question  as  to  the  Governor's 
power  to  pardon  a  convicted  person  <*  before  judgment  was  ren- 
dered against  him  therefor,"  was  decided  the  same  way. 

The  court  said : 

**  The  Governor's  power  to  pardon  is  conferred  by  the  Constitu- 
tion *  *  *  which  declares  that  he  shall  have  power  *  *  * 
to  grant  pardons  and  reprieves  after  oonviction;^^  and  then  pro- 
pounds this  question,  viz. : 

"  Can  the  Governor,  under  this  constitutional  provision,  pardon  a 
person  for  an  offence,  after  he  has  been  found  guilty  thereof  by  the 
verdict  of  a  jury,  but  before  sentence  is  pronounced  on  such  verdict? 
Or,  which  is  the  same  thing,  do  the  words  '  after  conviction,'  in  the 
said  provision,  refer  to  the  verdict  of  the  jury,  or  to  the  sentence  in 
such  case?" 

This  is  the  question  we  now  have  to  solve.  On  a  careful  consid- 
eration and  analysis  of  authority,  the  court  was  of  opinion  that  the 
Governor  had  the  constitutional  power  to  grant  the  pardon  of 
the  defendant  prior  to  sentence,  and  overruled  the  demurrer  of  the 
Commonwealth  and  sustained  the  plea. 

From  the  foregoing  compilation  of  authorities,  the  conclusion 
seems  to  be  irresistible,  that  the  word  '^  conviction,"  which  occurs 
in  Art.  66  of  the  Constitution,  signifies  that  the  defendant's  guilt 
has  been  ascertained  by  the  verdict  of  the  jury,  and  not  that 
the  sentence  of  the  law  has  been  pronounced  by  the  court. 

This  seems  quite  reasonable,  as  the  verdict  evidences  the  final  ac- 
tion of  the  jury  J  who  are  the  exclusive  judges  of  the  defendant's 
guilt;  and  the  sentence  is  the  final  action  of  the  court  on  the  case. 
After  sentence  comes  the  appeal,  or  execution  of  the  decree  of  the 
court.  1  Bishop  Criminal  Procedure,  Sec.  254.  It  follows,  as  a 
necessary  sequence  of  that  proposition,  that  when  an  accused  per- 
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son  has  been  convicted,  the  Governor's  pardoning  power  may 
be  exerted;  and  thereby  fall  and  complete  relief  coold  be  afforded 
to  him.  The  converse  of  that  proposition  would  seem  to  be  equally 
tme,  that  the  District  Attorney's  right  to  enter  a  noUe  proeequi  with 
the  leave  of  the  court  had  ceased ;  because  the  respondent  and  the 
District  Attorney  necessarUy  cease  to  have  any  control  of  a  prosecu- 
tion which  has  ceased,  or  become  merged  into  a  conviction,  and  a 
new  trial  has  been  refused. 

Not  only  has  this  stage  been  reached  in  this  case,  but  the  confes- 
sion of  Henry  Bier,  which  has  been  annexed  to  and  made  part  of 
the  respondent's  return,  evidences  an  acquiescence  in  the  verdict 
of  the  jury  which  precludes  the  idea  of  an  appeal. 

The  verdict  of  the  jury  is  final  and  irrevocable,  and  there  is  only, 
one  further  stage  necessary  to  the  final  termination  of  the  case,  and 
that  is  the  sentence  of  the  court.  But  we  will  observe  that,  while 
the  right  of  the  Governor  to  pardon  commences  after  final  con  vie* 
tion,  there  is  no  power  lodged  anywhere  to  suspend  sentence  to 
await  an  application  of  the  convicted  person  to  the  board  of  par- 
dons, as  preliininary  and  prerequisite  thereto. 

II. 

Having  reached  the  conclusion  that  the  verdict  of  guilty  is  a  con- 
viction in  the  sense  of  the  Constitution,  and  that,  at  this  stage  of 
the  proceedings,  complete  relief  can  be  afforded  the  defendant, 
Bier,  by  the  exercise  of  the  pardoning  power,  the  remaining  ques-^ 
tion  for  decision  is,  whether,  the  pardoning  power  being  available, 
the  District  Attorney  may,  also,  employ  his  noUe  prosequi  for  the 
purpose  of  affording  Bier  relief. 

The  relator's  contention  is,  that  possessing  all  the  powers  of  the 
Attorney  General,  he  is  empowered,  without  leave  of  the  court,  to 
enter  a  noUe  proeequi  at  any  stage  of  the  proceedings. 

He  makes  this  claim  upon  the  ground  that,  as  the  Legislature  haa 
enacted  no  statute  in  reference  to  the  exercise  of  the  power  by  the 
prosecuting  officer  to  enter  a  nolle  proaequiy  his  authority  therefor 
is  under  the  common  law  of  England,  by  virtue  of  Sec.  976  of  the 
Revised  Statutes — there  being  no  statute  of  this  State  giving  power 
to  the  judge  to  control  the  entry  of  a  noUe  prosequi. 

Having  laid  this  premise  down,  relator  puts  to  the  court  thia 
proposition,  viz. : 
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**  If,  as  asserted,  the  power  to  nolle  prosequi  after  a  verdict,  and 
before  sentence,  is  absolute  and  beyond  restraint  or  control  by  the 
court,  then  the  respondent  judge  was  wrong. 

'*If,  on  the  other  hand,  his  leave  was  necessary  and  could  be  law- 
fully withheld,  this  proceeding  must  fail.'' 

This  much  having  been  premised  in  the  way  of  statement,  we  will 
look  into  the  authorities  and  see  how  the  question  has  been  treated 
and  decided  in  other  courts  of  this  country,  and  then  make  a  com- 
parison thereof  with  our  statutes  and  jurisprudence  on  the  subject. 

First,  consulting  familiar  text  writers,  we  And  in  the  treatise  of 
Mr.  Wharton  the  following,  viz. : 

''  A  nolle  prosequi  is  a  voluntary  withdrawal  by  the  prosecuting 
authority  of  present  proceedings  on  a  particular  bill;  and,  at  com- 
mon law  (it)  is  a  prerogative  incident  to  the  sovereign.  At  com- 
mon law  it  may  be  at  any  time  retracted,  and  is  not  only  no  bar  to  a 
subsequent  proseeution  on  another  indictment^  but  it  must  become  a 
matter  of  record  in  order  to  preclude  a  revival  of  proceedings  on 
the  original  bill. 

<<It  may,  at  common  law,  be  entered  at  any  time  before  judgment; 
and  the  practice  is  usual  during  trial,  prior  or  after  conviction,  to 
enter  it  on  objectionable  counts,  or  parts  of  counts,  so  as  to  con- 
fine the  verdicts  to  those  which  are  good. 

<>  Courts  have,  it  is  true,  frequently  held  that  the  prerogative  is 
one  subject  to  their  control,  while  the  cause  is  on  trial,  and  that  the 
Attorney  General  has  no  right,  after  the  jury  is  empaneled  and  wit- 
nesses cidled,  to  withdraw  the  case  without  their  consent.  (Our 
itaUcs.) 

"Jn  some  States  no  noUe  prosequi  is  operative  by  statute  without 
such  consent. 

<*Be  that  as  it  may,  if  the  case  be  withdrawn  when  on  trial,  with- 
out the  defendant's  consent,  this  operates  an  acquittal  in  all  cases  in 
which  the  defendant  was  in  jeopardy  at  the  trial."  Wharton's  Crim. 
Plead,  and  Prac.,  Sec.  888.     (Our  italics.) 

Mr.  Bishop  treats  the  question  very  much  in  the  same  way,  and 
says: 

''The  nolle  prosequi  can  be  entered  at  any  stage  of  the  cause  be- 
tween  the  finding  of  the  indictment  and  the  sentence;  yet  not  after  sen- 
tence or  before,  to  the  prejudice  of  any  right  of  the  defendant.  *  * 
Therefore,  it  is  commonly  said  that  [at  the  stage  at  which  an  ac^ 
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qoittal  will  result]  it  can  not  be  entered,  eitJier  with  or  toithout  the 
content  of  the  court,  unleaa  the  d^endant  consent^  because  he  is  enti* 
tied  to  a  verdicU^^     1  Bishop  Crim.  Prac,  Sec.  1894. 

These  precepts  are  in  ikeeping  with  the  accepted  interpretation 
and  common  practice  in  onr  courts;  and  we  well  understand  that,  of 
itself,  a  nolle  prosequi  is  no  bar,  and  that  the  prosecution  may  after- 
ward be  renewed  at  amy  time  on  a  different  indictment.  But  this 
effect  of  the  nolle  prosequi  is  strictly  confined  to  the  preliminary 
stages  of  a  prosecution,  before  issue  is  joined  on  the  merits ;  for,  at 
the  latter  stage,  it  will  operate  as  a  bar  to  subsequent  prosecution, 
as  the  learned  author  says. 

Mr.  Wharton  does  not,  however,  make  it  quite  clear  whether  the 
noUe  prosequi  will  operate  as  a  bar  if  entered  after  verdict  and 
before  judgment,  but  Bishop  does.     He  says : 

*'We  see,  therefore,  that  a  noUe  prosequi  during  the  trial  bars  a 
subsequent  prosecution  for  the  same  offence,  whether  on  the  same 
or  another  indictment.  A  fortiori,  it  does  when  entered  between  the 
verdict  and  sentence,^^  (Our  italics.)  Ibid,,  Sec.  1896;  1  Bishop 
Grim.  Law,  Sec.  1017. 

And  with  regard  to  the  rule  which  requires  the  defendanVs  con- 
sent, it  evidently  proceeds  upon  the  theory  that  it  will  operate  as  a 
VMiiver  of  the  bar;  consequently,  if  he  does  not  give  his  consent  and 
thereby  waive  the  bar  of  the  nolle  prosequi,  it  ia  not  permissible  for 
the  prosecuting  officer  to  enter  it  without  his  consent,  even  if  the 
court  gives  its  assent ;  because  neither  the  District  Attorney  nor  the 
.court  is  authorized  to  discharge  an  accused  after  conviction. 

Having  made  an  extensive  research  into  authorities  on  this  ques- 
tion, we  find  it  variously  stated;  and  consequently  we  furnish  ex- 
tracts from  some  of  the  leading  cases  instead  of  making  our  own 
summary. 

For  instance,  it  was  held  in  State  vs.  Smith,  49  New  Hampshire, 
155,  that  a  Tiolle  prosequi  may  be  entered  '^before  a  jury  is  empan^ 
eled,  and  sometimes,  while  the  clise  is  on  trial  before  the  jury,  with 
the  consent  of  the  respondent ;  and  sometimes  after  the .  verdict  is 
rendered  against  the  prisoner." 

Bat  perhaps  the  broadest  declaration  of  the  principle  is  to  be 
found  in  State  vs.  Smith,  67  Me.,  828.    The  court  say; 

'*  It  is  well  settled  that  the  Attorney  General  may  enter  a  nolle 
prosequi  to  the  whole  or  any  part  of  the  indictment  against  the  ob- 


126  SUPREME  COURT  OF  LOUISIANA. 

State  ex  rel.  District  Attorney  vs.  Judge. 

jection  of  the  respondent,  either  before  a  jury  is  empaneled  or  after 
verdict.  If  entered  after  verdict,  and  the  indictment  is  sufficient, 
the  verdict  will  be  a  bar  to  any  new  indictment  for  the  same  of- 
fence." 

That  is  an  extreme  version  of  the  principles  of  the  common  law, 
notwithstanding  the  court  rested  its  decision  principally  upon  Mas. 
sachusetts  cases.  In  that  case  the  defendant  was  prosecuted  for 
murder  on  an  indictment  containing  three  counts,  and  the  Attorney 
General,  under  special  leave  of  the  court,  entered  a  nolle  prosequi  aa 
to  the  second  count  in  the  indictment  only. 

The  dixita  of  that  opinion  would  seem  to  be  broader  than  the  ex- 
igencies of  the  case  required.  In  State  vs.  Keeps,  8  Ala.  951,  it 
was  said,  that  '*  when  an  indictment  for  a  felony  has  been  submitted 
to  a  jury  upon  the  plea  of  not  guilty,  it  is  not  for  the  court  to  per- 
mit a  nolle  prosequi  to  be  entered  (without  the  consent  of  the 
accused),  that  he  maj^  be  again  indicted  for  the  same  offence." 

To  the  same  effect  are  Gordon  vs.  the  State,  44  Ala.  9,  and  Mount 
vs.  State,  14  Ohio  St.  295.  And  the  three  are  in  keeping  with 
Wharton  and  Bishop. 

In  State  vs.  Roe,  12  Vermont,  93,  the  court  very  tersely  say : 

''  The  right  of  the  government  attorney  to  enter  a  nolle  prosequi 
is  suspended  when  trial  commences  to  the  jury.  After  that  the 
power  is  to  be  exercised  only  by  permission  of  the  court." 

In  the  United  States  courts  the  rule  is  about  the  same.  And  in 
United  States  vs.  Watson,  7  Blatch.  60,  it  was  said : 

<'A  motion  by  the  District  Attorney,  made  before  verdict,  for- 
leave  to  enter  a  nolle  prose^i  on  an  indictment"  was  granted  and 
approved. 

And  in  United  States  vs.  Schumaker,  2  McLean,  114,  it  was  held 
that ''  there  are  some  stages  of  a  trial  in  which  the  right  to  enter  a 
nolle  prosequi  clearly  ceases;  as  after  verdict  of  manslaughter  on  an 
indictment  for  murder,"  etc. 

This  is  a  decided  modification  of  the  doctrine  announced  in  Smith's 
case,  67  Maine ;  and  this  decision  precedes  the  latter  in  date  many 
years.  In  Commonwealth  vs.  Brifi:gs,  7  Pickering,  177,  the"  court 
held  that  a  nolle  prosequi  may  be  entered  during  the  trial  on  a 
^^  matter  distinct  and  independent  of  the  principal  charge  in  the  in- 
dictment;" and  then  6 Aid  ^^  a,  nolle  prosequi  does  not  amount  to  an 
acquittal  or  bar,  even  when  it  goes  to  the  whole  indictment." 
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Bat  that  opinion  is  explained  by  the  statement  made  in  Oommon- 
wealth  vs.  Wade,  17  Pickering,  896,  viz. :  '<  There  are  some  stages 
of  a  trial  in  which  the  right  to  enter  a  nolle  prosequi  clearly  ceases, 
as  after  a  verdict  of  manslaughter  on  an  indictment  for  murder" — 
employing  the  identical  language  that  was  employed  in  Schumaker's 
case,  2  McLean. 

This  brings  us  to  the  consideration  of  the  case  of  Commonwealth 
vs.  Tuck,  20  Pickering,  866,  of  which  a  great  deal  has  been  said  in 
argument.    The  court  said : 

**  There  are  three  periods  of  the  prosecution  in  which  a  nolle  proS" 
equi  may  be  entered — ^befoie  the  jury  is  empaneled,  while  the  case 
is  before  the  jury  and  after  the  verdict." 

It  is  needless  to  repeat  what  was  said  in  the  opinion  on  the  first 
two  propositions ;  as  it  will  suffice  to  say  that  it  was  in  keeping  with 
all  other  cases  in  that  respect. 

It  is  with  the  last,  or  third  one,  with  which  we  are  chiefly  con- 
cerned ;  and  on  that  subject  the  opinion  says : 

'^ After  verdict  of  guilty  is  rendered  the  defendant  is  to  be  sen- 
tenced upon  the  motion  of  the  Attorney  Qeneral ;  and  we  have  no 
doubt  of  his  authority  to  enter  a  nolle  prosequi  after  verdict.  It  can 
not  operate  to  the  injury  of  the  defendant.  If  the  indictment  is 
sufficient,  it  saves  him  from  the  sentence  of  the  law." 

It  is  quite  apparent  that  this  opinion  is  not  easily  reconcilable  with 
those  in  Briggs'  case  and  Wade's  case,  supra;  but  when  the  care- 
fully chosen  words  of  the  opinion  in  Tuck's  case  are  considered,  it 
amounts  to  about  the  same  thing,  for  the  court  said  that  a  nolle  pros- 
equi after  verdict  saved  the  defendant  '^  from  the  sentence  of  the 
law;"  but  it  was  careful  not  to  say  that  it  operated  a  bar  to  future 
prosecution  on  another  indictment  for  the  same  offence.  That  ex- 
pression  is  the  saving  clause  which  preserves  its  consistency  with 
the  principle  of  the  Lock  wood  case,  the  purport  of  which  is,  that  the 
verdict  of  guilty  is  a  '<  conviction,"  to  be  discharged  from  which  the 
pardoning  power  must  be  exercised.  It  would  have  been  manifestly 
inconsistent  for  the  court  to  have  held  that  a  nolle  j^rosequi  after 
conviction  would  operate  a  complete  bar  also.  That  would  be  the 
equivalent  of  saying  that  the  prosecuting  officer  possessed  equal 
power  with  the  Qovemor,  without  any  provision  of  law,  statutory  or 
constitutional,  to  justify  the  pretension. 

The    court  said  in  the  Lockwood  case  that  the  question  as  to 
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whether  the  Governor  had  the  power,  under  the  MasaachnBettsconsti- 
tntion,  to  pardon  a  convicted  person,  between  verdict  and  sentence, 
was  for  a  long  time  in  doubt;  but  that  decision  resolved  that  doubt 
in  favor  of  the  exercise  of  that  power.  And  such  has  been  the  con- 
stant practice  in  that  State  since  that  decision.  And  what  is  more 
striking,  no  decision  of  that  court,  since  the  Lockwood  case,  has  been 
dted— and  we  are  quite  confident  not  one  can  be  found — ^which  de^ 
cides  that  the  District  Attorney  may  enter  a  noUepro9equihtter  con- 
viction, under  circumstances  which  operate  a  bar  upon  the  face  of 
the  record. 

Not  only  is  this  the  theory  of  the  law,  but  the  respondent's  re- 
turn and  accompanying  exhibits  show  that  the  object  had  in  view 
by  the  relator  in  tendering  the  motion  to  nolle  prosequbi  was  to  dis- 
charge Bier  from  custody,  that  he  might  testify  in  certain  other 
prosecutions,  which  are  enumerated,  freely,  and  without  his  testi- 
mony being  discredited  by  virtue  of  his  conviction. 

But  it  is  quite  evident  to  our  minds  that  the  respondent  would 
have  just  reversed  the  well  established  principle  governing  such  a 
case,  if  he  had  permitted  the  relator  to  enter  a  nolle  prosequi  as  he 
proposed  to  do. 

In  The  Whiskey  Oases,  99  U.  S.,  the  Supreme  Oourt  express  them- 
selves  very  plainly  with  regard  to  the  rights  of  a  particepa  oriminUy 
as  they  are  defined  in  Ex  parte  Wells,  18  Howard,  807,  a  leading 
case  on  the  subject — and  said : 

**Much  attention  appears  to  have  been  given  the  question  in  that 
case,  and  the  court  held  that  the  only  claim  the  accomplice  had  in 
such  a  case  is  an  equitable  one  for  pardon,  and  that  only  upon  the 
condition  that  he  makes  a  fair  and  full  discloEure  of  the  guilt  of  him- 
self and  that  of  his  associates ;  that  he  can  not  plead  it  in  bar  of  an 
indictment  against  him,  nor  use  it  in  any  way  to  support  a  motion  to 
put  off  the  trial  in  order  to  give  him  time  to  apply  for  a  pardon," 
p.  601. 

In  support  of  that  proposition,  amongst  others,  the  court  cite  the 
following  cases,  viz. :  Bex  vs.  Rudd,  1  Leach,  126;  Rex  vs.  Qursede, 
2  Av.  &  N.  876;  People  vs.  Whipple,  8  N.  Y.  707;  1  Ohitty's  Orim. 
Law,  p.  82;  8  Russell  on  Orimes,  pp.  697,  698;  1  Phillips  on  Ev.,  p. 
86;  1  Bishop  Orim.  Prac,  Sec.  1076;  Oommon.  vs.  Knoop,  10  Pick- 
ering, 477;  United  States  vs.  Lee,  4  McLean,  108. 

Proceeding,  the  court  then  very  pointedly  say : 
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*'  Considered  in  its  fnll  scope,  the  ari:ament  is  that  in  considera- 
tion of  the  defendant's  testifying  against  their  co -conspirators,  who 
were  indicted  for  defrauding  the  revenue,  they,  the  defendants, 
should  have  a  fall  and  complete  discharge,"  etc. 

And  their  conclusion  being  that  the  District  Attorney  had  no  right 
to  consent  to  such  discharge,  the  defendant's  demurrer  was  dis- 
allowed and  refused. 

.    The  opinions  of  authors  are  in  perfect  accord  with  that  expressed 
by  the  court,  as^will  be  instanced  by  the  following,  viz. : 

**  Though  an  accomplice,  when  called  as  a  witness  by  the  State, 
makes  a  clean  breast  and  exhibits  all  the  facts  in  the  case,  however 
criminatory,  he  is  not,  in  law,  entitled  to  a  pardon,  nor  can  he  plead 
the  fact  that  his  testimony  was  so  invited  and  so  used  in  bar  of  a 
prosecution  against  him  for  the  offence  he  confessed  when  on  the 
witness  stand.  His  claim  to  pardon  depends  exclusively  on  the  ex- 
ecutive discretion."     Whar.  Crim.  Bv.,  Sec.  448. 

Thus  we  are  brought  to  face  the  proposition  that  the  relator  pro- 
poses to  make  use  of  the  nolle  prosequij  after  the  conviction  of  Bier 
has  become  a  finality,  and,  consequently,  within  the  scope  of  the 
pardoning  power  of  the  executive,  to  accomplish  his  discharge  from 
cuBtody  before  he  has  made  the  promised  disclosures,  and  without 
the  leave  of  the  court — disclaiming  the  right  of  the  presiding  judge 
to  refuse  the  filing  of  his  motion. 

Notwithstanding  an  attentive  examination  of  adjudicated  cases 
we  have  found  no  case  in  which  such  a  doctrine  has  been  announced. 

III. 

Much  stress  has  been  laid  upon  the  proposition  by  the  relator  in 
argument  that  the  prosecuting  officer  in  England  has  the  right  to 
enter  a  noUe  prosequi  at  will,  without  the  consent  or  control  of 
the  coort,  and,  consequently,  he  has  the  same  right,  under 
Revised  Statutes,  Sec.  976,  which  adopts  the  principles  of  the 
common  law  of  England  for  the  government  of  criminal  proceed- 
ings, in  BO  far  as  same  are  not  controlled  by  positive  legislative 
enactnient.  • 

In  the  courts  of  England  prosecutions  are  set  on  foot  by  private 
prosecntorSy  and  the  right  to  enter  a  nolle  prosequi  is  a  *'  prerogative 
incident  to  tiae  sovereign,"  whilst  in  this  State  prosecutions  are  pro- 
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vided  for  in  the  organic  law,  which  declares  that ''  prosecationB  shall 
be  by  indictment  or  informatioa,"  and  that  <<  no  person  shall  be  held 
to  answer  for  a  capital  crime,  unless  on  presentment  or  indictment 
by  a  grand  jnry."     Oonst.,  Art.  6. 

The  ofBlces  of  Attorney  General  and  District  Attorney  for  the  par- 
ish of  Orleans  are  established  and  their  qualifications  prescribed  by 
the  organic  law.     Oonst.,  Arts.  94  and  184. 

The  duties  of  the  Attorney  General  are  prescribed  by  statute  (Rev. 
Stats.,  Sees.  181  to  188),  and  those  of  District  Attorney  are  found  in 
Sees.  1140  to  1170,  inclusive. 

It  is,  by  positive  mandate  of  the  statute,  made  the  duty  of  the 
Attorney  General  ^'to  appear  for  the  State  in  all  prosecutions," 
particularly  designating  them.     Id,,  Sec.  181*. 

And  it  is  made  the  duty  of  the  District  Attorney  to  attend  the  ses- 
sions of  the  court,  and  represent  the  State  in  all  civil  and  criminal 
actions.    Id.,  Sec.  1148. 

The  law  provides  that  *'  prosecutions  for  offences  not  capital  may 
be  by  information,  with  the  leave  of  the  court  first  obtained."  Id., 
Sec-  977. 

And,  in  immediate  connection  with  the  foregoing — in  the  same 
chapter — the  statute  declares  .that  it  ^'  shall  be  lawful  for  the  Attor- 
ney General,  District  Attorney  or  District  Attorney  pro  tempore  to 
enter  a  nolle  proaequi.^^     Id.,  Sec.  990.     (Our  italics.) 

These  are  the  statutory  limitations  which  are  placed  upon 
the  provisions  of  Sec.  976,  which  declares  that  *'  all  proceedings 
whatsoever  in  the  prosecution  of  crimes  and  misdemeanors 
*  *  *  shall  be  according  to  the  common  law,  unless  other- 
wise provided." 

The  courts  and  prosecuting  officers  constitute  component  parts  of 
the  judicial  department  of  the  State  government,  but  each  one 
of  them  is  subordinated  by  statutory  regulations  which  are  pre- 
scribed for  their  guidance  and  control. 

It  is  quite  evident  from  the  foregoing  that  criminal  prosecutions 
in  this  State  are  quite  different  from  those  in  England,  and,  also, 
that  the  power  of  the  prosecuting  officer  is  greatly  diminished.  The 
declaration  that  'Mt  shall  be  lawful"  for  the  District  Attorney  to 
enter  a  nolle  proeeqai  is  quite  significant.  That  is  not  the  statutory 
delegation  of  an  absolute  power  in  the  prosecuting  officer  to  enter  a 
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nolle  proBequi  at  will.  On  the  contrary,  it  is  permisaive  only,  and 
seems  to  imply  that  the  exercise  of  that  power  is  held  in  subordina* 
tion  to  the  sound  judicial  discretion  of  the  trial  judge. 

It  is  a  general  and  accepted  theory  of  statutory  interpretation — 
in  criminal  as  well  as  in  civil  matters — ^that  laws  in  pari  materia  must 
be  construed  together.  On  this  principle  that  section  of  the  Revised 
Statutes  which  provides  that  ''  prosecutions  for  offences  not  capital 
may  be  by  information,  with  the  leave  of  the  court  first  obtained  " 
(977) ,  must  be  construed  so  as  to  harmonize  with  that  section  which 
declares  that  'Mt  shall  be  lawful"  for  the  prosecuting  officer  to 
enter  tk  nolle  prosequi  (990). 

The  power  to  inaugurate  and  the  power  to  discontinue  a  prosecu- 
tion run  on  parallel  lines — in  pari  paseu.  One  is  quite  as  much  under 
the  advisory  control  of  the  presiding  judge  as  the  other. 

Mr.  Wharton  announces  the  general  American  doctrine  to  be,  that 
"  the  prerogative  is  one  which  is  subject  to  the  control  of  the  (court) 
while  the  case  is  on  triai;"  and  that  the  *<  prosecuting  officer  has  no 
right  ctftei  the  jury  is'  empaneled^  and  witnesses  called,  to  withdraw 
the  case  without  the  consent  of  the  court."     (Our  italics.) 

The  rale  in  the  United  States  courts  is  the  same,  for  in  treat- 
ing of  the  right  of  the  District  Attorney  to  enter  a  nolle  prosequi 
it  was  said,  in  United  States  vs.  Oorrie,  1  Brummer's  OoUected 
Cases,  686: 

<'  His  control  over  and  direction  of  cases  thus  committed  to  his 
charge  is  exclusive  until  they  come  under  the  control  of  the  court. 
Practically,  however,  the  discretion  of  the  District  Attorney  in  rela  - 
tion  to  the  case  and  its  discontinuance,  until  the  trial  has  com- 
menced, is  free  as  before.  This  difference,  however,  is  always 
recognized,  that  in  that  control  the  District  Attorney  acts  with 
the  express  assent  or  racit  acquiescence  of  the  court." 

The  foregoing  opinion  is  in  keeping  with  the  greater  part  of  the 
authorities  we  have  cited  supra^  and  with  the  weight  of  other 
American  authorities. 

It  is  sound  in  principle,  correct  in  practice  and  in  keeping  with 
our  laws  and  jurisprudence. 

In  State  vs.  Hbmsby,  8  R.  654,  it  was  very  justly  observed 
by  Nicholls,  Justice,  as  organ  of  the  Oourt  of  Errors  and  Appeals : 

''Formerly  in  England  the  judges  felt  themselves  constrained  to 
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have  been  put  on  their  trial  together  under  it,  and  after  the  jury  has 
been  impaneled  in  behalf  of  the  State,  the  District  Attorney  offers  to 
enter  a  nolle  prosequi  as  to  the  alleged  accessories,  the  accused  have 
the  right  to  oppose  the  motion,  and  to  insist  that  the  jury  be  per- 
mitted to  return  a  verdict  on  their  plea. 

And  in  the  recent  case  of  State  vs.  Washington,  43  An.  919,  it 
was  held  that  in  case  a  party  is  charged  with  burglary  and  larceny  in 
one  count,  and  is  tried  and  found  firuilty  as  charged,  and  thereafter 
files  a  motion  for  a  new  trial  on  the  sole  ground  that  the  proof 
adduced  was  insufficient  to  sustain  the  indictment  for  burglary ;  Heldj 
that  at  this  stage  of  the  proceedings  it  was  competent  and  admissible 
for  the  District  Attorney  to  enter  a  nolle  prosequi  as  to  the  charge  of 
burglary,  and  prevent  a  new  trial  being  granted. 

But  the  relator,  in  opposition  to  the  foregoing,  cites  and  relies 
upon  several  decisions. 

In  Farrar  vs.  Steele,  an  intrusion  suit,  81  An.  640,  the  court,  in 
expressing  an  opinion  in  reference  to  the  duties  and  powers  of  pros- 
ecuting officers,  said : 

<<  This  court  has  twice  decided  that  a  District  Attorney,  on  behalf 
of  the  State,  may  enter  a  nolle  prosequi  at  his  discretion,  subject 
only  to  the  rights  of  the  defendant,  after  the  trial  has  commenced 
and  evidence  given,  to  insist  on  a  trial.  In  this  respect  neither  the 
court  nor  the  accused  has  the  right  to  control  the  attorney  for  the 
State.    6R.  68;  8  R.  588." 

We  have  already  quoted  extracts  from  these  cases,  supraj  and 
found  that  they  sustain  the  proposition,  which  is  everywhere  con- 
ceded, that  the  prosecuting  officer  has  absolute  control  over  his  in* 
dictments  before  issue  is  joined  and  the  trial  begun.  State  vs. 
Prierre,  88  An.  01,  is  to  the  same  effect. 

In  State  ex  rel.  Hall,  District  Attorney,  vs.  Judge,  88  An.  1222,  the 
right  to  enter  a  nolle  prosequi  was  not  involved,  but  it  was  therein 
decided  that  the  trial  judge  had  not  the  right  to  withhold  his  consent 
for  the  District  Attorney  to  file  an  information  on  the  ground  that 
the  statute  under  which  he  was  proceeding  was  unconstitutional ; 
the  court  holding  that  no  law  of  the  State,  nor  adjudication  of  this 
court  could  be  found  which  gave  the  judge  any  discretion  in  the 
matter. 

That  decision  is  in  exact  accord  with  the  two  cases  last  cited  and 


POBTY-BIGHTH  ANNUAL  REPORTS,  1896.  185 

state  ex  rel.  District  Attorney  vs.  Judge. 

emphasizes  the  absolate  and  unlimited  control  of  the  prosecuting 
officer  ''over  his  indictments"  in  the  preliminary  stages  of  a 
prosecution. 

State  ys.  Oole,  38  An.  844,  proceeds  upon  the  same  lines  and  snp- 
ports  the  same  theory. 

The  foregoing  is  a  complete  synopsis  of  the  jnrisprndence  of  this 
conrt  on  the  subject  of  nolle  prosequi,  and  with  the  principles  therein 
announced  kept  in  view,  it  can  safely  be  affirmed  that  the  Hornby 
and  Brown  cases  have  never  been  overruled.  That  in  no  case  has 
the  District  Attorney's  right  to  enter  a  tmUc  prosequi  been  made  to 
depend  on  the  consent  of  the  defendant;  but  that,  after  issue  joined, 
it  has  been  invariably  made  to  depend  upon  the  permission  of  the 
court.  It  can  not  be  perceived,  either  on  reason  or  authority,  why 
a  District  Attorney  should  have  an  absolute  right  to  enter  a  nolle 
prosequi  at  any  and  all  stages  of  a  prosecution,  and  discharge  from 
custody  persons  who  have  been  convicted  of  felonies.  But.  as  an 
illegal  count  in  an  otherwise  valid  indictment  may  be  eliminated 
by  a  nolle  prosequi  after  a  verdict  of  guilty,  to  prevent  the 
allowance  of  a  new  trial,  it  would  seem  that  this  could  not  be 
done  otherwise  than  by  consent  of  the  court  upon  whose  judgment 
action  depended. 

Likewise,  in  a  case  where  conviction  disqualifies,  the  nolle  prose' 
qui  must  necessarily  depend  upon  the  same  conditions;  as,  in 
either  case — the  legality  of  an  indictment  or  the  competency 
of  an  accomplice  to  testify-ra  question  is  presented  for  the 
judge  to  decide,  before  the  nolle  prosequi  becomes  necessary,  or 
can  be  filed. 

For,  as  we  have  seen,  there  is  no  event  in  which  it  can  be  em- 
ployed except  for  the  purpose  of  overcoming  some  legal  impedi- 
ment to  the  course  of  justice  and  before  conviction  has  become 
complete;  for  once  the  conviction  is  completed  and  all  of  the  de- 
clinatory pleas  and  motions  are  disposed  of,  the  pardoning  power 
supervenes  and  nothing  other  than  its  exercise  can  release  a  con- 
victed person. 

Confessedly,  Bier  was  indicted  for  the  crime  of  perjury,  a  peni> 
tentiary  offence.  He  was  found  guilty  by  the  verdict  of  a  jury.  He 
applied  for  a  new  trial,  and  that  was  overruled.  Subsequently  he 
made  a  confession  which  operates  as  an  acquiescence  in  the  verdict. 
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Under  this  state  of  facts  there  can  be  no  doubt  of  the  finality  of  the^ 
conviction. 

That  the  noUe  prosequi  tendered  in  the  coart  of  the  respondent 
means  the  discharge  of  Bier  from  custody  is  apparent  on  the  face  of 
relator's  motion,  for  it  announces  to  the  respondent  that  he  ^'gives^ 
the  court  here  to  understand  and  be  informed  that  he  now  enters  a 
nolle  prosequi  '  in  the  case  of  the  State  ys.  Bier,'  and  prays  that  he^ 
be  discharged  without  a  day," 

Notwithstanding  we  have  made  diligent  search,  no  one  has  been 
found  which  bears  any  just  analogy  to  the  instant  case;  no  one  in 
which  a  prosecuting  officer  was  permitted  to  enter  a  noUe  prosequi 
after  the  conviction  had  become  a  finality  and  the  pardoning  power 
attached— the  proceedings  being  regular  and  the  indictment  valid.. 
In  neither  Smith's  case,  in  the  court  of  Maine,  nor  in  Tuck's  case,, 
in  the  court  of  Massachusetts,  in  which  the  power  of  the  prosecut* 
ing  officer  was  pushed  to  the  furthest  extreme,  was  the  whole  in- 
dictment quashed,  or  the  convicted  defendant  released.  On  the- 
contrary,  the  nolle  prosequi  was  employed  in  each  of  those  cases  for 
the  express  purpose  of  discharging  one  or  more  counts  of  the- 
respective  indictments  so  that  the  conviction  of  the  defendants 
on  other  counts  should  be  placed  beyond  the  peradventure  of 
doubt. 

It  has  never  been  recognized  in  this  court  as  a  means  of  securing: 
pardon  for  the  convicted  defendant. 

The  result  of  this  investigation  has  led  us  to  the  conclusion  that, 
there  are  three  stages  of  a  criminal  prosecution,  viz. : 

1.  The  inauguration  or  preliminary  stage,  when  the  prosecuting 
officer  has  absolute  control  of  his  indictments. 

2,  The  trial  of  the  cause  and  its  incidents,  during  which  the  court 
has  control  and  the  power  of  the  prosecuting  officer  is  suspended. 

8.  The  period  between  the  verdict  of  the  jary  and  the  sentence  by 
the  court,  when  the  pardoning  power  comes  into  operation. 

Placing  our  opinion  on  these  lines  and  resting  our  Judgment  od 
the  propositions  of  law  which  must  govern  the  Judge  and  District 
Attorney  in  the  premises,  we  are  relieved  of  the  daty  of  inquiring 
into  the  facts  brought  forward  in  the  return  any  further  than  has 
been  found  necessary  to  solve  the  qaestions  of  the  law  involved. 

We  shall,  consequently,  omit  discussion  of  Bier's  consent  to  or  ao- 
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quiescence  in  the  proceedings  in  the  respondent's  conrt;  and  the 
farther  question  as  to  whether  the  proposed  discharge  woald  oper- 
ate a  bar  to  f nrther  prosecution  nnder  another  indictment  for  the 
same  offence. 

Of  coarse,  they  could  not  be  decided  in  a  mandamus  proceeding, 
which  we  are  called  upon  to  employ  in  the  exercise  of  the  super' 
visory  jurisdiction  of  this  court. 

It  sufBlces  for  us  to  say  that  Bier  is  not  a  party  to  this  suit,  either 
as  relator,  respondent  or  intervener;  and  his  cousel  have  not  joined 
the  standard  of  either  relator  or  respondent.  It  i3  evident  that 
proof  of  the  question  of  Bier's  consent  or  his  waiver  and  renuncia- 
tion— ^if  any  such  there  be— are  matters  in  pais  which  can  arise  and 
be  judicially  determined  only  when  a  future  prosecution  shall  be 
presented. 

Our  decision  of  them,  in  an  issue  between  the  judge  and  District 
Attorney  of  the  courfc  in  which  Bier  is  prosecuted,  would  not  be  ju- 
risdictional, and  would  not  operate  as  either  res  Judicata  or  an  es- 
toppel for  or  against  him  personally. 

IV. 

Finally,  we  are  confronted  with  the  question  whether  the  respond^ 
ent  judge  has  been  derelict  in  the  discharge  of  any  duty  which  the 
law  has  cast  upon  him  in  the  premises:  or,  in  other  words,  did 
he,  as  the  relator  alleges,  '^arbitrarily  and  unwarrantably"  refuse 
to  allow  his  motion  to  nolle  prosequi  the  convicted  defendant  to  be 
filed  and  spread  upon  the  minutes  of  his  court? 

Notwithstanding  the  proposition  has  been  pressed  upon  our  atten- 
tion in  argument,  supported  by  the  citation  of  numerous  authorities, 
that  the  mere  filing  of  the  paper  which  was  tendered  for  filing,  or 
the  failure  of  the  clerk  to  make  the  proper  endorsement  thereon^ 
does  not  defeat  the  filing  in  point  of  fact — the  paper  having  been 
deposited  with  the  proper  officer  and  placed  among  the  records  of 
the  court — ^but  the  position  assumed  and  the  authorities  cited  do  not 
apply  to  the  facts  of  this  case. 

The  motion  to  enter  a  noUe  prosequi  was  tendered  by  the  District 
Attorney,  accompanied  by  the  request  that  it  be  filed;  but  that  re- 
quest  was  refused  by  the  respondent.    The  minute  entry  of  the  clerk 
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shows  that  fact.  Had  the  paper  been  actually  filed,  or  directed  by 
the  court  to  be  filed,  and  that  fact  not  evidenced  by  an  appropriate 
endorsement,  the  act  would,  within  the  meaning  and  intendment  of 
the  authorities  cited,  have  been  taken  for  the  fact. 

Entertaining  that  idea,  doubtless,  the  respondent  declined  to  al- 
low the  motion  to  be  filed  in  the  record  of  State  vs.  Bier.  In  fact, 
it  forms  no  part  of  it ;  though,  out  of  the  abundance  of  caution,  the 
respondent  has  made  same  an  exhibit  and  annexed  it  to  his  return 
for  personal  inspection  by  this  court.  Indeed,  the  motion  was  not 
intended  for  the  respondent  to  act  upon  at  all.  It  purports,  simply, 
to  inform  the  court  that  relator  had  exercised  a  legal  right  and  en- 
tered a  noUe  prosegui,  the  effect  of  which  would  have  been  to  re- 
lease Bier  from  custody.  In  tendering  his  motion  in  that  shape,  the 
relator's  evident  intention  was  to  act  independently  of  the  court, 
and  have  the  noUe  prosequi  operate  as  a  discharge  of  Bier  from  cus- 
tody, as  soon  as  it  should  have  been  spread  upon  record,  despite  the 
will  or  consent  of  the  court.  This  fact  is  exhibited  by  the  averments 
of  the  motion ;  and  it  is  further  illustrated  by  the  relator's  insistence 
in  his  printed  brief. 

It  is  evident  that  the  filing  of  the  motion  was  expected,  of  itself, 
to  make  the  discharge  of  Bier  effectual,  on  the  theory,  doubtless, 
that  the  power,  having  been  once  exercised,  could  not  be  subse- 
quently recalled  by  the  court. 

It  was  not  a  motion  of  the  kind  which  invited  or  solicited  action 
by  the  court  preliminarily  to  give  it  effect;  hence,  it  was  not  of  the 
respondent's  simple  failure  to  perform  a  purely  ministerial  duty  that 
relator  complains,  but  of  his  failure  to  exercise  a  legal  discretion, 
with  which  the  law  has  clothed  him,  and  decide  a  question  favorable 
to  the  view  he  entertained;  for  relator's  motion  proceeded  upon  the 
theory  that  he  had  the  power,  under  the  law,  to  enter  a  noUe  prose^ 
qui  after  the  verdict  of  conviction,  the  effect  of  which  would  be  to 
<'  discharge  Bier  without  day,"  without  the  consent  of  the  respond- 
ent; and  we  have  found  that  such  a  power  did  not  exist.  Hence, 
the  respondent  not  only  exercised  his  judgment  in  the  premises,  but 
exercised  it  correctly,  and  is  not,  therefore,  amenable  to  the  relat- 
or's charges. 

Entertaining  the  view  we  have  expressed  of  the  law,  and  being 
advised  of  the  purpose  which  relator  had  in  view,  it  is  manifest  that 
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there  was  no  ministerial  duty  imposed  upon  respondent,  the  per- 
formanee  of  which  can  be  coerced  by  our  writ  of  mandamuB, 

In  treating  of  mandamus  to  inferior  courts,  Mr.  High  says : 

*' That  in  all  matters  relating  to  the  jurisdiction  of  the  inferior 
court,  and  upon  which  it  has  acted  in  a  judicial  capacity,  maridamuB 
will  not  lie  to  review  its  proceedings,  or  to  revise  its  rulings,"  etc. 
High's  Ex.  Legal  Rem..  Sec.  150. 

''  That  in  all  matters  resting  within  the  discretion  of  the  inferior 
tribunal,  mandamuB  will  not  lie  to  control  or  interfere  with  the  ex- 
ercise of  such  discretion."     Ibid,^  Sec.  166. 

The  writ  '*  is  exercised  with  the  utmost  caution,  lest  there  should 
be  any  improper  interference  with  the  exercise  of  the  judicial  pow- 
ers of  the  court  below,  and  it  will  only  be  used  in  such  manner  as  to 
leave  the  inferior  tribunal  untrammeled  in  the  exercise  of  the  dis- 
cretionary or  judicial  powers,  with  which  it  is  properly  vested  by 
law."     Id. 

''  But  it  not  infrequently  happens  that  duties  devolve  upon  courts 
or  judges,  either  by  operation  of  law  or  by  positive  statute,  which 
partake  more  of  a  ministerial  than  of  a  judicial  nature,  and  when 
the  duty  is  so  plain  and  imperative  that  no  element  of  discretion  can 
enter  into  its  performance. 

''And  while  the  courts  uniformly  refuse  to  interfere  with  the  dis- 
cretion of  inferior  tribunals  in  the  performance  of  their  duties,  yet 
as  to  acts  to  be  performed  by  a  court  or  judge,  in  a  merely  ministe- 
rial capacity,  or  as  to  duties  which  are  obligatory  upon  them  by 
express  statute,  and  as  to  which  there  can  be  no  dispute,  and  no 
element  of  discretion,  mandamus  is  an  appropriate  remedy,  and  will 
be  granted  to  compel  the  performance  of  the  act  or  duty."  IMd., 
Sec.  231. 

This  rule  was  recognized  and  enforced  by  this  court  in  State  ex  rel, 
Daboval  vs.  Police  Jury,  39  An.  769. 

The  question  at  once  arises,  what  is  the  act  which  t\id  respondent 
is  required  to  perform  in  a  merely  ministerial  capacity,  or  the  duty 
which  is  obligatory  upon  him  by  express  statute,  as  to  which  there 
can  be  no  dispute,  and  no  element  of  discretion? 

We  have  clearly  demonstrated  that  the  judge  was  not  called  upon 
by  the  motion  to  act  at  all.  The  District  Attorney  disavowed  the 
right  and  authority  of  the  judge  to  act  in  the  premises,  contending 
that  the  power  was  exclusively  vested  in  him  to  enter  a  nolle  prosequi 
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and  discharge  the  accosed.  Questioning  the  relator's  assumption 
of  power,  respondent  denied  that  any  legal  duty  was  imposed  upon 
him,  and  declined  to  permit  its  consummation  by  permitting  the 
motion  to  be  placed  among  the  records  of  his  court. 

In  State  ex  rel.  Hall,  District  Attorney,  vs.  Judge,  38  An.  1222,  the 
respondent  was  required  by  the  writ  of  maThdarm^  to  permit  relator 
to  flie  an  information  with  the  leave  of  the  court.  The  simple  act  of 
filing  the  information  was  the  act  to  be  performed,  and  a  positive 
statute  imposed  the  duty.    The  judge  had  no  discretion. 

In  this  case  we  have  found,  as  matter  of  law,  that  after  conviction 
the  District  Attorney  had  not  the  power  to  enter  a  iiolle  prosequi; 
hence,  there  is  no  ministerial  duty  imposed  upon  the  respondent 
judge,  by  statute,  to  compel  him  to  permit  relator  to  enter  it. 

In  State  ex  rel,  Jumel,  Auditor,  vs.  Johnson,  29  An.  899,  the  sim- 
ple act  of  causing  a  petition  and  bond  for  the  removal  of  the  cause 
to  be  filed  was  the  ministerial  duty  respondent  was  compelled  by 
mandamus  to  perform.  State  ex  rel,  Mentz  vs.  Clinton,  Auditor,  28 
An.  47 ;  State  ex  rel,  Longstreet  vs.  .Johnson,  Auditor,  and  Dubudet, 
Treasurer,  28  An.  982;  State  ex  ref.  Hope  &  Co.  vs.  Board  of  Liqui- 
dation, 42  An.  664,  656;  Mossy  vs.  Harris,  Tax  OoUector,  26  An. 
664;  26  An.  880. 

Having  examined  this  application  in  all  its  bearings  and  applied  to 
the  issues  involved  all  the  authorities  at  our  command,  we  have 
reached  the  conclusion  that  the  relator  is  not  entitled  to  a  peremp- 
tory mandamus. 

It  is  therefore  ordered  and  decreed  that  the  preliminary  order 
herein  granted  be  set  aside,  and  it  is  further  ordered  that  relator's 
application  be  denied  at  his  cost. 
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Shbriff,    bt    al. 

The  powers  of  the  District  Attorney  to  enter  a  noUtproMqui  are  subject  to  certain 
limitations. 

1.  After  the  Jury  has  been  empaneled  and  the  charge  read,  he  can  not  discon- 
tinue if  the  defendant  insists  upon  a  rerdlct. 

a.  After  Yordlot  and  refusal  to  grant  a  motion  for  a  new  trial,  he  is  w^lthout  author- 
ity to  dismiss  the  prosecution  without  the  authority  of  the  court. 

After  yerdiot  and  conyiotion  a  pardon  may  be  granted. 
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LaaaruSy  Moore  cfir  Laoe  and  E,  B,  KruUschnitt  for  Relator. 


E,  Howard  McCkileb  and  Richard  H,  Broume  for  Respondents. 


Argaed  and  submitted  December  12,  1895. 
Opinion  handed  down  December  21,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  In  answer  to  the  order  niH  issued  by  this  court  on  the 
application  of  the  plaintiff  for  a  writ  of  habeiu  corpus,  omitting  the 
words  of  form,  the  sheriff  says  that  the  plaintiff  is  held  by  him  under 
a  capias  and  commitment  issued  by  the  Judge  of  Section  B  of  the 
Criminal  District  Court,  by  reason  of  a  yerdict  of  guilty  of  the  crime 
with  which  he  was  charged. 

The  question  in  the  case  is,  whether  the  District  Attorney,  in  his 
motion  having  substantially  averred  that  the  testimony  of  the  plain- 
tiff had  been  accepted  by  the  State,  and  the  ends  of  justice  suggest- 
ing, could  have  a  nolle  prosequi  entered  after  verdict  and  the  action 
dismissed. 

It  is  only  an  act  of  justice  to  the  prosecuting  officer  to  add  that  a 
majority  of  the  grand  jurors  who  indicted  the  plaintiff,  and  all  the 
grand  jurors  of  a  subsequent  term  of  the  court,  as  well  as  eleven  of 
the  petit  jurors  who  heard  the  cause,  signed  petitions  requesting  him 
to  present  a  motion  for  a  discontinuance  of  the  case ;  he  also  made 
a  certificate  of  a  highly  reputable  physician  in  regard  to  the  danger- 
ous illness  of  the  plaintiff  and  the  needful  opportunity  for  recuper- 
ating, that  he  might  testify,  part  of  the  motion. 

Plaintiff  urges  that  the  detention  of  his  person  is  oppressive  and 
without  process  of  law,  no  judgment  having  been  rendered. 

There  can  be  no  question  that  the  effect  of  the  different  acts  in  re- 
gard to  the  functions  of  the  District  Attorney  invests  him,  under 
some  limits,  with  the  authority  to  represent  the  State  in  criminal 
cases.  With  energy  and  force  the  common  law  of  England  is  in- 
voked at  the  bar  as  applying  to  the  question  here  involved. 
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To  illastrate  the  power  claimed  we  state  the  proposition  thus :  The 
Attorney  General  in  England  has  control  of  the  nolle  prosequi; 
the  Attorney  General  here  has  similar  authority;  the  District  At- 
torney's duties  are  not  different  from  those  of  the  Attorney  General  of 
Loaisiana,  therefore  the  former,  the  District  Attorney,  is  charged 
with  all  the  powers  of  the  Attorney  General  in  England. 

If  we  were  to  accept  the  foregoing  as  condnsive  we  might  illus- 
trate by  the  familiar  example :  A=X  power  B=  A,  therefore  B  equals 
X.  Unfortunately,  the  issues  involved  are  not  as  easily  disposed  of; 
not  being  similar  in  all  respects  to  the  familiar  axiom :  things  equal 
to  the  same  thing  are  equal  to  each  other. 

The  powers  are  in  certain  particulars  entirely  different;  the  period, 
the  locality,  the  condition  and  many  other  differences  suggest  them  • 
selves. 

The  Attorney  General  in  England  is  the  sovereign's  '<  own  Attorney 
General,"  and  is  vested  with  many  and  various  functions.  It  is  said 
that  the  power  to  enter  a  nolle  |>ro8egui  is  completely  in  the  hands 
of  this  high  officer  of  the  crown,  and  that  no  other  person,  official  or 
unofficial,  can  prevent  its  exercise.  The  crown  has  no  local  prose- 
cuting officer. 

Granted  (for  the  moment,  for  we  have  authority  not  in  accord 
with  the  foregoing,  to  which  we  will  hereafter  refer)  that  the  powers 
are  as  just  stated;  the  limitation  in  England  is  oot  entirely  without 
application  here ;  the  necessity  for  expanding  the  power,  under  the 
terms  of  the  law,  is  not  more  evident  here  than  it  was  in  England. 
Why  should  the  power  of  the  Attorney  General  in  regard  to  the  noUe 
prosequi  J  not  distributed  in  England,  be  distributed  in  the  twenty - 
two  judicial  districts  of  this  State,  without  express  exactment? 

But  we  recur  to  the  authority  of  that  officer  and  quote  as  follows,  as 
pertinent:  <^  In  the  Oyer  and  Terminer  case,  in  New  York,  it  was 
considered  to  be  a  question  for  the  court  to  decide  on  motion  of  the 
prosecuting  officer,  '  whether  or  not  to  admit  an  accomplice,'  and  in 
the  particular  instance  the  court  refused.  Said  Dner,  J.:  'So  long 
as  by  the  policy  of  the  law  accomplices  are  deemed  competent  wit« 
nesses  against  their  fellows,  so  long  must  a  discretion  in  regard  to 
admitting  them  be  vested  somewhere  or  other  in  the  government. 
It  could  not  consistently  with  the  nature  of  the  power  or  the  course 
and  character  of  judicial  proceedings  be  committed  to  the  Ofaief 
Executive  Magistrate ;  nor  could  it  with  propriety  be  entrusted  to 
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the  pablic  prosecutor  or  any  other  ministerial  officer  of  jastice;  be* 
caase,  strictly  speaking,  it  is  the  exercise  of  a  high  judicial  discre- 
tion, and  the  reason  for  vesting  it  in  the  court,  rather  than  in  the 
committing  magistrate,  or  even  in  the  pablic  prosecutor,  is,  that  the 
admission  of  the  party  as  a  witness  amounts  to  a  promise  by  the 
court  of  a  recommendation  to  mercy  upon  condition  of  his  making 
a  full  and  fair  disclosure  of  all  the  circumstances  of  the  crime.  Peo- 
ple vs.  Whipple,  9th  Con.  707  and  712.  To  the  like  effect  see  Roy 
vs.  State,  1st  Oreen  (Iowa),  816.' 

''  Now  it  is  plain  that  this  reasoning  is  satisfactory  as  accounting 
for  the  English  practice."  ♦  ♦  ♦  Bishop,  O.  P.,  Sec.  1076,  2d 
Ed.  If  this  be  a  correct  statement  of  the  English  practice  (the 
common  law) ,  the  court  is  not  entirely  ignored  in  entering  the  nolle 
prosequi  on  motion  of  the  prosecuting  officer  after  verdict. 

This  brings  us  to  the  question:  the  effect  to  be  given  the  jury's 
verdict.  It  is  a  conviction.  From  Blackstone :  '^  After  trial  and 
conviction  are  passed,  and  prior  to  judgment  and  its  consequence, 
the  defendant  was  entitled  to  the  benefit  of  clergy,  which  operates 
as  a  kind  of  statute  of  pardon." 

We  refer  to  the  benefit  of  clergy,  not  as  an  existing  statute,  but 
as  an  illustration  of  intervening  pleas  possible,  among  them  the  sov- 
ereign's pardon. 

Lastly,  says  that  commentator:  a  pardon  may  be  pleaded  in  bar 
as  at  once  destroying  the  end  and  purpose  of  the  indictment  by  re- 
mitting the  punishment  which  the  prosecution  is  calculated  to  inflict. 

*'  There  is  one  advantage  that  attends  pleading  a  pardon  in  bar  or 
in  arrest  of  judgment  before  sentence  is  passed."  Oooley's  Ed. 
Blackstone,  Sec.  868. 

In  this  State  the  executive  is  authorized  to  grant  a  pardon  after 
conviction.  The  authorities  would  not  support  the  right  to  have 
considered  the  application  of  the  defendant  prior  to  a  final  disposi- 
tion of  the  case ;  but  the  Pardoning  Board  may,  as  a  matter  of  grace, 
pass  upon  the  application  prior  to  final  judgment. 

Lastly,  in  regard  to  defendant's  waiver  of  the  plea  of  jeopardy. 

<<  The  more  general  opinion  is  that  the  defendant  may  waive  his 
constitutional  privilege  "  by  a  consent  to  the  discharge  of  the  jury, 
or  to  a  separation,  or  by  a  motion  for  a  new  trial,  or  by  a 
motion  in  arrest,  or  for  vacation  of  judgment.  But  strictly,  such  a 
consent  can  not  be  operative,  tendered  as  in  this  case,  some  time 
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after  the  motion  to  enter  the  nolle  prosequi  had  been  tendered. 
The  questions  are  determinable  upon  the  state  of  facts  of  record 
at  the  time  they  are  tendered  for  the  court's  decision. 

But  as  we  think  it  evident  that  the  defendant  offers  to  waive  that 
plea,  we  will  in  consequence  not  decline  to  consider  the  application 
from  this  point  of  view. 

The  motion  in  arrest  of  judf^potient  lies  for  informalities  on  the  face 
of  the  pleadinfcs.  It  relates  back  to  a  period  anterior  to  the  verdict 
(and  ordinarily  not  to  the  incidents  subsequent) ,  so  that  the  verdict 
and  the  refusal  to  errant  a  new  trial  are  final  as  to  the  fi^t  or  in- 
nocence of  the  defendant,  and  if  found  guilty  the  sentence  must  fol- 
low and  be  final,  save  and  except  if  there  are  informalities  pre- 
ceding the  sentence. 

The  law  does  not  seem  to  contemplate  that  at  the  period  between 
the  refusal  of  the  new  trial  and  the  sentence  the  District  Attorney 
may,  without  the  consent  of  the  court,  abandon  the  prosecution,  any 
more  than  it  would  be  possible  for  that  officer,  after  the  defendant 
in  regular  proceedings  had  been  found  **not  guilty"  to  have  a  motion 
entered  of  guilty  based  upon  defendant's  waiver  of  the  verdict  of 
**DOt  guilty."  The  period  of  jeopardy  is  no  longer  the  same  after 
verdict.  There  is  a  wide  difference,  said  Duncan,  Judge,  ''between 
a  verdict  given  and  the  jeopardy  of  a  verdict.  Hazard,  peril,  dan* 
ger,  jeopardy  of  a  verdict,  can  not  mean  a  verdict  given."  Oom> 
monwealth  vs.  Cook,  6  S.  and  R.  577,  596. 

In  conclusion,  as  we  interpret  the  law  and  the  decisions  here,  the 
District  Attorney  may,  at  his  discretion,  dismiss  the  prosecution 
'prior  to  verdict,  subject  to  the  prisoner's  right  to  insist  on  the  trial 
after  the  jury  has  been  empaneled  and  the  charge  read. 

It  is  therefore  ordered  and  adjudged  that  the  present  application 
be  denied  and  the  proceedings  for  habeas  corpus  dismissed. 


No.  12,004. 
State  ex  rel.  Henry  Bier  vs.  James  C.  Moibe,  Judge. 

A  PPLICATION  for  Writs  of  Certioran,  Prohibition  and  Mandamus. 
LazaruSj  Moore  A  Lace  and  E,  B,  Kruttschnitt  for  Relator. 
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M,  J,  Ounninghamj  Attorney  General,  E,  Howard  McCaleb  and  R. 
IS,  Browne  for  Respondent. 


Submitted  on  briefs  December  7,  1895. 
Opinion  handed  down  December  21,  1896. 


The  issaes  involved  in  this  application  are  determined  by  the  de- 
cisions this  day  rendered  in  the  cases  Nos.  12,003  and  12,006  on  the 
docket  of  this  court,  ante  pp.  109  and  140. 


The  opinion  of  the  court  was  delivered  by  Nicholls,  0.  J. 


No.  11,793. 
Succession  op  H.  C.  McOan. 

A  testamentaxy  disposition  Id  favor  of  minors  conditioned  they  attain  majority, 
the  shares  of  those  who  die  before  to  accrue  to  the  surylvors,  carries  all  the 
mischiefs  of  the  prohibited  substitution,  though  not  one  in  the  technical  sense. 
By  such  will  against  the  text  and  spirit  of  our  law,  ownership,  with  its 
attributes  of  possession,  enjoyment  and  power  to  sell  not  vested  at  the  death 
of  the  testatrix  Is  suspended  indeflnitely,  i,  e.  until  the  youngest  child  becomes 
of  age;  for  the  same  period  the  property  is  stamped  with  inalienability  and 
put  out  of  commerce,  and  besides  the  testatrix  undertakes  to  designate  the 
heirs  of  those  of  the  legatees  who  may  die  after  her,  while  under  the  law  the 
testamentary  power  is  exhausted  when  the  testatrix  designates  the  heir  living 
at  her  death.    Civil  Code,  Arts.  1619,  lft20 ;  6  An.  461 ;  7  An.  416, 420;  8  An.  248. 

The  power  of  last  will  derived  from  the  law  must  be  exerted,  so  as  to  conform  to 
ownership,  and  its  modlflcations  prescribed  by  the  Code,  and  can  not  Introduce 
into  our  system  novel  titles.  Under  our  law  the  heir,  testamentary  or  legal, 
must  be  vesteifwith  full  title  at  the  death  of  the  testatrix,  the  extent  and  limi- 
tation of  her  power  in  this  respect  being  marked  by  the  permission  of  the 
Code,  that  for  a  single  life  ownership  may  be  divided  by  the  will  giving  to  one 
the  usufruct,  and  the  title  to  another;  hence,  the  will  instituting  the  heir  under 
a  condition  conferring  on  him  no  present  right,  at  the  same  time  excluding  the 
legal  heir  from  all  possession  and  control,  and  substituting  for  both  the  testa- 
mentary and  legal  heir,  a  species  of  trusteeship,  to  hold  and  render  the  prop- 
erty to  the  heirs,  whoever  they  may  be,  who  survive  when  the  condition  is 
fulfilled  prescribed  by  the  testatrix,  is  void  as  against  our  law  and  the  policy 
on  Which  it  rests,  because  seeking  to  introduce  a  tenure  our  law  does  not 
recognize  or  enforce.  Civil  Code,  Arts.  488, 491  ei  aeq.;  633  et  uq,;  644  ti  aeq. ;  940, 
941,943,  948,  944, 946, 946, 947, 1607, 1613, 986, 1622 ;  Code  Napoleon,  Arts.  718,  724,  1040; 
7  An.  416;  8  An.  248  eiaeq.;  6  Merlin,  868, 869. 
10 
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Under  our  Code  the  seisin  of  the  executor  subordinated  to  that  of  the  heir  must 
end  irhenerer  the  heir  requires  It,  and  can  not  be  extended  by  the  will.  CItU 
Code,  Art.  1671 ;  Clague's  Oase,  18  La.  6;  Provan  vs.  Percy,  15  La.  169;  3  An.  706. 

The  testamentary  disposition  that  executors  shall  hold  the  property  of  the  testa- 
trix, make  necessary  Investmeuts,  proTide  for  the  education  and  support  of 
the  minor  legatees,  and  administer  until  they  attain  majority,  the  property 
then  to  be  delivered  to  them  by  the  executors,  is  substantially  a  trust  for 
minors,  none  the  less,  because  sought  to  be  conferred  on  executors  clothed  by 
the  law  with  no  such  functions,  and  such  disposition  falls  within  the  prohibi- 
tion by  our  Code  of  all  JldH  eommitaa.  CItII  Code,  Arts.  1530, 1666, 1666, 1668, 1670, 
1671, 1672, 1674, 1675;  18  La.  6;  3  An.  483;  5  An.  i60;  7  An.  420;  8  An.  248;  12  An.  767; 
15: An.  154;  30  An.  1020;  86  An.  756. 

A  PPEAL  from  the  Civil  Difltarict  Court  for  the  Parish  of  Orleans. 
^     Theardy  J. 


Farravy  Jonas  &  KruttachniU,  and  Fenner,  Henderson  A  Fenner  for 
Execntor,  Appellee: 

I. 

There  are  some  qnestiocs  of  law,  the  flnal  settlement  of  which  is 
vastly  more  important  to  society  than  how  they  are  settled; 
and  among  these  are  rules  of  property  lonjc  recognized  and 
acted  upon,  and  under  which  rights  have  vested.  Miaera  eat 
servUua  ubijua  eat  vagum  aut  incertum.  Broome's  Legal  Maxims^ 
p.  *161;  Endlich  on  Interpretation  of  Statutes,  Sec.  863,  p.  508; 
Aicard  vs.  Daly,  7  An.  612;  Farmer's  Heirs  vs.  Fletcher,  11  An. 
142 ;  Wells  on  Rea  Adjudicata  and  Stare  DeciaiSy  Sees.  597,  598, 
pp.  547,  548;  Bockhill  vs.  Nelson,  24  Ind.  424;  Harron  vs. 
Myers,  29  Ind.  470;  Reid  vs.  Ownhy,  44  Mo.  206;  Kearney 
vs.  Buttles,  1  Ohio  St.  866;  Lion  vs.  Burtiss,  20  Johns.  487; 
Kingsbury  vs.  Whitaker,  82  An.  1055. 

The  interpretation  of  a  statute,  when  made  by  the  highest  court  of 
the  State,  which  enacted  it,  becomes  a  part  of  the  statute  itself 
— so  much  so,  then,  when  a  contract  has  been  made  on  the  faith 
of  such  interpretation,  a  subsequent  change  of  decision,  which 
would  impair  the  obligation  of  such  contract,  is  held  by  the 
Supreme  Court  of  the  United  States  to  be  the  equivalent  of 
a  new  law,  impairing  such  obligation,  and  equally  amenable  to 
the  constitutional  prohibition.  That  high  tribunal  has  uniformly 
held  that  if  a  contract  when  made,  is  valid  by  the  laws  of  the 
State,   as  then  construed  by  its  courts,  subsequent  decisions 
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altering  the  conBtmction  of  those  laws  will  not  be  followed  by 
the  Federal  Ooorts.  1  Peters,  361,  476;  11  Howard  297;  20 
WaU.  137;  91  U.  S.  462;  94  U.  S.  316;  101  U.  S.  666;  107  U.  S. 
20;  126  U.  S.  666;  131  U.  S.  268,  319,  331. 

II. 

Is  a  provision  of  law  leaving  a  legacy  to  a  grandchild  of  the  testator, 
on  condition  that  the  property  composing  the  legacy  shall 
remain  nnder  the  administration  of  the  testator's  executor  until 
the  legatee's  majority,  a  valid  disposition,  ezclading  the  gestion 
of  the  natural  tutor? 

We  answer  in  the  affirmative : 

(a)  Upon  the  jurisprudence  of  Louisiana,  and  the  principle  of  etare 
decisis.  Succession  of  Macias,  31  An.  127 ;  Succession  of  Tnrnell, 
32  An.  1218;  Succession  of  Strauss,  38  An.  66;  Succession  of 
Stephens,  46  An.  962;  Oalvert  vs.  Boullemet,  46  An.  1134. 

(b)  Upon  the  law  of  this  State,  even  if  the  question  be  considered  as 
res  nova  independently  of  the  above  authorities. 

(c)  Under  the  French  jarisprudence,  which  rests  upon  principles  the 
same,  in  so  far  as  this  question  is  concerned,  as  our  own. 
Limousin  vs.  Hersant,  Journal  du  PalaiSy  Vol.  I,  for  1838,  p. 
388 ;  Ed.  Frazier  Herman,  Code  Annote,  Commentary  on  Art. 
887,  O.  N.,  p.  489,  No.  13. 

m. 

If  the  court  should  decide  that  the  testator  had  the  right  to  vest  the 
administration  in  the  executor,  until  the  majority  of  the  lega- 
tees, then  all  further  questions  raised  in  this  case  become 
merely  theoretical,  hypothetical  ones,  or  at  most  such  questions 
as  the  court  need  not,  and  should  not  at  present  decide. 

IV. 

Is  a  disposition,  whereby  the  testator  bequeaths  his  whole  property 
to  his  minor  grandchildren,  on  condition  of  their  reaching  the 
age  of  majority;  but  that,  in  default  thereof,  the  property  shall 
pass  to  others,  amenable  to  the  objection,  that  it  is  a  substi- 
tution prohibited  by  the  Oivil  Oode,  or  is  the  legacy  one  subject 
to  an  illegal  condition,  and,  if  so,  what  will  be  the  effect  of  such 
iUegality? 


148  SUPREME  COURT  OF  LOUISIANA. 

SucoesBion  of  MoCan. 

We  answer  both  alternative  qnestions  in  the  negative : 

^a)  On  aathority  of  Saccession  of  Strauss,  88  An.  55,  and  Sevier  vs. 

Donglass,  44  An.  608. 
{b)  On  the  French  anthorities  cited. 
(o)   On  the  clear  provisions  of  Arts.  985  and  2030  of  the  Oode,  which 

contemplate  jast  such  legacies  as  the  one  under  discussion. 


The  claim  that  the  heirs  are  owners  of  the  fruits  pendente  ooudittone, 
considered  and  refuted,  in  so  far  as  this  particular  case  is  con- 
cerned.    C.  0.  499,  1607,  1608,  1681. 

Article  499  declares  that  the  fruits  belong  to  the  owner,  whence, 
logically,  if  ,the  thing  belongs  to  the  owner  conditionally,  the 
fruits  should  belong  to  him  conditionally. 

Articles  1607  and  1608,  however,  detract  from  this  general  principle, 
and  provide  that  the  enjoyment  of  the  universal  legatee  shall 
commence  only  from  date  of  judicial  demand,  or  from  the  day 
on  which  delivery  has  been  agreed  upon,  and  under  these 
articles,  the  heirs  having  the  seizin,  would  generally  be  entitled 
to  fruits,  for  the  reason  that  the  legatee  could  not  claim  them 
until  after  the  accomplishment  of  the  condition. 

Article  1631,  however,  provides  that  the  will  shall  be  respected 
when  the  testator  has  expressly  declared  that  the  proceeds  of  the 
thing  shall  accrue  to  the  benefit  of  the  legatee,  from  the  date  of 
the  decease,  without  his  having  brought  suit  for  the  same.  This 
latter  article  foresees  exactly  the  case  at  bar,  in  which  the  tes- 
tator has  disposed  of  the  fruits  from  the  date  of  his  decease. 

The  above  principles  are  established  not  only  by  reason  but  au- 
thority. Laurent,  Vol.  13,  Sec.  541;  Volume  14,  Sees.  66  to  85, 
inclusive,  and  especially  Sec. 78. 

VI. 

Even  if  it  be  admitted  that  every  provision  of  this  will  is  valid  as  to 
the  disposable  portion,  does  it  follow  that  it  is  also  valid  as  to 
the  legitime? 

We  answer  in  the  affirmative  upon  the  authorities  of  the  Macias, 
Strauss  and  Turnell  cases  and  on  reason. 

*^  Omnia  innovatio  plu8  novitate  perturbat  quam  utilitate  prode«t." 
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'*  The  roles  which  govern  the  transmtssioii  of  property  are  the  creat- 
ures of  positive  law,  and  when  once  recognized  and  established  ^ 
their  justice  or  injustice  in  the  abstract  is  of  less  Importance  to  the 
community  than  that  the  rules  themselves  should  be  constant 
and  invariable."  Lord  Chancellor  Westbury ;  Ralston  vs.  Hamil- 
ton, 4  Macq  Scotch  App.  405. 

<'  The  last  will  of  those  who  depart  this  life  is  the  last  expression  of 
their  love,  friendship  or  gratitude,  and,  where  it  violates  no  law, 
that  will,  by  for  the  most  sacred  of  all  sacred  things,  should  be  as 
respected  as  the  grave  of  the  dead."  Succession  Michon,  30 
An.  217. 

"A  conditional  legacy,  when  the  conditions  are  neither  impossible 
nor  reprobated  by  law,  must  and  can  be  accepted  by  or  foi  the 
legatee,  but  in  accordance  with  the  terms  of  the  will."  Suc- 
cession of  Macias,  31  An.  137. 

Our  Code  recognizes  three  distinct  kinds  of  succession,  and  three  dis- 
tinct kinds  of  heirs,  the  latter  being  testamentary  or  instituted 
heirs,  legal  heirs  and  irregular  heirs.     R.  0.  0.  875,  876,  879. 

A  succession  is  either  a  testamentary  or  a  legal  succession ;  it  can 
not  be  both.  An  heir  is  either  an  instituted  heir  or  a  legal  heir; 
he  can  not  be  both.  The  law,  and  not  the  wish  of  the  heir,  de- 
termines the  nature  of  the  succession  and  of  the  heirship.  Legal 
heirship,  or  heirship  a&  intestato,  and  instituted  heirship,  or 
heirship  ab  testatOy  are  radically  contradictory  and  antithetical 
concepts. 

Renunciation  by  instituted  heirs  and  by  legal  heirs  is  governed  by 
the  same  rules,  which  are  laid  down  in  Sees.  1  and  2  of  Ohap.  6^ 
title  1  of  book  III  of  the  Oode.  The  only  acceptance  or  renun- 
ciation which  the  Oode  recognizes  or  deals  with  is  the  accept- 
ance or  renunciation  of  successions. 

Renunciation  by  an  instituted  heir,  like  renunciation  by  a  legal  heir^ 
is  a  renunciation  of  the  succession,  and  in  both  cases  it  has  the 
same  effect,  viz. :  to  terminate  the  interest  of  the  heir  in  the 
succession.  An  heir  can  not  renounce  the  succession  and  take 
the  succession. 

Renunciation  of  this  testamentary  succession,  and  of  this  instituted 
inheritance  by  these  children,  will  terminate  their  interest  in  the 
saccession,  so  far  as  the  disposable  is  concerned,  which,  in  that 
event,  would  go  to  legal  heirs  who  had  not  renounced. 
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The  foregoing  are  not  only  scientific  deductions  from  the  law,  bat 
they  furnish  the  only  principle  consistent  with  the  execution  of 
the  lawful  will  of  the  testatrix;  the  sole  object  and  dominant 
purpose  of  which  was  to  prevent  them  from  taking  as  legal  heirs, 
and  to  require  them  either  to  take  as  instituted  heirs  subject  to 
conditions  imposed  or  not  to  take  at  all. 

They  support  the  alternative  distinctly  presented  to  the  instituted 
heirs  in  the  Strauss  case,  viz. :  '*  The  law  would  compel  them  to 
elect  whether  they  would,  as  forced  heirs,  take  their  legitime 
without  conditions,  or  accept  the  whole  estate  under  the  condi- 
tions imposed  by  the  testator."  They  can  never  escape  this  al- 
ternative, if  the  institution  is  maintained  as  valid ;  and  it  follows 
that  their  clear  interest  reqxures  acceptance. 

Even  if  the  above  clear  principles  did  not  settle  the  question,  even  if 
they  could  renounce  the  institution,  and  take,  each  his  virile 
share,  as  legal  heirs,  still  the  law  would  accept  the  institution 
for  them.  They  are  not  instituted  in  common ;  they  are  third 
persons  with  reference  to  each  other;  their  interests  may  be 
contradictory;  each  has  a  right  to  have  his  own  particular  in- 
terest consulted;  if  one  only  of  them  should  reach  majority  he 
would  take  the  whole  estate,  and  it  would  certainly  have  been 
greatly  to  his  interest  that  the  succession  should  have  been  ac- 
cepted. The  interest  of  each  depends  on  future  uncertain 
events,  and  possibly  even  on  present  facts,  such  as  the  health 
and  strength  of  the  children  respectively,  of  which  the  court  has 
no  knowledge.  And  in  the  impossibility  of  determining  what 
is  the  interest  of  each  particular  one,  the  court  would  accept  for 
them  and  thus  execute  the  will. 

The  law  expressly  permits  the  institution  of  heirs  under  suspensive 
conditions,  and  if  this  contravenes,  to  any  extent,  other  general 
prohibitions  of  the  law,  to  that  extent  such  prohibitions  must 
submit  to  contravention.  No  prohibition  can  be  extended  to 
prevent  that  which  the  law  expressly  permits. 

The  argument  that,  even  if  the  will  does  not  create  any  successive 
order  of  ownership,  yet  the  fact  that  the  law  reposes  the  owner- 
ship in  some  legal  heirs,  antil  the  happening  of  the  conditions, 
involves  a  prohibited  substitution — is  utterly  unsound.  The 
testatrix  had  no  concern  with,  and  no  control  over,  what  the 
law  would  do  with  the  legal  title.     The  very  definition  of  the 
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probibited  snbatitation  in  Art.  1520  of  tbe  Oode  shows  tbat  the 
successive  order  probibited  is  tbat  created  by  tbe  disposition  it- 
self. The  French  authorities  in  maintaining  such  conditional 
institutions  as  that  here  presented,  admit  that  the  legal  title 
rests  in  the  legal  heirs  until  the  happening  of  the  conditions,  but 
neither  they,  nor  any  one  else  before,  ever  supposed  that  this 
fact  could  introduce  into  the  disposition  of  the  will  the  elements 
of  a  prohibited  substitution. 
When  analyzed,  it  will  be  found  that  the  provisions  of  this  will  are 
lawful,  simple,  reasonable;  that  they  injure  no  right  of  any  per- 
son in  the  world ;  and  that  they  contain  nothing  hostile  to  any 
consideration  of  public  policy. 


Saunders  <&  MiUerj  E.  Howard  ilfoCaZeb,  and  Thomas  J.  SemmeSy 
for  the  Guardian  of  the  Minors,  Appellee : 

The  first  disposition  contained  in  the  will,  by  which  the  testatrix 
gives  all  she  may  die  possessed  of  to  her  five  grandchildren, 
conditioned  on  their  attaining  the  age  of  majority,  and  if  either 
of  them  dies  in  the  meantime,  the  part  so  given  to  go  to  the 
survivors,  conditioned  on  their  attaining  the  age  of  majority,  is 
illegal,  (a)  The  legatees  are  kept  out  of  possession  for  thirteen 
years,  and  in  the  meantime  the  title  to  the  property  is  vested  in 
no  one.  No  partition  can  be  sued  for  by  the  co- proprietors, 
who  held  some  of  it  in  common  with  the  testatrix,  for  the  exec- 
utors can  not  represent  the  heirs  in  such  suit.  80  An.  177. 
(&)  This  condition  violates  the  maxim  <'  le  mort  saisit  le  v^," 
for  during  the  minority  of  the  conditioual  legatees  the  title  to 
the  property  is  vested  in  no  one.  R.  O.  0.  940,  941,  942,  944; 
2  La.  299;  4  An.  57L;  10  Rob.  194.  (o)  Conditional  heirs  can 
not  accept  nor  renounce  before  the  condition  has  happened. 
R.  O.  O.  986;  Merlin  Rep.  verho  Condition,  Vol.  5,  p.  367;  44 
An.  611.  (d)  The  disposition  in  favor  of  the  survivors  is  a  pro- 
hibited substitution.  It  resembles  the  pupillary  substitution  of 
the  Roman  law,  which  was  abolished  in  France  in  1792.  0.  N. 
896  prohibits  one  person  from  making  a  testament  for  another. 
Dalloz  Jurisprudence  du  Royaume,  T.  12,  p.  155;  Oase  of 
Georges  Milano,  decided  at  Turin  in  1806;  Merlin  Rep.,  verbo 
SuhstitutUm  Directe,  paragraph  II,  tome  82,  p.  71  et  9eq.     The 


152  SUPREME  COURT  OF  LOUISIANA. 

Succession  of  MoCan. 

sarvivors  inherit  not  from  their  deceased  brother  or  sister,  but 
by  Yirtne  of  their  K^randmother's  will,  (e)  It  changes  the  role 
of  descent  established  by  law  and  exclades  the  mother,  a  forced 
heir  (R.  0.  0.  1494),  from  inheriting  from  her  chUdren  (R.  0. 
0.  904),  and  deprives  the  minor  legatees,  after  attaining  the 
testamentary  age  of  sixteen  years,  from  disposing  of  their  prop- 
erty by  last  will.  R.  O.  0.  1477.  (/)  The  legacy  is  void  for 
uncertainty  in  the  legatees.  14  An.  637.  (g)  Oonditional 
snbstitntions  are  included  in  the  prohibition  contained  in 
our  Oode.  1  R.  115;  4  La.  502.  {h)  It  is  incontestibly 
a  prohibited  substitution.  4  N.  S.  45;  13  An.  574;  5  An. 
552;  14  An.  578;  29  An.  120,  235;  84  An.  557.  {%)  The 
distinguishing  feature  between  a  conditional  legacy  and  a  pro* 
hibited  substitution  is  that  in  the  former  there  ia  hut  one  degree^ 
while  in  the  latter  there  are  two  or  more  degrees.  In  conditional 
legacies  the  legatees  hold  directly  from  the  testator;  in  substi- 
tutions the  substituted  legatee  holds  immediately  from  the  in- 
stituted heir.  A  conditional  legacy  can  not  contain  more  than 
one  condition,  but  in  a  substitution  there  may  be  two  or  more 
conditions,  as  on  this  case.  Duranton,  T.  IX.,  No.  818;  (David), 
Journal  du  Palais  (1849),  T.  52,  p.  879;  Journal  du  Palais,  T.  22, 
(1820),  p.  777. 

(a)  The  clause  appointing  a  trustee  to  administer  the  property  dur- 
ing the  minority  of  the  conditional  legatees  is  a  fldei  commissum. 
This  administration  is  in  no  way  connected  with  the  functions  of 
the  testamentary  executor.  Such  a  disposition  is  a  ffiduciej  or 
trust,  and  though  valid  in  France  is  expressly  forbidden  by  our 
Oode.  8  An.  432;  12  An.  767;  80  An.  1017;  Merlin  Rep.,  Fidw 
ciaire,  T.  12,  p.  184;  Laurent,  T.  14,  Nos.402, 403.  (5)  The  court- 
could  not  appoint  a  dative  trustee  should  Hall  die  or  resign. 
80  An.  1017.  (c)  This  clause  creates  a  gucMt- tutorship  guood 
the  legacy.  45  An.  962.  The  grandmother  can  not  appoint  a 
tutor  by  will.  10  An.  169.  (d)  Hall  is  the  gravatus  or  inter- 
posed person — the  tutor  under  the  will.  15  An.  700,  154.  (e) 
Such  a  trust  estate  is  void  under  our  laws  as  a  fidei  commissum. 
18  La.  2;  86  An.  754;  7  An.  395. 

The  French  courts  and  commentators  are  not  authoritative  exposi* 
tions  of  the  law  of  Louisiana  legarding  fldei  commissa  and  sub- 
stitutions.    For  they  are  permitted,  to  a  limited   extent,  by  the 
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Napoleon  Code  in  ArtB.  1048  to  1074  inclusive,  which  are  not  to 
be  found  in  the  Louisiana  Code.  Art.  1055  O.  N.  authorizes  the 
testator  to  nominate  a  tutor  charged  with  the  execution  of  the 
substitution.  The  Napoleon  Oode,  the  decisions  of  the  French 
courts  and  the  writings  of  French  commentators  inadvertently 
led  this  court  into  error  in  the  Succession  of  Macias,  81  An.  127, 
and  the  Succession  of  Strauss,  38  An.  55,  when  the  principles 
contained  in  the  French  Oode  had  been  previously  examined 
and  repudiated  as  vicious  and  unsound  in  1  Rob.  115  and  8  An. 
432.  The  jurisprudence  of  this  State  on  the  subject  of  fldei 
commiesa  substitutions  was  approved  by  the  United  States  Su- 
preme Oourt  in  15  How.  867. 

The  clause  prohibiting  the  mother  from  administering  the  property 
given  to  her  children  during  their  minority  is  contrary  to  public 
order  and  good  morals,  a  violation  of  both  human  and  divine 
law.  R.  O.  0.  1519.  It  is  a  flagrant  invasion  of  parental  au- 
thority.    Laurent,  T.  11,  Nos.  448  and  449. 

The  death  of  David  0.  McOan,  the  substituted  legatee,  before  the 
testatrix,  nullifies  the  entire  disposition  and  prevents  the  condi- 
tion under  which  he  was  to  take  from  ever  being  accomplished. 
R.  O.  0.  1697;  44  An.  605;  R.  0.  1698.  This  fact  &\one  differen- 
tiates this  case  from  the  Succession  of  Strauss,  88  An.  55;  Du> 
pin's  Pothier,  T.  7.  p,  635;  Idem,  644. 

The  testatrix  was  without  authority  to  dispose  of  or  to  impose  condi- 
tions and  burdens  upon  the  legitime  of  her  grandchildren,  her 
forced  heirs  to  the  extent  of  one -third  of  her  estate.  R.  O.  O. 
1498  and  1710;  82  An.  1218;  84  An.  888. 

(&)  Even  in  France,  where  substitutions  are  permitted,  the  legitiTne 
can  not  be  burdened  with  a  substitution.  O.  N.  1049 ;  Laurent, 
T.  14,  Nos.  588  et  seq.;  Duranton,  T.  9,  p.  524 ;  Domat's  Civil  Law, 
Vol.  2,  No.  8888. 

A  testamentary  substitution  is  a  disposition  whereby  property  ia 
given  to  A,  and  at  his  death  to  B,  thus  superseding  the  legal 
order  of  inheritance  from  A,  and  substituting  a  special  order  of 
inheritance  prescribed  by  the  testator. 

It  is  immaterial  whether  the  disposition  provides  that  B  shall  take 
whenever  A  dies,  or  whether  it  provides  that  he  shall  take  if 
A  dies  before  a  fixed  time,  or  before  the  happening  of  an  uncer- 
tain future  event  or  condition.  The  conditional,  or  contingent 
substitution,  is  as  objectionable  and  void  as  that  which  is  absolute 
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In  order  to  determine  whether  a  particular  testamentary  disposition 
does  or  does  not  involve  a  snbstitation  it  is  essential,  first, 
to  determine  to  whotn  the  property  passes  from  the  testator, 
so  that  it  can  then  be  seen  whether  the  disposition  controls  the 
order  of  inheritance  from  that  person. 

At  the  moment  of  every  man's  death  in  this  State,  the  title  to  his 
property  instantly  vests  in  some  definite  person  or  persons.  The 
person  or  persons  so  succeeding  to  the  title  of  the  deceased  are 
either  the  particular  persons  designated  by  law  as  the  legal 
heirs,  or  the  persons  named  in  the  will  as  heirs  or  legatees. 

The  law  does  not  permit  the  title  of  the  deceased  to  be  suspended. 
Any  condition  in  a  will  requiring  the  title  to  be  suspended, 
so  that  it  shall  not  vest  in  any  particular  person  until  a  future 
time,  is  contrary  to  law  and  void. 

The  title  to  Mrs.  McOan's  property  could  have  vested  at  her  death 
in  but  one  of  two  sets  of  persons,  and  in  one  or  the  other 
of  these  it  must  have  vested.    These  sets  of  persons  were: 

a.     Her  grandchildren. 

6.     Her  trustees. 

If  the  title  vested  in  the  grandchildren,  then,  inasmuch  as  Mrs. 
McOan  attempted  to  prescribe  who  should  be  the  heirs  of  these 
children  if  they  should  die  under  twenty -one,  there  was  a 
patent  substitution. 

If  the  title  is  vested  in  the  trustees,  there  was  a  patent  ftdei 
commismim. 

The  decision  in  the  Succession  of  Strauss,  88  An.  56,  is  palpably  in 
conflict  with  the  express  provisions  of  the  Oivil  Oode,  and  with 
all  our  antecedent  jurisprudence.  If  that  decision  is  followed, 
the  enactments  of  Oode  will  be  abrogated  by  judicial  legislation. 

The  French  cases  referred  to  in  the  Strauss  decision  were  decided 
expressly  on  the  theory  that  under  the  French  Oode  a  testator 
has  the  power  to  suspend  the  vesting  of  the  title  to  his  estate. 

In  the  Strauss  case  the  court  did  not  even  attempt  to  determine  in 
whom  the  title,  was,  and  apparently  sanction  the  idea  that 
a  testator  can  suspend  the  vVesting  of  the  title  to  his  estate. 
Unless,  therefore,  this  court  is  prepared  to  sanction  the  propo- 
sitions that  the  question  of  substitution  vel  non  can  be  deter** 
mined  without  knowing  where  the  fcitle  is,  and  that  the  title  to  a 
succession  can  be  suspended  at  the  will  of  the  testator,  the 
Strauss  decision  must  be  abandoned. 
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In  any  event,  the  dispositions  of  Mrs.  McOan's  will  must  be  taken 
as  referring  only  to  that  portion  of  her  estate  which  she  had  the 
Iright  to  dispose  of.  She  nowhere  allades  to  the  legiiimej  mach 
less  does  she  declare  that  it  is  a  condition  of  her  gift  of  the  dis- 
posable portion  that  the  legitime  shall  be  administered  in  the 
same  manner  and  by  the  same  persons  she  appointed  to  admin - 
ster  her  gift.  The  only  condition  expressed  in  the  will  is  that 
the  property  given  shall  be  administered  in  a  prescribed  man- 
ner. There  is  no  condition  that  the  legitime  shall  be  adminis- 
tered in  the  same  manner. 

To  stipulate,  as  the  condition  of  the  gift  of  the  disposable  portion 
that  the  minors  should  consent  to  snbmit  the  legitime  to  an  ad- 
ministration different  from  that  provided  by  law,  would  be  to 
impose  a  condition  or  charge  on  the  legitime.  This  is  forbidden 
by  the  Code  (Art.  1710) ,  and  the^stipulation  would  therefore  be 
void.  (Art.  1519.)  And  this  court  can  not  imply  such  a  con- 
dition where  it  is  not  expressly  and  clearly  stated. 


Argued  and  submitted  May  10,  1895. 
Opinion  handed  down  December  2,  1895. 
Rehearing  refused  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiiiLER,  J.  This  appeal  is  by  Mary  Tobin  Stempel,  guardian  of 
her  minor  children,  from  the  judgment  of  the  lower  court  against 
her  in  the  suit  to  annul  the  will  of  Hester  McOan,  the  grandmother 
of  the  children,  the  issue  of  the  marriage  of  Mary  Tobin  Stempel 
with  Oharles  P.  McOan,  the  son  of  the  testatrix. 

The  will  assailed  is  as  follows : 

"  I  give  all  I  may  die  possessed  of  to  my  grandchildren,  Kate 
Elizabeth  McOan,  Fanny  Tobin  McOan,  David  Chambers  McOan, 
Hester  Margaret  McOan  and  Oharles  Patterson  McOan,  the  children 
of  my  deceased  son,  Oharles  P.  McOan  and  Mary  Tobin,  the  giving 
to  them  to  be  coaditioned  on  their  attaining  the  age  of  majority. 

'*  In  case  either  of  them  dies  be  ore  attaining  the  age  of  majority, 
then  the  part  or  portion  given  as  above  conditioned  to  accrue  to  the 
survivors,  likewise  conditioned  on  such  survivors  attaining  the  age 


156  SUPREME  COURT  OF  LOUISIANA. 

Buocession  of  McOan. 

of  majority,  the  true  intent  being  to  make  my  said  grandchildren 
my  aniversal  legatees  npon  condition  that  they  reach  majority. 

'<I  desire  that  daring  the  minority  of  my  said  grandchildren,  the 
money,  property  and  valaes  above  given  them  conditionally  be  ad- 
ministered by  my  friend,  Harry  H.  Hall,  of  this  city,  and  my  hus- 
band, David  O.  McOan,  of  this  city,  without  security. 

*'The  foregoing  person  or  persons  who  may  act  are  to  invest  said 
amount  in  good  securities  or  properties  and  to  apply  the  revenues, 
so  much  thereof  as  may  be  necessary,. to  the  education  and  support 
of  my  said  grandchildren.  They  are  to  administer  the  same  for  the 
benefit  of  said  grandchildren  and  to  pay  over  the  same  to  t^em  on 
the  happening  of  the  condition  on  which  my  gift  to  them  is  based. 

'<  I  expressly  exact  as  a  condition  that  none  of  the  property  or 
values  given  by  me  to  my  grandchildren  be  ever  in  any  way  admin- 
istered during  their  minority  by  their  mother  or  by  her  husband. 

''  In  the  event  of  my  said  grandchildren  all  dying  before  the  hap- 
pening of  the  condition  by  me  above  mentioned,  that  is  they  or  aoy 
of  them  reaching  the  age  of  majority,  then  I  institute  as  my  univer- 
sal legatee  my  husband,  David  0.  McCan. 

f  <  I  Institute  and  appoint  my  husbaod,  David  0.  McOan,  and  Harry 
H.  Hall  my  testamentary  executors  with  seizin  and  without  se- 
curity." 

The  husband  of  the  testatrix  died  before  her. 

The  grounds  on  which  the  will  is  assailed  are  that  its  conditions  are 
contrary  to  law  and  public  policy,  and  that  it  contains  substitu- 
tions and  Mei  commissa^  prohibited  by  law.  The  argument  against 
the  will  is  directed  to  the  institution  of  the  Ave  grandchildren  as 
legatees,  conditioned  they  attain  majority,  in  the  event  of  the  death 
of  any  before,  their  shares  to  accrue  to  the  survivors,  still  conditioned 
they  attain  majority;  the  property  during  the  minority  of  the  grand- 
children to  be  administered  by  Harry  H.  Hall  and  the  husband  of  the 
testatrix,  and  to  be  delivered  to  the  legatees  on  the  happening  of  the 
condition  on  which  the  legacy  depends.  The  contention  if  successful, 
would  g^ve  the  property  to  the  legatees,  they  being  the  legal  as  well 
as  testamentary  heirs  of  the  testatrix.  The  prayer  of  the  petition  is 
that  the  will  be  annulled,  that  the  children  be  recognized  as  the 
legal  heirs,  and  as  such  be  put  in  possession  through  their  guardian. 
The  argument  for  the  will  upholds  its  conditions;  denies  it  contains 
any  substitutions  and  insists  that  the  dispositions  constitute  the  con- 
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ditional  legacy  permitted  by  onr  law,  accompanied  by  a  provision 
equally  valid,  it  is  claimed,  for  the  administration  of  the  property 
by  the  executor  until  the  majority  of  the  legatees. 

Our  law  prohibits  substitutions  and  fldei  commisaa  distinct,  but 
bearing  resemblance,  and  both,  to  exclude  any  doubt,  fall  within  the 
prohibition.  The  substitution  in  acts  of  last  will  is  to  bequeath 
property  to  one  or  more,  to  be  succeeded  in  the  enjoyment  of  the 
property  by  others  designated  by  the  testator.  The  fldei  cotnmieaum 
is  to  bequeath  property  to  be  held  for  and  delivered  to  another.  In 
the  substitution  the  successive  legatees  each  have  an  interest  in  the 
property  or  an  advantage  to  be  derived  from  it.  The  fldei  commissum 
is  a  mandate  or  trust  with  no  interest  conferred  on  the  legatee  charged 
only  to  deliver.  *^  Every  substitution  is  a  fldei  commiaaumj  but  every 
fldei  commi8Sum  is  not  a  substitution."  1  Dalloz,  656-,  1  Troplong, 
pars.  86,  180,  101,  102;  5  TouUier;  Ducloslange  vs.  Ross,  3  An.  482. 
The  language  of  the  Oode  is  that  substitutions  and  fldei  commiaea  are 
and  remain  prohibited ;  every  disposition  by  which  the  donee,  heir 
or  legatee  is  charged  to  preserve  for,  or  return  a  thing  to  a  third 
person,  is  null  with  regard  to  the  donee,  heir  or  legatee.  The  Oode 
excepts  the  disposition  by  which  the  testator  names  another  to  take 
when  the  legatee  first  named  does  not  take.  This  is  called  the  vulgar 
substitution  and  not  prohibited.  There  is  the  permitted  disposition, 
but  at  the  same  time,  limitation  on  the  power  of  last  will  when  the 
Code  declares  that  the  testator  may  give  the  usufruct  to  one,  and  the 
title  to  another.  The  Oode  also  declares  that  illegal  impossible  con- 
ditions, and  those  contrary  to  morals,  shall  be  reputed  not  written. 
Civil  Oode,  Arts.  1520,  1521,  1522,  1519;  Ducloslange  vs.  Ross,  8 
An.  482;  Beaulieu  vs.  Ternoir,  5  An.  480. 

The  Napoleon  Oode,  with  some  exceptions,  forbade  substitutions. 
Arts.  896,  897.  Besides,  the  jurisprudence  under  that  Oode  with- 
drew from  the  prohibition,  dispositions  by  which  the  legatee,  with- 
out interest,  was  merely  the  fnedium  by  which  the  property  was  to 
be  delivered  to  another,  or,  in  other  words,  when  the  legatee  was  a 
mere  mandatary.  1  Dalloz,  p.  655,  No.  12.  But  in  these  disposi- 
tions the  distinction  prevailed  of  such  as  were  to  be  executed  in  the 
life  of  the  "  grev6  "  or  person  charged  with  delivery,  and  those  not 
to  be  executed  till  his  death.  These  last  fell  within  the  prohibition. 
5  ToulUer,  pars.  12,  21,  48.  With  these  exceptions  and  others,  unnec- 
cessary  to  be  discussed,  the  Napoleon  Oode,  like  ours,  prohibited  the 
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disposition  by  which  property  was  beqaeathed  to  one  or  more,  to 
be  preserved  for  an  d  delivered  to  others.  Nor  is  it  at  all  material  under 
the  Napoleon  Code  or  oar  own,  that  there  should  be  the  express 
charge  to  preserve  and  render,  stated  in  the  Oode.  Where  the  prop- 
erty is  bequeathed  to  one,  to  be  succeeded  by  another,  or  others, 
there  was  the  substance  of  all  that  the  express  charge  to  render 
could  convey.  5  Toullier,  par.  48.  The  mischiefs  of  the  prohibited 
substitutions  are  obvious.  There  is  no  ownership,  that  is  full 
ownership,  vested  at  the  death  of  the  testator,  with  the  inev- 
itable result  that  inalienability  is  impressed  on  the  property, 
putting  it  out  of  commerce ;  there  is  a  successive  order  of  heir- 
ship dictated  by  the  testator  to  operate  after  his  death  when  man's 
control  should  end ;  this  order  is  to  supersede  the  law  of  inheritance 
established  by  public  policy  for  all  men,  and  if  permitted,  substitu- 
tions would  tend  to  accumulate  property  ij  the  hands  of  those  the 
caprice  of  the  testator  might  prompt  him  to  favor,  according  to 
seniority  of  birth,  survival,  of  sex  or  of  consanguinity,  or  other  test 
of  heirship  the  testator  might  choose  to  adopt.  Our  law  is  marked 
by  the  simplicity  of  the  titles  by  which  property  is  held,  and  is 
utterly  opposed  to  the  suspended  and  uncerbain  ownership  incident 
to  substitutions  or  the  system  of  entails  of  the  common  law ;  it  is  our 
policy  that  ownership  should  vest  at  the  death  of  the  testator,  so 
that  there  should  exist  no  restraint  on  alienability  of  property;  and 
the  theory  of  our  Oode  is  that  property  at  the  death  of  the  owner 
must  be  transmitted  according  to  the  msdes  prescribed  for  holding 
property,  and  not  by  novel  and  complicated  tenures  devised  by  tes- 
tator. Whenever  these  features  have  been  found  in  testamentary 
dispositions,  our  court  has  stricken  them  with  nullity,  and  has  been 
guided  by  substance  and  not  the  mere  form  of  the  testator's  words. 
Oivil  Oode,  Arts.  1520,  1522,  1519,  488,  490,  491,  492  et  seq,,  583,  641 
et8e9.,886  etseq,;  Oloatier  vs.  Lecomte,  3  Martin,  485;  Farrar  vs. 
McOatcheon,  4  N.  S.  45 ;  Arnaud  vs.-  Tarbe,  4  La  .504 ;  Henderson 
Oase,  5  An.  470;  Franklin  Case,    7  An.   416. 

The  argument  to  sustain  this  will  is,  that  the  property  is  not  left 
to  one  or  more  to  be  transmitted  to  others,  or  in  other  words  there 
is  no  successive  order  of  heirs  the  type  of  the  prohibited  substitu- 
tion ;  and  the  legacy  is  sought  to  be  maintained  as  conditional  in  its 
character  recognized  by  our  Oode.  Oode,  Arts.  1698,  2030;  5  Toul- 
lier, par.  45  et  seq;  Joamal  du  Palais  for   1885,  p.  520,  and  other 
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authorities  are  cited  from  the  French  jarispradence.    The  conjoint 
legacy  gives  to  the  survivors  the  shares  of  the  legatees  who  die 
before  the  testatrix,  when  the  property  is  bequeathed  as  an  entirety 
without  designation  of  parts«    But  this  right  of  survivorship  ends 
with  the  testator's  death.    The  property  then  vests  absolutely  in 
the  surviving  legatees,  and  as  owners  in  common  they  hold,  subject 
to  the  right  of  any  of  them  to  compel  a  division,  a  right  which  even 
the  testator  can  not  impede,  except  for  a  limited  period.  Oivil  Code, 
Arts.   1299,  1800,  1801.    The  French  authorities  tend,  we  think,  to 
recognize  as  continuing  beyond  the  testator's  death  the  right  of 
survivorship  that  exists  in  the  conjoint  legacy.   They  maintain  these 
dispositions  when  it  is  possible  to  hold  that  each  of  the  legatees 
named  conjointly,  under  a  will  conditioned  that  the  survivor  shall 
take  the  shares  of  deceased  legatees,  is  to  be  deemed  a  usufructuary. 
6  TouUier,  par.  45,  pp.  59,  61.     On  the  same  line  we  appreciate  the 
authorities  cited  by  defendants  from  Laurent,  Fnzier- Herman  and 
others.     Defendants'  first  brief,  p.  19  et  aeq.     If  we  could  read  a  line 
of  this  will  as  creating  any  usufruct  in  favor  of  any  of  these  legatees, 
the  application  of  these  authorities  would  be  more  obvious.     The 
will  excludes  any  such  usufruct.     A  tenure  of  property  by  several 
minors,  with  a  right  of  the  survivor  to  take  the  shares  of  those  who 
die,  would  be  deemed  a  novelty  in  Louisiana.     All  can  understand 
the  conjoint  legacy  and  its  effect  when  the  testator  dies,  in  giving  an 
absolute  title.     But  that  he  can  create  any  such  conditional  or  quali- 
fied ownership  to  subsist  after  his  death,  is  not  of  easy  appreciation. 
The  French  authorities  admit  a  close  resemblance  to  the  prohibited 
substitution  in  the  cases  they  cite  in  this  connection.     We  are  far 
from  satisfied  that  any  such  disposition  can  be  supported  under  our 
jurisprudence.     A  tenure  by  which,  after  the  death  of  the  testator, 
his  property    is  to  be  held   under   the  condition  it  is  to  go   to 
the  ultimate  survivor,  if  any,  of  a  number  of  legatees,  if  they  attain 
majority,  finds  no  place  in  that  part  of  our  law  which  defines  owner- 
ship and  its  modifications.     It  was  tersely  put  in  one  of  the  numerous 
decisions  of  our  courts  on  this  subject,  that  the  testator  must  exert 
the  power  the  law  gives  him  in  conformity  with  the  titles  prescribed 
by  our  law,   and  can  not  introduce  new   tenures.     Succession  of 
Franklin,   7  An.   420.    This  will  is  supposed  tp  be  rescued  from 
all  difficulties,  because  none  of  the  legatees  are  to  take  until  the 
condition  occurs,  and  because  the  substitution  in  its  technical  sense, 
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can  not  be  applied  to  the  condition  that  those  who  surviYe  shall 
take  the  portion  of  those  that  die.  Yet  under  this  will  no  owner- 
shipf  in  the  sense  of  full  ownership,  is  vested  at  the  death  of 
the  testator.  So  it  is  in  the  substitution,  for  title  by  the  substitu- 
tion is  transmitted  from  heir  to  heir  as  prescribed  by  the  testator 
until  it  finally  reaches  the  last  and  complete  o¥mer.  Here,  the  title 
is  in  abeyance ;  the  property  not  susceptible  of  alienation,  and  put 
out  of  commerce,  antil  the  remote  period  when  the  youngest  child 
becomes  of  age.  The  testator  not  only  names  his  heirs,  but  he,  not 
the  law,  prescribe  those  who  are  to  succeed  years  after  to  the  heirs 
living,  when  the  testator  passed  to  the  grave.  If  there  is  any  evil 
intended  to  be  excluded  by  our  Code  in  prohibiting  substitutions 
that  this  will  does  not  present,  we  fail  to  perceive  it.  We  pass  to 
another  part  of  this  will,  in  respect  to  which  it  can  derive  no 
aid  from  the  decision  of  the  Oourt  of  Cassation  and  authorities  cited 
in  that  connection,  dealing  with  wills  npt  like  this,  linked  with  other 
features  of  prominent  significance. 

If  this  will  is  to  be  supported  on  the  theory  that  it  institutes  heirs 
under  a  condition,  then  until  the  happening  of  the  condition  the 
heirs  can  have  no  possession,  exercise  no  control,  and  are  clothed 
with  no  vestige  of  ownership  except  the  hope  of  succeeding  in  the 
future.  Civil  Code,  Art.  986;  Code  Napoleon,  Arts.  1040,  1168; 
Sirey  Code  Annotes;  Notes  on  Art.  1040,  6th  Merlin,  p.  369.  But 
it  is  indispensable  that  until  the  conditional  heir  is  called,  there 
should  be  possession  and  ownership.  It  is  the  principle  of  our  Code 
that  the  title  in  the  plenitude  of  ownership  passes  with  the  last  gasp 
of  the  testator  to  the  living  heir.  The  testator  may  divide  owner- 
ship by  giving,  to  one  the  usufruct,  and  to  another  the  property. 
'<For  a  single  life"  he  may  make  that  division.  Succession  of 
Franklin,  7  An.  416.  Bat  ownership,  whether  divided  or  not,  must 
vest  at  the  death.  If  divided,  still  it  vests,  and  the  elements  are 
reunited  at  the  end  of  a  single  life.  In  testamentary  successions 
the  universal  legatee  is  seized  of  right,  if  there  are  no  forced  heirs. 
If  the  heir  is  instituted  under  a  condition,  the  legal  heir  is  seized, 
holds  and  makes  the  fruits  his  own.  '*I1  r^salte  des  regies  que 
nous  venous  d'expliquer  que  le  chose  16gu6e  sous  condition  reside 
jus  qa'a  l'6vdnement  de  la  condition  dans  l'h6retier  seal,  aussi 
I'objet  d'an  leges  conditional  est  compris  dans  les  choses  de  Ph6ri- 
dit^."    In  legal  successions  the  heir  at  the  moment  of  death  sue- 
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ceeds.  Nor  does  the  seizin  of  the  executor  in  the  least  interfere 
with  that  of  the  heir.  Civil  Code,  Arts.  940,  941,  942,  944,  1618; 
Code  I^apoleon,  Arts.  719,  718;  McDonald  ys.  Lobdell,  2  La.  299; 
5th  Merlin,  pp.  714,  715.  In  the  Macias  case,  to  be  discussed  in 
another  connection,  and  which  is  relied  on  to  sustain  the  will,  the 
decision  emphasized  that  feature  which  the  court  conceived  to  be 
essential  and  present  in  the  will.  It  was  a  legacy  to  a  minor  with 
the  charge  that  the  executor  was  to  retain  possession  of  the  prop- 
erty until  the  majority  of  the  minor.  In  the  view  of  the  court  '*  the 
title  vested  in  the  legatee"  from  the  date  of  the  testator's  death; 
had  she  died  it  would  have  passed  to  the  heirs  of  the  legatee.  Suc- 
cession of  Macias,  81  An.  128.  The  Strauss  case,  88  An.  55,  relies 
on  the  Macias,  its  predecessor.  Is  it  to  be  said  that  title  in  the 
sense  of  present  ownership  vests  in  the  legatees,  who,  in  this  case, 
can  have  no  possession  or  control  for  years,  and  may  never  attain 
the  condition  on  which  their  title  depends?  It  will  not  be  pretended 
that  any  ownership  is  conferred  on  those  to  whom  the  testator  in- 
trusts the  possession  and  administration  of  the  property  to  endure 
for  the  period  before  the  conditional  heir  can  exert  the  slightest 
control  or  obtain  possession.  The^  will  gives  no  present  title  to  the 
conditional  heir,  and  at  the  same  time  excludes  the  heir  from  all 
possession..  It  conveys  no  title  in  the  sense  of  '*  Le  mort  saisit  le 
vif,"  demanded  as  we  think  by  the  text  of  the  Oode  and  our  juris* 
prudence.  The  will  fails  under  this  test,  and  that  would  be  its  fate 
under  the  French  Oode  and  jurisprudence.  Succession  of  Franklin, 
7  An.  416. 

Our  attention  is  next  directed  to  that  part  of  this  will  which  di- 
rects that  until  the  majority  of  the  youngest  child,  the  estate  is  to 
remain  in  the  hands  of  his  friends  named  also  as  his  executors,  and 
to  be  delivered  by  them  to  the  heirs  or  the  survivors,  when  the 
period  arrives  for  delivery.  It  is  the  Macias  decision  in  1879, 
and  the  Strauss  decision  in  1886,  that  it  is  claimed  gave  com- 
plete sanction  to  such  a  disposition.  Our  law  prohibits  all 
fdei  oommiasa.  Our  jurisprudence  has  excepted  trusts  suscept- 
ible of  immediate  execution.  The  trusts  of  executors  in  respect 
to  their  duties  as  such,  have,  of  course,  never  been  deemed 
within  the  prohibition.  Mathurin  vs.  Livaudais,  5  Martin,  N.  S., 
308;  Oaldwell  vs.  Hennen,  5  Robinson,  20.  This  provision  in 
the  will  is  manifestly  prompted  by  the  desire  of  the  testator  to  make 
11 
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provision  for  the  education  and  eupp  rt  of  the  minors  from  the  rev- 
enues of  the  property.  He  was  not  willing  to  trust  the  aeencies pro- 
vided by  law  for  the  accomplishment  of  these  purposes.  The  laws 
provide  tutors  under  guarantees  deemed  adequate  to  secure  their 
faithful  administration.  The  persons,  the  testator  names,  are  to  hold, 
manage  the  property,  make  investments  and  provide  for  the  support 
and  education  of  the  minors  until  the  period  fixed  by  the  will,  and  then 
the  property  is  to  be  delivered  to  the  surviving  legatees.  If  none 
survive,  a  contingency  not  contemplated  by  the  will,  the  property 
would  have  to  be  rendered  to  the  legal  heirs,  whoever  they  might  be 
at  that  period.  The  trusts  of  the  common  law  States  for  minors, 
married  women  and  others  incapable  of  administering  their  property, 
are  prompted  by  precisely  such  motives  as  guided  the  testator  and 
are  forcibly  suggested  by  the  words  he  has  employed.  In  the  other 
States  the  beneficiary  or  cestui  qui  trust,  for  whom  the  trust  is  es- 
tablished, has  no  control  over  the  property;  the  revenues  are  used 
for  his  support;  and  in  the  case  of  minors  also  for  their  education; 
the  investments  of  money  and  management  of  the  property  is  con- 
fided  exclusively  to  those  holding  the  legal  title  called  trustees.  In 
this  case  the  term  trustee  is  not  used,  nor  is  the  legal  or  any  title 
conveyed,  but  for  all  substantial  purposes  it  is  not  easy  to  perceive 
in  what  respect  the  disposition  under  consideration  differs  from  the 
common  law  trusts.  Our  courts  have  time  and  time  again,  held  such 
trusts  to  be  within  the  sweeping  prohibitions  of  all  fldei  commissa. 
When  it  is  considered  that  the  duties  of  an  executor  are  defined  and 
restricted  by  our  law,  and  are  not  those  of  a  trustee  for  minors,  it 
must  seem  difficult  under  our  law  to  create  such  a  trust  in  substance, 
and  because  conferred  on  an  executor  escape  the  prohibition  of  any 
form  of  fidei  commissum  so  plainly  announced  by  our  Code,  and 
rigidly  enforced  by  a  century  of  jurisprudence.  Still  less,  can  any 
such  trust  be  imposed  on  an  executor  to  endure  in  this  case  for  the 
maximum  period  of  thirteen  years,  or  indeed  for  any  term  the  tes- 
tator chooses  to  fix,  when  under  our  law  the  seizin  of  the  property 
can  not  extend  one  moment  of  time,  beyond  the  demand  of  the  heir 
for  possession,  and  the  tender  of  the  amount  required  to  pay  the 
special  legacies.  Civil  Code,  Art.  1671;  Percy  vs.  Provan's  Execu- 
tor, 15  La.  69;  Succession  of  Fisk,  3  An.  705.  The  functions  dele- 
gated by  the  law  to  executors,  and  the  obvious  limit  they  carry,  that 
is  to  affix  seals,  make  the  inventory  of  the  property  of  the  testator, 
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sell  it,  if  requisite  to  pay  debts  or  legacies,  institute  or  defend  suits, 
file  his  account,  and  pay  the  balance  in  his  hands  to  the  heir,  or,  in 
his  absence,  to  the  State  treasury,  utterly  precludes  any  power  in 
the  testator  to  convert  an  executor  into  a  trustee  for  minors,  in  the 
face  of  the  prohibition  of  our  law  against  fldei  commiasa  determined 
by  our  entire  jurisprudence  to  embrace  and  forbid  trusts  by  whatever 
mode,  created,  or  proposed  to  be  executed.  The  plain  limitation  on 
the  seizin  of  the  executor,  it  would  seem,  is  complete  denial  of  any 
right  in  the  testator  of  extending  that  seizin  for  years,  or  indefinitely 
or  for  a  fraction  of  time,  least  of  all,  for  purposes  not  at  all  within  the 
scope  of  the  executor's  functions.  It  is  claimed  here  in  argument, 
that  notwithstanding  the  marked  limitation  of  the  functions  of  the 
executor,  expressed  so  forcibly  by  the  very  text  of  the  Oode,  yet 
that  the  decisions  cited  io  this  connection,  maintain  that  the  tes- 
tator can  put  his  property  in  the  hands  of  an  executor  to 
remain  for  years  until  the  minors  attain  majority,  then  to  be  ren- 
deied  to  them,  in  the  meantime  their  wants  to  be  looked  after  by 
the  executor,  and  provided  for  from  the  revenues.  All  this,  it 
is  urged,  can  be  done,  in  the  full  view  of  the  prohibition  in  the  Code 
of  all  trusts,  whether  for  minors  or  others,  and  whether  created  by 
will,  donation  or  contract.  The  law  provides  the  instrumentalities 
for  the  care  of  minors  and  their  property,  but  these  agencies  were 
not  in  contemplation  in  that  part  of  our  Code  dealing  with  the 
capacities  of  executors.  The  Macias  decision  in  1879,  dealing  with 
a  charge  in  the  will,  that  the  executor  shall  not  deliver  the  prop- 
erty until  the  majority  of  the  minor  legatee,  maintains  that  condition 
under  the  authority  the  court  attributed  to  a  decision  in  1841,  of  the 
Supreme  Court.  Clagne's  Case,  13  La.  6.  The  most  obvious 
comment  is  that  this  decision  invoked  to  support  this  kind  of  trust, 
sought  to  be  carried  out  by  an  executor,  is  the  terse  condemnation 
of  any  such  function.  The  disposition,  observed  that  eminent  jurist 
Justice  Martin,  as  the  organ  of  the  court,  by  which  the  estate 
is  to  be  put  in  the  hands  of  the  executor,  there  to  remain  until 
the  majority  of  the  minor  legatees,  then  to  be  delivered  to  them, 
can  not  be  distinguished  from  the  charge  to  preserve  for  and  return 
the  estate  to  them  at  their  majority.  The  court  thus  assimilating 
the  disposition  so  as  to  bring  it  within  technical  words  of  the  sub- 
stitution, deemed  the  illegality  of  the  will  too  clear  to  admit  of  dis- 
cussion, thus:   ''Such  a  disposition  is  indeed  a  fldei  ccnnmissurn  for- 
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bidden  by  our  law.     Olagae  Oase,  13  La.  6.    That  ground  was  enoagh. 
Bat  the  court  found  another  in  the  law  then  limiting  the  ezecutor'a 
term  to  one  year.     Oode  of  1825,  Arts.  1666,  1667.    The  Macias  de- 
cision simply  mistakes  this  additional  reason,  for  that  ground  mainly 
in  the  contemplation  of  Judge  Martin,  and  ample  to  support  his  de- 
cision, i.  e.,  the  forbidden  trust  Olague's  will   sought  to  create.    Ift 
indeed,  at  that  time  the  executor's  term   had  been  longer  it  would 
have  furnished  a  stronger  reason,  if  any  was  needed,  for  the  con- 
clusion against  a  will  t>ing  up  property  for  years  in  the  hands  of 
executors  for   ultimate    delivery  to  legatees,  if    they  chanced  to 
attain  majority.    But  it  is  plain  the  term  of  the  esecutor  was  but  the 
secondary  non-essential   reason,   not  the    factor  of  the    decision. 
When  this  court  is  asked  to  sustain  this  will  on  the  Macias  or  that  of 
the  Strauss  decision,  the  authority  on  which  those  decisions  rest  is 
brought  under  examination.     That  examination  destroys  the  sup- 
posed  authority  and  relieves  the  Martin  court  from  any  sanction, 
express  or  implied,  of  a  disposition  condemned  by  the  decision  it- 
self in  the  strongest  terms  language  can  supply.    This  very  Olague 
decision  has  been  the  guide  of  all  later  decisions  down  to  the  Macias 
case,  and  is  referred  to  as  authoritative  in  the  leading  cases  in  which 
the  whole  line  of  fidei  commissa  and  of  trusts  were  examined.     Heirs 
of  Henderson  vs.   Rost,  6  An.  460;  Succession  of  Pranklin,  7  An. 
420;  McDonogh  cases  (State  of  Louisiana,  etc.,  vs.  The  Executors  of 
McDonogh),  8  An.  171,  again  referred  to  in  the  case  of  Partee  vs. 
Hill,  12  An.  767,  in  the  case  of  Succession  of  Foncher,  80  An.  1020, 
and  in  the  case  of  Succession  of  Stevens,  36  An.  756.    Trusts  occur 
most  frequently   in  testamentary  dispositions,   and    executors  are 
most  frequently  selected  for  their  execution.     We  are  asked  in  ef- 
fect to  hold  that  a  trust  is  withdrawn  from  the  prohibition,  if  to  be 
fulfilled  by  the  very:  class  presumably,  in  contemplation  when  the 
prohibition  was  put  in  the  Oode.     Until  the  Macias  decision,  no  one 
dreamed  that  the  least  change  in  respect;  to  fidei  oommissa  was  pro- 
duced by  the  scant  legislation  extending  the  term  of  executors.  That 
extension  was  to  afford  time  for  the  performance  of  their  duties,  not 
to  obliterate  the  law  of  trustees  and  convert  executors  into  trustees. 
By  no  known  course  of  interpretation  can  any  such  purpose  be  at- 
tributed to  the  brief  Act  of  1837,  in  reference  to  the  term  of  execu- 
tors.    Session  Acts,  p.  96.     If,  in  Judge  Martin's  opinion,  it  was  un- 
awful  to  tie  up  property  la  the  hands  of  executors,  it  remained  and 


PORTY-BIGHTH  ANNUAL  REPORTS,  1896.  166 

SuooesBlon  of  MoOan. 

'  is  now  prohibited,  irrespectiye  of  the  period  assigned  for  the  execu- 
tor's duties.    In  our  view  nothing  was  further  from  his  contempla- 
tion;  nothing  more  apart  and  distinct  from  that  he  did  decide.    The 
Strauss  decision  is  the  offspring  of  the  Macias,  and  clings  to  it  in  great 
part  for  support.    In  the  Strauss  decision  the  court  observed  that 
the  practical  effect  of  the  will  was  to  give  the  minors  legatees  the 
usufruct  until  they  reached  majority,   and  the  title  when  majority 
was  attained.     That   argument    is    not  advanced   here.     We    can 
not  grasp  that    process  of   reasoning  by    which  it    can   be  con- 
cluded   that  this    will  creates,    or   that  the  Strauss  will  brought 
into  existence  any  usufruct  in  any  sense  known  to  our  laws.    If 
we    could,  this  will  would   be  brought  within  the  shelter  of  Art. 
1622  of  the  Oode,  which,  denoting  the  limit  of  testamentary  power, 
permits  him  ''to  divide  usufruct  from  ownership  for  a  single  life." 
Succession  of  Franklin,   7  An.  416;  Oivil  Oode,  Arts.  683  et  eeq. 
Usufruct  is  actual  possession  with  the  right  to  enjoy  profits,  fruits 
and  revenues,  with  title  in  the  usufructuary  commensurate  with  all 
purposes  of  the  usufruct.    To  maintain  any  usufruct  in  anybody, 
under  the  Strauss  will  or  this,  is  to  suppose  usufruct  without  posses- 
sion ;  title  where  vestage  there  is  none  in  the  legatees  for  years  to 
come,  and  it  may  be  never;  and  would  be  to  import  by  a  construc- 
tion resting,  as  we  think,  on  no  basis  the  other  elements  of  usufruct 
defined  by  our  law.    In  the  case  of  Oalvert,  Tutrix,  vs.  Boullemet,  46 
An.  1183,  this  Strauss  decision  came  up  incidentally  to  the  question 
then  raised,  whether  money  bequeathed  to  a  minor,  not  to  be  paid 
by  the  executor  until  majority  of  the  legatee,  could  on  the  resigna- 
tion of  the  executor  be  demanded  by  the  tutor.    The  court  took 
occasion  to  observe  the  Strauss  decision  was  not  called  in  question, 
and  disposed  of  the  case  on  the  ground  that  the  executor  could  not, 
by  resigning,  release  himself  from  the  obligation,  and  thus  furnish  a 
ground  for  the  tutor's  demand.    In  the  Stephens  Succession,  46  An. 
962,  the  court  announced  its  adherence  to  the  decision  in  the  Ste- 
vens Oase,  36  An.  766 ;  held  that  the  legacies  to  major  heirs  could 
not  be  kept  by  the  testator's  will  in  the  hands  of  executors,  and  as 
to  legacies  to  minors,  the  court  guardedly  observed,  that  question, 
when  it  came  up,  would  be  considered.    The  Strauss  decision  was 
referred  to  as  defiecting  from  the  line  of  preceding  decisions.    In 
our  opinion,  the  Macias  and  its  prototype,  the  Strauss  decision, 
stand  alone  in  our  jurisprudence.    The  last  leans    on  the    first 
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and  the  first,  in  oar  view,  is  refuted  by  the  decision  of  Judge 
Martin,  on  which  it  claims  to  rest.  We  have  considered  with 
attention  the  line  of  French  authorities  arrayed  in  the  brief 
on  this  question  of  the  fldei  commisaa  beginning  with  Lau- 
rent and  Demolombe.  But  of  what  assistance  are  these  au- 
thorities in  dealing  with  the  question  of  fldei  commissa  permitted 
under  the  Napoleon  Code,  but  utterly  prohibited  by  our  Code. 
Code  Napoleon,  896.  As  put  by  Judge  Enstis  in  the  case  of  Duclos- 
lange  vs.  Ross,  3  An.  433,  in  a  case  supposed  to  prevent  a  substitu- 
tion within  the  scope  of  those  permitted  by  the  French  Code, 
tolerant  of  such  dispositions,  when  involving  the  mere  fldei  commis- 
sum:  <<The  difference  between  that  and  our  Code  on  the  subject  of 
fldei  commissa  does  not  enable  us  to  avail  of  French  authorities  in 
determining  the  question"  then  before  the  court.  If,  therefore,  the 
authorities  cited  sustain  the  disposition  of  the  character  in  question 
here,  it  would  not  advance  the  solution  of  the  question  now  under 
consideration.  But  in  the  light  of  a.  fldei  commissum  or  trust  there  is 
no  discussion  by  the  French  authors,  for  the  obvious,  reason  that  the 
Napoleon  Code  has  no  prohibition  of  such  trusts.  The  authorities  relied 
on  by  the  defendant  in  this  connection,  examine  the  testamentary 
power  to  exclude  the  control  of  the  tutor  of  the  property  of  the 
minor.  They  affirm  such  control  can  be  exerted  by  the  testator  with 
reference  to  the  property  he  bequeaths  to  the  minor,  but  that  the  con- 
trol of  the  person,  education  and  care  of  the  minor  child  is  protected 
from  any  interference.  Demolombe  indicates  this  discussion  and  its 
object  in  his  conclusion  that  the  clause  of  the  testament,  which 
takes  from  the  father  the  administration  of  property  bequeathed, 
does  not  prejudice  the  paternal  power."  6  Demolombe,  844.  Lau- 
rent and  others  on  the  same  line  arrayed  in  defendant's  brief.  It  is 
on  this  line,  too,  that  the  Strauss  decision  sought  assistance.  In  our 
view  they  afford  no  aid,  and  relate  to  a  question  not  at  issue  here. 

Our  own  jurisprudence,  partially  already  considered,  is,  we  think, 
inflexibly  opposed  to  this  will.  The  defendant  cites  the  case  of 
Succession  of  Cochrane,  29  An.  235,  and  the  case  of  Suc- 
cession of  Charmbury,  84  An.  26.  They  involve  bequests  to 
minors,  and  for  investments  of  their  legacies,  not  to  be  paid  till  the 
minors  attain  majority.  The  cases  differed  materially  from  that 
before  the  court,  and  there  wa;s  no  discussion  of  the  question  here 
presented.    The  Clague  case,  directly  applicable  here,  appropriately 
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Stands  prominent  on  this  question.    In  the  Henderson  Case,  5  An. 
460,  the  court,  dealing  with  the  trust  sought  to  be  created,  and  with 
the   powers  of  executors,  observed,  if  it  would  be  illegal  for  the 
testator  to  leave  his  property  to  any  person,  or  set  of  persons,  with 
the  charge  to  preserve  and  render  it  to  acother  as  is  conceded,  it 
was  equally  unlawful  to  tie  it  up  in  the  hands  of  executors  forever. 
It  was  not  the  length  of  time  it  was  to  be  tied  up,  but  it  was  the 
trust  attempted  to  be  created  that  controlled  the  decision.     In  the 
Franklin  case  and  McDonogh  cases,   in  both  of   which  trusts  were 
attempted  to  be  established,  the  courts  again  enforced  the  article  of 
our  Code  as  utterly  excluding  such  tenures.     There  was  no  place  for 
tnem,  the  court  held,   in   our  sytem,   and  no  machinery  for  their 
execution.   Succession  of  Franklin,  420 ;  State  of  Louisiana  vs.  Execu- 
tors of  McDonogh,  8  An.  228.     In  the  Partee  Case,  12  An.  767,  the 
testator  bequeathed  a  sum  of  money  to  be  held  by  trustees  and  paid 
over  to  the  legatee  at  the  period  fixed  by  the  will.     The  court  citing 
the  Clague  case,  held  the  trusteeship  void ;  that  the  trusts  of   the 
common  law  embraced  in  the  codal  prohibition  of  ftdei  commiaaa 
could   not  be   created  in  Louisiana  and    enforced    in   our  courts. 
Again,  in  the  Succession  of  Perin,  15  An.  154,  where  the  trust  was 
to  be  enforced  by  executors,  the  court  held  that  trust   estates  of 
the    common    law,    with   their    refined    complications,  were   pro- 
hibited  under  the    exclusion  of  all  fldei  commiasa.     In    the  Suc- 
cession   of     Foucher,    30    An.    1020,    the    legacy    was  to  minors 
by    the   testatrix    in    France,   and   she   directed   the  appointment 
of    administrators     in    Louisiana    to     hold     and     administer    the 
legacies    until    their    majority.     Again,    with    a    reference  to  the 
Clagne   case,   the  court  held  the  wishes  of  the  testatrix  could  not 
be  carried  into  effect,  repeating  that  our  law  prohibited  fldei  commisaa. 
The  court  observed  it  inclined  to  the  opinion  the  clause  in  the  will 
fell  under  that  prohibition,  and  found  another  reason  that  as  a  con- 
dition it  was  illegal  and  to  be  reputed  not  written.    In  some  of  these 
cases  the  trusts  were  in  reference  to  immovables,  in  others  with 
respect  to  personal  property,  sums  of  money.     Some  were  confided 
for  their  execution  to  trustees  eo  nomine,  others  to  executors.     In 
all,  the  courts  treated  them  a^  fldei  commisaa.     In  the  Succession  of 
Stevens,  36  An.  755,  the  testator  bequeathed  his  estate  to  his  execu- 
tors in  trust  for  the  benefit  of  his  sisters  and  the  children  of  one  of 
them.  The  testator's  object  was  to  secure  for  the  children  an  educa- 
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tion,  provide  for  the  wants  of  all  the  legatees,  and  one  thousand 
dollars  to  each ;  the  children  were  to  be  paid  when  they  became  of 
age.  This  disposition,  so  far  as  respects  the  mode  of  administration 
and  payment  of  the  legacies,  is  not  distkignishable  in  substance  from 
that  now  presented.  The  agents  selected  were  the  executors;  their 
functions  were  to  be  the  same  as  those  proposed  for  the  executor  in 
this  will,  and  the  only  difference  is  the  formula  bequeathing  to  them 
in  trust,  conveying  no  title  under  our  law.  The  decision  in  the 
Strauss  case,  can  not,  in  our  view,  be  reconciled  with  that  in 
Stevens'  rendered  but  two  years  previous.  The  court  in  the  Stevens 
case  pronounced  the  striking  feature  of  the  will  to  be  the  trust 
estate  the  will  proposed.  This,  sa<d  the  court,  flowed  so  clearly 
from  the  reading  of  the  will  that  no  argument  was  needed;  an 
attempt  to  demonstrate  it  would  be  to  support  a  self-evident 
proposition,** and  the  court  contents  itself  with  stating  the  line  of 
decisions  on  the  question.  Yet  the  Strauss  decision  follows  two  years 
afterward,  maintaining  as  lawful  a  disposition,  the  difference  between 
which,  and  that  utterly  set  aside  in  the  Stevens  case  is,  to  our  minds, 
unappreciable.  This  court  attaches  deserved  sanctity  to  stare  deoisis^ 
the  defendant  invokes.  In  our  view  that  rule  would  not  be  observed  if 
we  allowed  to  stand  as  the  jurisprudence  of  Louisiana,  decisions,  iso- 
lated, and  as  we  think,  contrary  to  our  Oode  and  the  unbroken  line  of 
decisions  up  to  the  moment  of  the  Macias  case,  quickly  followed  by  the 
Strauss  decision,  still  further  breaking  in  on  that,  hitherto  deemed 
settled.  It  has  not  been  without  the  maturest  deliberation  we  have 
reached  our  conclusion.  We  think  the  appreciation  of  Judge  Mar- 
tin, announced  more  than  fifty  years  ago  was  then  the  law,  has  been 
of  constant  recognition  since,  and  is  to-day  the  law  of  Louisiana. 
We  feel  bound  to  adhere  to  it. 

The  decree  appropriate  to  this  case  has  received  careful  con- 
sideration at  the  hands  of  the  court.  The  provision  keeping  the  es- 
tate from  the  legal  heirs  must  yield  to  the  law.  They  are  entitled  to 
possession.  A  decree  to  that  effect  we  think,  will  meet  the  exigency 
of  the  case.  In  all  probability  there  will  be  no  occasion  for  any 
further  adjudication  and  we  reserve  all  other  questions  that  may 
arise  not  covered  by  the  decree. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed  it  is  further  ordered,  ad- 
judged  and  decreed  that  the  minors,  Fanny  Tobin  McOan,  David 
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Chambers  McOan,  Kate  Elizabeth  McOan  and  Oharles  Patterson  Mo- 
Oan be  reoognized  as  the  legal  heirs  of  Hester  Oalloway  McOan,  and 
as  such,  through  their  goardian,  MaryTobin  Stemple,  be  and  they  are 
pnt  in  possession  of  the  property  of  said  deceased,  Hester  Oalloway 
McOan;  that  the  provision  of  the  will  of  said  deceased  giving  the  pos- 
session, control  and  administration  of  said  property  to  Harry  H.  Hall 
and  David  0.  McOan  be  and  is  herebv  decreed  to  be  void  and  of  no 
efPect;  that  all  questions  not  covered  by  this  decree  be  preserved, 
and  that  appellees  pay  costs. 
NiOHOLLS,  0.  J.,  and  Bbbaux,  J.,  concur  in  the  decree. 

OoNCURBma  Opinion. 

Watkins,  J.  Taken  by  themselves,  the  provisions  of  the  will 
which  dispose  of  the  property  of  the  testatrix,  possibly  do  not 
amount  to  a  substitution  prohibited  by  law,  and  same  may  be  con- 
sidered as  alternate  or  conditional  bequests  or  vulgar  substitutions 
permitted  by  law.  Tet  the  Oode  not  only  prohibits  the  creation  of 
substitutions,  but  fldei  oommissa  as  well. 

The  will  of  Mrs.  McOan  provides  ''that  during  the  minority  of  the 
grandchildren"  the  money  and  property  '*  given  them  conditionally 
(shall)  be  administered  by  my  friend^  Harry  H.  Hall,  and  my  hus- 
band," etc.,  and  not  by  Harry  H.  Hall  as  executor;  for  it  will  be 
observed  that,  by  a  separate  and  distinct  clause  of  the  will,  Mr.  Hall 
is  appointed  executor.  The  two  appointments  are  totally  different 
things.  Harry  H.  Hall,  in  his  individual  capacity,  is  given  the  ad- 
ministration of  the  property  and  authorized  to  invest  its  revenues ; 
and  in  a  subsequent  portion  of  the  will  he  is  designated  as  co-execu- 
tor of  the  estate  of  the  testator. 

With  regard  to  the  administration  of  Mr.  Hall,' its  direction  is  that 
he  shall  invest  the  money  and  values  that  shall  come  into  his  hands 
^*  in  good  securities  and  properties,  and  apply  the  revenues  or  so 
much  thereof  as  may  be  necessary  to  the  education  and  support  of 
the  grandchildren,"  and  further  that  he  is  ''to  administer  the  same 
fer  the  benefit  of  said  grandchildren,"  etc. 

In  order  to  particularly  emphasize  this  bequest,  the  testatrix  de- 
clares that  she  "  expressly  exacts  as  a  condition  that  none  of  the 
property  or  values  given  by  me  to  my  grandchildren  (shall)  be  ever, 
in  any  way,  administered  during  their  minority  by  their  mother  or 
her  husband."    And,  as  if  to  still  further  fortify  this  theory  of  the 
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testatrix,  the  bequest  to  the  grandchildren  is  predicated  upon  the 
legatees  <' attaining  the  age  of  majority." 

From  all  these  provisions  of  the  will,  it  distinctly  appears  that  the 
condition  which  holds  the  title  of  the  legatee  in  suspense  is  so  bound 
up  with  the  administration  of  the  testatrix'  friend,  the  tenure  of 
which  is  to  continue  until  the  condition  is  fulfilled  at  the  majority  of 
the  fourth,  or  youngest,  $2:randchild,  that  the  conditional  bequest 
takes  on  the  character  of  a  )l<2et- commissary  substitution,  such  an 
administration  being,  of  itself,  a  fidei-commissum  in  the  sense  of 
our  Code  and  jurisprudence ;  a  naked  trust  created  by  the  testator's 
will,  suspending  the  property  from  commerce  for  a  series  of  years, 
as  well  as  the  revenues. 

This  idea  is  greatly  strengthened,  when  it  is  considered  that  the 
beneficiaries  under  the  will  are,  at  the  same  time,  legal  heirs  of  the 
deceased,  and  forced  heirs  to  the  extent  of  one-fourth  of  her  es- 
tate, and  entitled  to  make  claim  therefor,  independently ;  and  that 
they  do,  in  fact,  attack  it  on  the  ground  that  they  are  legal  and 
forced  heirs. 

The  will  further  provides  that,  in  the  event  of  neither  of  the 
grandchildren  arriving  at  the  age  of  twenty- one  years,  the  hus  - 
band  of  the  testatrix  shall  be  universal  legatee;  but,  as  he  died  pre- 
viously to  the  testatrix,  there  is  in  esse  no  adverse  claimant  to  the 
grandchildren;  therefore,  the  executor  is  without  right  to  assert 
the  administration  of  Mr.  Hall  in  his  individual  capacity,  as  a  means 
of  defence  to  the  claims  of  the  heirs.  In  no  event  has  Mr.  Hall  the 
right  to  interpose  his  right  of  administration,  which  was  confessedly 
established  for  their  benefltj  as  a  means  of  defeating  their  claim. 

Counsel  for  the  executor  make  this  important  admission  in  their 
brief  (the  one  filed  May  18,  1895,  p.  16),  viz.:  «*No  one  else  than 
the  children  will  now  get  any  interest  in  this  estate,  whatever  the 
decision  of  this  court  may  be.  No  question  can  arise  as  to  the  effect  of 
any  substitutions  or  illegal  conditions,  until  the  date  when  one  of  the 
children  dies,  whether  testate  or  intestate,  married  or  single,  with 
or  without  children,  and  before  majority.  Prior  to  that  contingency, 
the  second  ot  the  questions  now  agitated  at  bar  is  purely  a  moot,  or 
hypothetical  one.  The  real,  vital  question  for  the  present  is,  who  is 
to  administer  the  property?  " 

But  while  it  is  true  that  no  one  else  than  the  grandchildren  will 
get  anv  interest  in  the  estate^  yet  it  is  equally  true  that  they  attack 
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the  will  a8  nail  in  its  entirety,  and  at  the  same  time  assert  title  to 
the  entire  estate,  property  and  revenues ;  and  it  can  not  be  denied 
that,  if  their  attack  prove  unsuccessful,  they  will  be  still  entitled  to 
its  benefits  under  the  conditions  imposed;  or,  being  only  partially 
successful,  in  securing  the  avoidance  of  the  part  relating  to  the  ad- 
ministration of  Mr.  Hall,  they  would  be  entitled  to  immediate  pos- 
session, either  as  legal  or  testamentary  heirs  pendente  conditione. 

The  will  in  the  Strauss  case  (Succession  of  Jacob  Strauss,  38  An. 
55) ,  designated  several  asylums  as  the  testator's  universal  legatees 
on  the  failure  of  his  grandchildren  to  arrive  at  majority,  and  they 
were  in  esse  at  the  date  of  the  decision.  In  addition,  the  opinion 
does  not  draw  any  distinction  between  a  substitution  and  &fidei  com- 
missum,  as  paragraph  one  will  show. 

That  part  of  the  argument  is  rested  exclusively  upon  the  theory 
^*  that  the  practical  effect  n(  the  feature  (of  the  will  relating  to  the 
administration)  is  to  vest  the  usufruct  or  right  of  enjoyment  of  the 
testator's  estate  in  his  grandchildren,  subject  to  the  executor's  ad- 
ministration, until  they  shall  have  reached  the  age  of  majority." 

In  the  first  place  that  statement  is  not  correct  in  point  of  fact,  be- 
cause the  terms  employed  in  the  will  are  '■^  my  friend  Judge  E.  D. 
White,"  and  not  **  executor;"  and  the  terms  of  the  will  are  further 
to  the  effect,  that  his  friend  Judge  White  should  ^Mnvest  said 
amount  in  good  securities,  and  apply  the  proceeds  to  the  education 
and  support  of  said  grandchildren;"  while  in  the  McCan  will,  this 
phrase  has  superadded  the  following,  viz. :  <*  or  so  much  thereof  as 
may  be  necessary" — thus  clearly  destroying  the  applicability  of  the 
Strauss  case  to  the  McCan  will. 

The  distinguishing  feature  of  the  Macias  case,  31  An.  127,  is  that 
the  sole  universal  legatee  named  was  the  granddaughter  of  the  testa- 
trix, and  without  any  condition  being  imposed  in  respect  to  the  property 
itself f  the  terms  of  the  will  being,  that  '*  the  estate  shall  be  admin- 
istered by  the  executor  without  the  intervention  of  anybody  else,  un- 
til the  majority  of  the  granddaughter  and  universal  legatee." 

The  court  held  that  not  to  be  an  illegal  or  impossible  condition, 
and  that  the  heir,  or  legatee  can  not  divide  his  acceptance;  and,  fur- 
ther, that  the  heir  was  compelled  to  accept  the  legacy  with  the  con- 
ditions imposed,  or  not  at  all.  And,  as  in  that  case,  the  sole  effort  of 
the  tutor  was  to  rid  the  minor^s  inheritance  of  that  condition,  and  to 
"place  himself  in  possession,  the  court  held  that  this  could  not  be 
one. 
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It  must  be  observed,  as  quite  a  sigmflcant  fact,  that  the  plaintiff 
did  not  cOtack  the  Macias  will  as  null  at  all.  Taken  in  this  light,  the 
decision  in  that  case  is  altogether  different  from  the  Strauss  case, 
and  is  not  a  precedent  for  the  Strauss  decision. 

Thoagh  it  is  quite  evident  that  the  reasoning  of  the  court  in  refer- 
ence to  the  term  of  the  executor  (p.  128)  is  erroneous,  and  that  the 
decision  in  Clague's  Widow  vs.  Olague's  Executors,  18  La.  6,  is 
applicable  to  the  facts  stated  in  the  Macias  and  Strauss  cases.  And 
U  emphatically  declares  that  '<  a  disposition  by  which  the  property 
of  the  estate  was  to  remain  in  the  hands  of  the  executors  until  the 
majority  of  the  teatator^s  children  and  legatees  was  a  fidei  com- 
missum,^^  etc. 

But  the  Macias  case  was  peculiarly  circumstanced  as  to  its  facts, 
the  statement  of  the  court  being,  viz. :  *<The  condition  imposed  by  a 
clause  in  the  will — and  it  does  not  appear  to  be  an  extravagant  one 
— ^is  that  said  legacy  be  not  placed  under  the  control  of  one  who  was 
the  debtor  of  the  testatrix,  who  disputed  the  validity  of  his  claim 
against  him,"  etc. 

And,  in  view  of  this  clause  in  the  will,  the  court  made  this  remark, 
in  conclusion,  viz. : 

^'  We,  however,  consider  it  admissible  to  state  that  the  clause  of 
Mrs.  Macias'  will,  which  excludes  from  any  participation  in  her 
affairs  the  father  of  her  universal  legatee,  can  not  prevent  him  from 
supervising  as  tutor ^  unless  his  pretended  incapacity  be  judicially 
ascertained  and  declared,  that  branch  of  the  executor's  administra- 
tion which  relates  to  the  interest  of  the  minor  in  the  succession  of  her 
ffrandfather^^^  etc.     (My  italics.) 

It  is  apparent  from  the  foregoing  that  the  father  of  the  legatee 
was  personally  inimical  to  the  testatrix,  and  that  that  expression  of 
the  will  evidently  exerted  a  decided  influence  upon  the  opinion  of 
the  court  sustaining  it;  and  that  the  decision  would  have  been  dif- 
ferent had  that  clause  of  the  will  been  omitted.  For.  in  fact,  the 
court  restricted  the  executor's  right  of  administration  to  the  succes- 
sion proper,  and  fully  recognized  the  right  of  the  tutor  to  supervise 
^^that  branch  of  the  executor's  administration  which  related  to  the 
interest  of  the  minor  in  the  succession  of  his  grandfather,"  *^  unless 
his  pretended  incapa,city  be  judicially  ascertained  and  declared." 

Suppose,  however,  the  incapacity  of  the  tutor  had  been  <*  jndi- 
<dally  ascertained  and  declared,"  what  would  have  been  the  result? 
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Why,  of  course,  another  tutor  coald  have  been  appointed  in  his  place, 
who  wonld  have  had  the  legal  right,  under  that  decision,  <<  to  superf- 
▼ise  that  branch  of  the  executor's  administration  which  related  to 
the  interest  of  the  minors  in  the  succession  of  her  grandfather." 

That  this  was  the  purport  and  object  of  the  decision  of  the  Macias 
case,  fully  appears  when  the  decision  of  the  Succession  of  Foucher, 
80  An.  1020,  by  the  same  court,  in  the  year  previous,  is  considered. 
That  decision  is  predicated  upon  a  will  similar  in  terms  to  those  of 
the  McLcias  will,  and  the  tutor  of  the  minors  who  were  legatees,  with- 
out any  condition  as  to  the  property  bequeathed,  demanded  of  the  ex- 
ecutors immediate  possession  of  their  interest  in  the  estate,  ^'because, 
by  the  laws  of  this  State,  the  tutor  is  alone  and  exclusively  entitled 
to  administer  the  property  belonging  to  his  wards;"  and  ''  that  re- 
spondents, as  the  natural  tutrices  of  their  minor  children,  can  not  be 
deprived  of  the  administration  of  their  property  by  the  appointment 
of  any  special  administrators,  who  are  ofQcers  unknown  to  our  laws, 
because  the  said  disposition  creates  a  trust  or  fldei  commisBum,  which 
is  prohibited  by  the  laws  of  LotPisiana." 

After  premising  that  <'  in  France,  where  this  will  was  written,  the 
law  permits  the  testator  to  appoint  an  administrator  to  minor 
beneficiaries  of  the  will,"  an«l  making  mention  of  the  fact  that  our 
Code  does  not  so  provide,  the  court  say,  viz. :  <<It  is  obvious  that  the 
testatrix'  *  *  *  intention  was  that  the  special  administrator 
should  retain  the  custody  of  the  portions  of  the  minors  and  admin' 
Uter  them  during  their  minority.  This  was  a  trusty  and  it  does  not 
differ  in  any  respect  from  the  disposition  in  Olague's  will,  except 
that  the  persons  charged  with  the  trust  in  Olague's  will  were  the  tes- 
tamentary executors,"  etc.     (My  italics.) 

And  the  conclusion  of  the  court  was  ^'that  the  clause  of  the  will  of 
the  Marquis  de  Oirci  in  question  falls  within  the  prohibition  of  Art. 
1620  of  the  Revised  Oivil  Code,"  etc. 

But  in  the  opinion  in  the  Manias  case,  there  is  no  mention  of  the 
Succession  of  Foucher. 

The  MoAsias  decision  was  further  isolated  by  the  present  court, 
through  Judge  Fenner  as  its  organ,  in  Succession  of  Turnell,  82  An. 
1221,  in  which  it  is  referred  to  thus,  viz. : 

'<  The  decisions  in  the  Succession  of  Macias,  81  An.  127,  and  Mc- 
Calop  vs.  Stewart,  11  An.  106,  only  applied  Art.  1801  of  the  Code 
to  a  case  properly  falling  under  its  provisions,  as  jast  interpreted  by 

,"  etc. 
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Fide,  also  Ventress  vs.  Brown,  34  An.  456. 

This  appears  more  evident  when  the  Succession  of  Steven,  36  An. 
758,  is  considered,  and  in  which  quite  a  similar  bequest  was  in- 
volved. Of  it  the  court,  through  Judge  Poch4,  say:  "The  striking 
feature  of  the  will  is  the  manifest  intention  of  the  testator  to  estab- 
lish a  trust  estate,  to  be  held  by  the  executors,  and  to  be  preserved 
by  them  for  other  persons,  a  disposition  which  has  uniformly  been 
treated  in  our  jurisprudence  as  a  fldei  commissum  and  always  held 
as  falling  under  the  prohibition  contained  in  Art.  R.  O.  O.  (1507)  of 
the  Civil  Code.''    * 

And  in  support  of  that  proposition  the  opinion  cites  the  following 
decisions,  viz.:  Arnaud  vs. Tarbe,  4  La.  506;  Clague  vs.  Clague,  13 
La.  6;  Rachal  vs.  Rachal,  1  Rob.  115;  Ducloslange  vs.  Ross,  3  An. 
432;  Succession  of  Foucher,  30  An.  1017;  Beaulieu  vs.  Ternoir,  5 
An.  480. 

But  there  is  no  mention  made  of  the  Macias  case. 

These  cases  are  in  line  with  other  adjudicated  cases  which  are 
not  mentioned.  For  instance,  in  Hoggatt  vs.  Morancy,  10  An.  169, 
the  court  said  of  a  similar  testamentary  bequest,  viz. : 

**  The  tutorship  of  the  minor  child' belongs  of  right  to  the  surviv- 
ing mother  or  father.  C.  C.  268.  The  disposition  of  the  will  which 
gave  the  guardianship  of  Anthony  HoggatVs  children,  at  his  death,  to 
the  executors  of  the  testator,  violated  this  article.  In  that  respect 
this  case  resembles  that  of  Clague  in  13  Louisiana  Reports,  above 
cited.'' 

The  will  propounded  and  interpreted  in  Percy,  Tutor,  vs.  Provan's 
Executor,  15  La.  70,  provided  that  the  whole  of  the  testator's  estate 
be  sold  and  the  proceeds  thereof  invested,  '*  and  that  the  funds  so 
invested  remain  under  the  control  of  his  executors  until  the  age  of 
majority  of  his  son,"  etc;  and  of  that  provision  the  court  say,  viz. : 

"  It  appears  to  us  perfectly  clear  that  the  defendant,  Richardson, 
can  not,  as  executor,  keep  in  his  possession  and  administer  the  estate 
of  the  minor;  this  is  not  one  of  the  powers  and  privileges  given  by 
law  to  testamentary  executors,  and  any  clause  in  a  testament  which 
would  extend  their  powers,  in  their  mere  capacity  as  executors,  to 
keeping  the  funds  of  a  succession  in  their  hands  after  they  become 
fMncti  officio,  ought,  in  our  opinion,  to  be  considered  not  written." 

In  the  Succession  of  Cochrane,  29  An.  234,  the  court  said,  viz. : 

^*  If  the  money  had   been  given  to  some  one  charged  to  keep  it 
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DDtil  the  majority  of  the  child,  and  then  to  give  it  to  her,  this  might 
have  been  a  prohibited  fidei  commisaunif  bat  it  would  not  have  been 
a  substitution." 

This  was  the  condition  of  our  jurisprudence  when  the  Strauss  de- 
cision was  rendered  (38  An.  55),  and  it  is  only  necessary  to  cite  the 
opening  sentences  of  paragraph  one  (p.  58)  to  show  its  variance  in 
a  most  essential  feature  from  all  decisions  which  treat  of  ^dei  com- 
missa.  They  are  as  follows,  viz. :  **The  charge  of  b  fidei  commisBum 
refers  to  that  disposition  in  the  will  which  subjects  the  property  of 
the  testator  to  the  administration  of  the  testamentary  executor  until 
the  minor  legatees  shall  have  reached  the  age  of  majority. 

"Under  the  provisions  of  our  Code,  a ^ciet  commt«9um  is  under- 
stood to  be  a  disposition  by  which  the  donee,  the  heir,  or  legatee  is 
charged  to  preserve  for  or  return  a  thing  to  a  third  person.  R.  0.  O. 
1520.'' 

The  foregoing  decisions  make  it  plain  that  the  definition  given  of 
a  fldei  commissum  is  altogether  incorrect.  The  opinion  confounded 
a  substitution  with  a  fidei  commisaum.  The  language  of  the  Oode 
clearly  shows  this.     It  is  as  follows,  viz. : 

^*  Substitutions  and  ^det  oomihissa  are  and  remain  prohibited. 

*^  Every  disposition  by  which  the  donee,  the  heir  or  legatee  is 
charged  to  preserve  for  or  return  a  thing  to  a  third  person  is  null, 
even  with  regard  to  the  donee,  the  instituted  heir  or  lefiratee. 

**  In  consequence  of  thi8  article,  the  trebellianic  portion  of  the  civil 
hw,  that  is  to  say,  the  portion  of  the  property  of  the  testator, 
which  the  instituted  heir  had  a  right  to  retain,  when  he  was  charged 
with  a  fidei  commissa  or  fiduciary  bequeath  is  no  longer  a  part  of  our 
law."     R.  C.  C.  (1507)  (My  italics.) 

It  is  obvious  that  the  second  paragraph  of  that  article  relates  to 
substitutions,  that  is  to  say  bequests  which  provide  for  two  absolute 
takers  of  the  property  of  the  testator,  both  of  whose  titles  are  de- 
rivable from  the  testator;  but  the  third]  paragraph  relates  to  fidei 
commissa,  that  is  to  say  ^^  fiduciary  bequeats,^^  with  which  some  one 
is  entrusted  by  the  terms  of  the  will  until  the  happening  of  some  un- 
certain contingency  or  event.  Indeed  the  term  ^'  fiduciary  bequest " 
implies  a  trust  committed  and  not  a  title  conveyed.  If  the  terms  sub' 
stitution  and  fidei  commissum  were  not  different  things,  why  should 
both  have  been  by  the  Code  conjunctively  denounced? 

In  Ducloslange  vs.  Ross,  3  An.  432,  the  court  say  that  **  the  pro- 
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hibition  of  the  Oode  is  so  general  that  no  particalar  class  of  fldei 
oommisBa  is  expected  from  it." 

Again : 

'*  There  is  no  necessity  for  explaining  the  difference  between  the 
substitution  and  the  fldei  commtMum.     It  is  sufficient  to  state  that 
they  are  not  identical;  for^hough  every  substitution  is  a  fldei  com-  . 
miB9umy  every  fldei  commisaum  is  not  a  substitution." 

The  same  definition  is  given  in  Beanlieu  vs.  Ternoir,  5  An.  480, 
and  in  Duplessis  vs.  Kennedy,  6  La.  247. 

And  in  Duplessis  vs.  Kennedy,  supraj  an  important  distinction  is 
made  between  the  effect  of  the  two,  the  substitution  annulling  the 
testament,  while  the  fldei  commiaeum  avoids  the  trust,  or  fiduciary 
bequest  only. 

And  in  treating  this  question,  the  court  said  in  Michel  vs.  Beale, 
10  An.  859,  viz. : 

<<  To  have  that  effect,  that  of  annulling  the  will,  the  act  of  dona- 
tion must  impose  on  the  donee  an  obligation  of  possessing  for,  or  re- 
turning to  another,,  the  thing  which  is  the  object  of  the  donation.  In 
other  words,  to  import  the  nullity  of  the  whole  act,  there  must  not 
only  be  a  fldei  commtasum,  but  a  substitution." 

And  what  appears  to  me  to  be  more  evidently  erroneous  is  what 
immediately  follows  the  foregoing  quotation  from  the  Slrause  case 
in  the  same  paragraph,  viz. : 

''The  practical  effect  of  that  feature  of  the  will,"  the  one  which 
relates  to  the  power  of  administration,  ''  is  to  vest  the  tieufruct,  or 
right  of  enioyment  of  the  testator's  estate  in  his  grandchildren,  sub- 
ject to  the  executor's  administration,  until  they  shall  have  reached 
the  age  of  majority,  and  bequeathed  to  them  the  naked  ovmership  of 
the  same  at  the  time  they  shall  reach  that  age  "  (p.  68). 

Under  the  provisions  of  the  Oode  ''  the  heir  who  is  instituted  under 
a  condition  can  not  accept  nor  renounce  the  succession  before  the 
condition  has  happened,"  etc.  R.  O.  O.  985  (979).  And  it  further 
provides  that  '<  a  saccession  is  acquired  by  the  lawful  heir,  who  is 
called  by  law  to  the  inheritance,  immediately  after  the  death  of  the 
deceased  person  to  whom  he  succeeds."     R.  C  O.  940  (934). 

And  that  article  provides  that  <'  this  rule  refers  as  well  to  testa' 
mentary  heirs  as  to  instituted  heirs  and  universal  legatees."  Id. 
(My  italics.)  If  this  were  not  so,  where  would  the  title  be  during 
the  pendency  of  the  condition? 
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The  French  law  on  this  subject  is  very  mnch  the  same  as  oar  own, 
thoof^h  less  general,  for  it  provides: 

*'  When,  at  the  decease  of  the  testator,  there  are  heirs  to  whom 
one  portion  of  his  property  is  reserved  by  the  law,  such  heirs  are 
seized  abeolutely  by  his  deaths  of  all  the  property  of  the  succession;  and 
the  general  legatee  is  bound  to  demand  f com  them  a  transfer  of  the 
property  comprehended  in  t)ie  will."     O.  N.  1004. 

From  these  articles  it  necessarily  results,  that  the  succession  of 
Mrs.  McOan.  devolved  upon  her  grandchildren  immediately  after 
her  death,  subject  to  the  happening  of  the  condition  imposed  by  the 
wUl,  by  which  their  title  as  legal  heirs  may  be  defeated.  The  con- 
sequence  is,  that  th  ^  limited  employment  by  Mr.  Hall,  as  administra- 
tor  under  the  will,  of  the  revenues  of  the  estate  of  the  deceased, 
daring  the  minority  of  the  legatees,  is  inno  iense  an  usufruct,  because 
the  estate  of  the  deceased,  from  which  the  revenues  are  to  be  de- 
rived, is  the  property  of  the  legal  heirs  of  the  deceased,  and  not  of 
another;  and  the  Oode  says  that  usufruct  '*  is  the  right  of  enjoying  a 
thing,  the  property  of  which  is  vested  in  another, ^^  (My  italics.)  R. 
C.  C.  626. 

Surely  neither  the  Ma^yias  decision,  nor  any  other  decision,  is 
authority  for  either  of  the  foregoing  propositions. 

The  theory  of  the  Strauss  case  is  clearly  erroneous,  sustaining,  as 
it  does,  the  administration  of  Judge  White  on  the  score  of  an  usu- 
fruct. 

On  the  contrary,  the  enjoyment  of  the  fruits  and  revenues  of  the 
grandmother's  estate  is  a  fsLCulty  of  ownership;  and  so  it  was  in  the 
Strauss  case  and  in  the  Macias  case  (R.  C.  C.  498). 

The  attempt  in  the  Strauss  case  was  to  separate  the  right  of  use 
and  enjoyment  from  that  of  ownership  by  incorrectly  styling  it  the 
uBufmct  of  the  legatee,  which  is  an  anomaly  in  our  law. 

Certainly,  the  right  of  the  grandchildren  to  the  fruits  depends 
upon  the  same  conditions  as  their  right  to  the  property.  All  their 
rights  under  the  will  depend  upon  the  same  conditions.  To  style  the 
use  of  the  fruits  to  the  extent  they  are  necessary  for  their  education  and 
support,  an  usufruct,  in  order  to  maintain  Mr.  Hall's  administration 
of  the  whole  for  a  period  of  years,  is  to  misinterpret  the  plain  letter 
of  the  law  and  sustain  a  **  fiduciary  bequest,^ ^  which  is  a  Jldei  com- 
missum. 

It  is  a  well  recognized  principle  that  an  executor's  seizin  is  for 
12 
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flpecifledi purposes,  viz. :  The  payment  of  debts  and  the  discharge  of 
special  legacies;  and  when  there  are  neither  debts  nor  special  lega- 
cies— as  in  this  case — bis  duties  are  entirely  formal,  and  the  testa- 
mentary heirs  and  universal  legatees  are  entitled  under* the  law  to 
discharge  him,  and  to  be  placed  in  possession.  Succession  of  Fisk, 
3  An.  705;  Succession  of  Baumgarden,  86  An.  49;  Succession  of 
Charmbury,  34  An.  26. 

^'  The  heirs  can,  at  any  time,  take  the  seizin  from  the  testamentary 
executor,  on  offeriug  him  a  sufficient  sum  to  pay  the  movable  lega- 
cies and  on  'complying  with  the  requirements  of  Art.  1918.''  R.  G.  0. 
1671. 

And  this  is  the  law,  notwithstanding  it  is  farther  declared  that 
*'  executors  shall  continue  in  office  until  the  estate  shall  be  finally 
wound  up"  (R.  0.  C.  1673),  the  effect  of  the  last  article  being  to 
deprive  an  executor  of  any  specific  term,  and  to  permit  him  to  re  - 
main  in  office  so  long  as  the  administration  of  the  estate  renders  it 
necessary.  Soye  vs.  Price  etal,,  30  ^n.  96;  Lynne  vs.  Oity  of  New 
Orleans,  and  Manning  vs.  the  same  26  An.  48 ;  Succession  of  Dunford 
and  Marie  Charlotte  Reni,  his  wife,  25  An.  36;  Succession  of  Robert 
Y.  Oharmbury,  34  An.  21;  R.  S.  3673;  C.  P.  1013. 

Oan  it  be  seriously  contended  that  the  testatrix  had  the  legal  right 
to  constitute  Mr.  Hall  an  administrator,  and  confer  upon  him  the 
power  to  manage  and  control  her  estates  for  a  long  series  of  years 
after  her  death,  until  the  youngest  of  her  grandchildren  shall  become 
of  full  age;  and,  in  the  event  that  neither  of  them  should  arrive  at 
the  full  age  of  twenty- one  years,  to  absolutely  divest  the  title  of  any  of 
their  children  who  might  be  intermediately  born,  of  all  interest  in  her 
estate,  and  convey  it  to  strangers? 

To  my  mind  this  is  reductio  ad  absurdum. 

This  proposition  is  combated  and  completely  overthrown  by  this 
court  in  the  Succession  of  Stephens,  45  An.  962,  in  which  the  court, 
through  Mr.  Justice  Brbaux,  said : 

'*  A  disposition  by  will  in  which  the  property  donated  is  to  remain 
in  the  hands  of  the  executor  until  the  legatee  who  has  arrived  at  the 
age  of  majority  shall  be  twenty -four  years  of  age  can  not  be  c  >ntra- 
distinguished  from  one  that  seeks  to  prohibit  the  sale,  or  other  exer- 
cises of  the  right  of  ownership,  and  is  therefore  an  impossible  con- 
dition, illegal,  and  to  be  reputed  not  written." 
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After  referring  to  Saccession  of  Steven,  36  An.  764,  the  opiriion 
proceeds  thus:  '<  We  are  aware  that  there  may  be  some  difficulty 
in  reconciling  the  conclusion  in  the  case  cited  with  the  ruling  in  3fa- 
das  and  Strauss  cases  (31  An.  127,  and  88  An.  59),  but  as  the  case 
cited  has  not  been  overruled  in  terms,  and  is  supported  by  other  de- 
cisions previously  rendered,  we  feel  authorized  to  rely  upon  it  in 
this  case.     *     ♦    .♦ 

*'  The  two  cases,  Mactas  and  Strauss,  deflect  somewhat  from  the 
line  of  preceding  decisions.  We  will-  not  discuss  the  departure. 
*  *  *  Whatever  may  be  the  appreciation  of  those  decisions  when 
the  necessity  will  arise  for  their  consideration,  we  are  confident  that 
the  principles  announced  will  not  be  extended  as  applying  to  legatees 
not  under  legal  disability.  The  last  decisions  coantenance  the  cre- 
ating of  a  quoM  tutorship  quoad  the  legacy.  They  will  have  to  un- 
dergo the  test  when  a  question  arises  involving  the  interests  of 
minors." 

It  is  quite  obvious  that  this  court  seriously  questioned  the  cor- 
rectness of  the  Macias  and  Strauss  decisions,  and  expressly  declined 
to  follow  them,  as  did  the  court  in  the  36 th  of  Annuals. 

It  seems  clear  to  my  mind  that  the  ground  assigned  for  the  Siacias 
and  Strauss  decisions  disposes  of  the  question,  for  the  reason  that 
they  recognize  the  right  of  administration  in  the  executor,  and  not 
in  the  tutor  of  the  minors.  And,  in  law,  an  executor  represents  leg- 
atees of  all  ages.  Indeed  the  court  in  those  cases  declined  to  rec- 
ognize the  rights  of  the  minors,  and  gave  the  administrator  preced- 
ence over  the  tutor. 

Applying  the  doctrine  pi  the  two  Stephens  cases,  that  a  legatee  of 
fall  age  can  not  be  deprived  of  possession  by  anadministrator  or  ex- 
ecutor, there  is  no  reason  for  saying  that  a  legatee  who  is  a  minor 
can  be  deemed  to  be  in  a  different  situation. 

But  that  question  the  court  decided  differently  in  Soye  vs.  Price, 
30  An.  93,  and  the  correctness  of  that  opinion  has  been  since  steadily 
maintained.     For  iu  that  case  the  court  said : 

*'  Notwithstanding  the  numerous  authorities  cited  by  counsel  of 
defendants,  from  our  earlier  reports,  we  think  it  is  now  well  settled 
that  minors  (who  are  beneficiary  heirs  of  necessity)  may  come  law- 
fully into  the  possession  of  the  estate  of  their  deceased  parent  with- 
out there  having  been  any  administration  thereof" — citing  Martin  vs. 
Dnpre,  1  An.  239;  Ralph,  Admr.,  vs.  Hoggatt,  2  An.  462;  Succession 
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Of  Story,  8  An.  502;  Monget,  Tutor,  V8.  Penny,  7  An.  134;  Hoover 
vs.  Sellers,  5  An.  180;  Hair  &  Labasan  vs.  McDade,  10  An.  684; 
State  vs.  The  Heirs  of  W.  R.  Leckie  and  His  Sureties,  14  An.  641. 

*<  These  cases  clearly  recognize  the  right  of  the  natural  tutor  of 
minor  heirs  of  the  deceased,  in  the  absence  of  opposition,  to  take 
possession  of  the  estate  in  his  capacity  as  tutor,  and  to  administer  i^ 
as  other  property  of  his  ward  for  their  benefit.  •Tbe  possession  of 
the  tutor  is  the  possession  of  the  minor,. and  all  his  acts  are  in  the 
name  and  on  behalf  of  his  wards." 

All  the  cases  I  have  collated  herein  declare  that  under  the  terms 
of  the  Code  a  tutor  has  the  absolute  right  to  administer  the  property 
of  his  wards,  and  that  it  is  out  of  the  power  of  a  testator  to  deprive 
him  of  it. 

And  in  each  of  the  following  cases  this  court  has  decided  that  the 
provision  of  a  will  which  directs  an  executor  or  other  person  to  ad- 
minister the  property  of  the  testator's  estate  during  the  minority  of 
the  legatees,  is  a  fldei  commtasum,  and  consequently  null,  viz. : 

Clague  vs.  Olagne,  3  La.  6 ;  Percy  vs.  Provan,  15  La.  70 ;  Hoggatt 
vs.  Morancy,  10  An.  169;  Succession  of  Foucher,  30  An.  1020;  Sac- 
cession  of  Will  Steven,  36  An.  750. 

Reference  is  made  in  defendants'  briefs  to  the  case  of  Oalvert  vs. 
Bonlemet,  46  An.  1134,  as  sustaining  their  position.  But  the  will  in 
that  case  only  involved  the  date  of  payment  of  an  abso  ute  special 
legacy,  and  is  somewhat  like  the  Macias  case.  For  the  opinion  in 
its  opening  statement  says:  *<  The  will  originally  gave  to  the  minors 
without  condition  or  qualification,  the  amount  of  the  legacy  *  *  * 
The  codicil  further  directed  the  legacies  to  be  administered  by  the 
testatrix  for  the  benefit  of  the  minors,  until  their  majority,  or  eman- 
cipation. The  executrix  was  the  wife  as  well  as  the  universal  legatee.^* 
She  qualified,  administered  the  estate,  filed  and  had  her  final  ac- 
count homologated,  herself  placed  in  possession  and  finally  dis- 
charged. Subsequently,  the  tutrix  of  the  minor  children  demanded 
of  the  discharged  executrix  the  payment  of  the  special  legacies 
which  had  been  bequeathed  to  them,  and  the  defence  was  that  she 
was  entitled  to  retain  and  keep  possession,  notwithstanding  her  dis- 
charge, being  universal  legatee. 

And  in  sustaining  the  defendants'  theory,  the  court  said,  in  ex- 
planation, that  it  ''  reached  this  conclusion  the  more  readily,  in  view 
of  the  great  solicitude  exhibited  by  the  testator  on  this  point — i.  e., 
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that  no  payment  of  their  legacies  should  be  made  antil  the  majority 
or  emancipation  of  the  minors,  and  until  then  should  be  held  and  ad- 
ministered by  his  executrix,"  she  being  at  the  same  time  surviving 
widow  of  the  testator,  and  bis  universcU  legatee  in  posaeasUm  of  his 
entire  estate. 

The  minors  being  special  legatees,  and  that,  too,  upon  the  happen- 
ing of  an  eventual  condition,  the  discharged  executrix  was  merely 
their  debtor  of  a  debt  not  yet  due. 

But,  in  this  case,  we  are  dealing  with  no  universal  legatee ;  the 
one  designated  in  the  will  having  died  prior  to  the  death  of  the  tes- 
tatrix. 

The  difficulty  with  the  McCan,  as  with  the  Strauss  will  chiefly  is, 
that  there  is  no  absolute  taker  for  the  property,  at  all ;  and  by  the 
several  conditions  which  the  former  imposes,  the  property  is  to  be 
administered  by  a  stranger,  for  a  long  term  of  years,  and  the  rights 
of  legal  or  forced  heirs  may  be  thereby  ultimately  divested. 

Indeed  the  argument  of  couns  1  for  the  executors  is  that  the 
legal  heirs  are  without  right  to  either  the  property  or  its  revenues, 
pendente  conditioner  If  that  be  true,  both  must  remain  under  the 
administrator's  control,  with  the  faculty  of  preserving  same  for  and 
returning  them  to  the  conditional  heirs,  or  the  State  ultimately. 

In  the  meanwhile,  the  right  of  sale,  and  all  other  '*  exercises  of 
ownership  "  would  be  suspended  indefinitely,  and  thus,  in  effect,  a 
prohibited  substitution  accomplished. 

And  to  this  effect  are  all  the  decisions  of  this  court. 

In  Olague's  Widow  vs.  Olagne's  Executors,  13  La.  6,  and  which  has 
been  followed  since  with  unanimity  in  all  subsequent  cases,  tiie  court 
said: 

**  A  disposition  by  which  the  property  of  the  estate  is  to  remain  in 
the  hands  of  the  executors  until  the  majority  of  the  testator^ s  children, 
one  of  whom  is  under  ten  years  of  age,  can  not  be  distingaished 
from  one  that  would  author  ze  the  executors  to  preserve  for  or  re- 
turn the  estate  to  them,  at  the  period  of  the  majority  of  the  children 
and  heirs. 

"  Such  a  disposition  is  indeed  a  fldei  commissum  or  trust,  which  the 
law  forbids"  (La.  Oode,  1507). 

But  it  must  be  observed  that  such  is  not  the  course  of  decision  by 
the  French  court,  because  the  law  of  France  is  different;  and  in 
Bachal,  Tutor,  vs.  Rachal,  1  Rob.   115,  this  court  very  clearly  out- 
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lines  the   distinction   which   exists   between  oar  law   and   that  of 
France  as  follows,  viz. : 

**The  clause  under  consideration  woalc}  be  valid  under  the  Oode 
Napoleon,  the  provisions  of  which  are  less  rigorous  than  ours  on  the 
subject  of  substitution.*'  It  contains  an  exception  authorizing  sub- 
stitutions in  favor  of  the  grandchildren  of  a  testator  or  the  children 
of  his  brothers  and  sisters.      Code  Napoleon,  Arts  1048-1049. 

*'  It  is  well  known  that  most  of  the  provisions  of  the  new,  as  well 
as  of  the  old  Code,  were  borrowed  irom  the  Code  Napoleon,  and  the 
presumption  is  that  the  framers  of  the  Code  of  this  State  would 
have  expressly  retained  the  exception,  if  such  had  been  their  inten- 
tion. Instead  of  doing  so  they  have  made  the  prohibition  a  general 
one,  and  we  can  not  make  a  distinction  which  is  not  found  in  the 
law." 

And  in  Ducoslange  vs.  Ross,  3  An.  432,  the  court  further  defined 
that  distinction  thus : 

**  It  is  quite  possible  that  the  donation  under  consideration  might 
not  be  considered  a  substitution,  according  to  the  doctrine  of  authors 
who  have  discussed  the  subject  with  reference  to  the  provisions  of 
the  Code  of  Napoleon.  But  the  difference  between  the  two  Codes 
on  the  point  does  not  enable  us  to  avail  ourselves  of  the  benefit  of 
their  lights  in  determining  on  the  matters  before  us. 

^<  By  the  Napoleon  Code,  Art.  896,  substitutions  are,  in  general 
terms,  prohibited,  with  several  exceptions,  hjwever,  which  are  ex- 
pressly reserved ;  but  fldei  c<ymmi88a  are  not  prohibited ;  on  the  con- 
trary, so  far  from  being  abolished,  they  are  maintained,  and  their 
recognition  is  considered  as  resulting  from  Art.  967  of  the  Code." 

And  for  the  sake  of  precision  I  will  reproduce  the  articles  cited : 

^' Every  disposition  by  which  the  donee,  the  heir  appointed  or  the 
legatee,  shall  be  charged  to  preserve  and  render  to  a  third  person^ 
shall  be  null  even  with  regard  to  the  donee,  the  heir  appointed  and 
the  legatee."  C.  N.  896. 

^'  Every  person  shall  be  at  liberty  to  dispose  by  will,  either  under 
the  title  of  appointment  of  an  heir,  or  under  the  title  of  legacy,  or 
under  any  other  denomination  proper  to  manifest  his  wiU.  C.  N.  967. 
(My  italics.) 

But  it  further  provides  an  express  exception  in  favor  ''of  disposi- 
tions permitted  in  favor  of  grandchildren  of  the  donor  or  testator,  or 
the  children  of  their  brothers  and  sisters."  C.  N.  1048  et  seq. 
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And  the  French  Oode  farther  declares  that  *^  He  who  shall  make 
the  dispositions  authorized  by  the  preceding  articles  shall  be  allowed 
to  nominate  in  aathentic  form,  by  the  same  act  or  by  a  later  one, 
a  guardian  charged  with  the  execution  of  such  dispositions,^^  etc.  0.  N. 
1056. 

It  is  apparent  that  the  coort  correctly  stated  that  the  French  law 
was  different  from  onrs,  and  it  is  likewise  apparent  why  oar  jaris- 
pradence  differs  from  that  of  France. 

Under  the  provisions  of  our  Code  a  testator  can  not  appoint  a 
guardian  or  administrator,  ^'  charged  with  the  execntion  of  disposi- 
tions" in  favor  of  minor  legatees,  becaase  they  specifically  prohibit 
ftdei  commissa  and  trasts;  and  Mrs.  McCan  was  without  power  to 
designate  Mr.  Hall  as  an  administrator  to  take  the  property  of  her 
estate  into  possession  and  preserve  it  for  the  legatees  pendente 
conditione. 

In  the  Olague  case  the  court  used  this  pertinent  language,  viz : 

*<  It  is  true  that  this  provision  of  the  will  " — that  relating  to  the 
executor's  administration  of  the  minors'  shares  in  the  property  be- 
queathed— ^*  does  not  tend  to  alter  the  general  order  of  descents, 
which  is  believed  to  be  one  of  the  grounds  of  the  prohibition ;  but  is 
liable  to  another  evil,  or  inconvenience  no  less  great,  which  is,  that  it 
ties  up  property  for  a  length  of  time  in  the  hands  of  individuals  and 
places  it  out  of  the  reach  of  commerce." 

That  opinion  precisely  describes  the  situation  of  this  case. 

After  having  made  a  most  careful  and  painstaking  examination  of 
all  adjudicated  cases,  and  read  all  the  briefs  with  care,  I  have  reached 
the  deliberate  conclusion  that  the  decision  of  the  Strauss  case  in 
respect  to  the  administration  of  the  property  bequeathed  was  er- 
roneous, and  that  it  is  not  supported  by  any  decision  of  this  court. 
The  consequence  is  that  the  will  of  Mrs.  McOan,  can  not  be  sustained^ 
as  to  the  administration  of  Mr.  Hall,  predicated  as  ic  is,  exclusively 
on  that  case.  To  rest  a  decision  of  this  court  on  that  case  is  in 
my  opinion  to  change  the  current  of  our  jurisprudence,  prior  thereto 
and  since ;  and  violate  the  plain  provisions  of  the  Oode. 

For  this  reason  I  concur  in  the  opinion  of  the  majority  of  the  court. 

McEnbby,  J.,  dissents. 
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ig   ^  No.   11,829. 

Mrs.   a.  DbOrillbau  et  al.  vs.  John  J.  Fbawlby  bt  al. 

A  vendor  in  selling  different  portions  of  his  property  to  others,  may  impress  upon 
it  by  private  contract,  rights  analogous  to  the  public  rights  of  highway,  and 
yet  those  rights  confined  to  the  owners  and  representatives  of  the  land  form- 
ing the  subject  of  the  compact.  The  mere  fact  that  an  alley  opens  upon  a 
public  street  does  not  make  it  a  public  alley. 

A  plain  and  positive  intention  to  dedicate  to  public  use  is  an  essential  element  of 
a  dedication,  and  that  intention  must  be  shown  by  acts  or  language  so  clear  as 
to  exclude  any  other  reasonable  hypothesis,  or  at  least  to  clearly  convince  the 
Judicial  mind.    C.  C,  Art.  753;  B7  An.  235;  41  An.  867. 

A  private  way  with  no  portion  lying  upon  a  public  street,  and  a  mere  appurten- 
ance of  the  lots  abutting  upon  It,  does  not  fall  under  the  operation  of  Sec.  SI  of 
Act  No.  20  of  1882,  relative  to  paving. 

APPEAL  from  the  Oivil  District  Ooart  for  the  Parish  of  Orieans. 
Monroe y  J. 

Carroll  &  Carroll  for  Plaintiffs,  Appellees. 


Carleton  Hunt  for  Miss  Louisa  Egan,  Intervenor,  Appellee. 


E.   A,    O^ Sullivan^  City  Attorney,    for  the  Oity  of  New  Orleans, 
Defendant,  Appellant: 

Where  there  is  no  privity  there  can  be  no  joinder  of  parties.    14  An. 

177;  15  An.  503;  29  An.  105;  30  An.  606. 
Streets  are   divided   into   pablio   and  private.     What  is  a  private 

street  or  road?     C.  C,  Art.  706.     What  is  a  public  street  or 

road?    0.  C,  Art.  706. 
No  form  is  necessary  to  dedicate  property  to  the  public  use.     Any 

act  or  plan,  or  plat,  made  by  the  original  owner,  is  sufficient  to 

prove  dedication.     14  La.    172;   8  An.  282;  9  An.  597;  34  An. 

1093;  37  An.  502;  45  An.  1405. 
The  city  of  New  Orleans  has  power  to  make,  repair,  and  build  streets 

and  alleys.     Act  No.  20  of  1882;  45  An.  1405. 


Argued  and  submitted  December  4,  1895. 
Opinion  handed  down  January  20,  1896. 
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Mrs.  Alice  Grailhe,  wife  of  Albin  DeGrlUeaa,  Robert  A.  Grailhe, ' 
Charles  T.  Grailhe  and  Mrs.  Adele  Beer,  widow  of  Abraham  Beer, 
claim  to  be  joint  owners  of  two  lots  fronting  on  Oanal  street,  in  city 
of  New  Orleans,  and  that  their  respective  properties  all  extend  in 
the  rear  to  an  alley  twelve  feet  wide,  running  from  Baronne  street 
through  to  Dryades,  which  alley  is  an  alley  common  to  all  the  lots 
on  the  said  square  bordering  upon  the  same,  with  the  right  of  the 
owners  of  said  lots  to  use  the  same,  and  that  for  more  than  thirty 
years  the  alley  has  had  a  gutter  or  drain  on  each  side  thereof,  one 
of  the  gutters  or  drains  being  on  and  along  the  north  side  of  the 
same,  and  the  other  on  and  along  the  south  side  thereof  from  Baronne 
to  Dryades  street,  there  being  space  between  the  gutters  for  the 
business  carried  on  in  the  alley ;  that  all  or  nearly  all  of  the  property 
on  the  south  side  of  the  alley  belonged  to  Louis  Grunewald,  and  that 
most,  if  not  all,  of  the  improvements  on  the  south  side  of  the  same 
form  a  part  of  the  Grunewald  Hotel  and  the  buildings  connected 
therewith ;  that  the  liquid  refuse  and  drainage  from  the  hotel  should 
under  no  conditions  or  circumstances  be  allowed  to  flow  into  or 
through  the  gutter  on  the  north  side  of  the  alley  running  along 
petitioners'  property. 

They  allege  that  one  John  J.  Frawley  is  now  actively,  wrongfully 
and  unlawfully  interfering  with  and  changing  and  altering  the  said 
alley,  and  the  arrangement  and  conformation  of  the  same,  and 
of  its  drains  and  gutters ;  that  he  is  dosing  and  destroying  the  drain 
on  the  side  nearest  to  the  Grunewald  Hotel,  and  is  arranging  to  place 
pipes  and  other  conducts,  whereby  all  the  drainage  and  liquid  refuse 
from  the  said  hotel,  and  from  the  south  side  of  the  alley,  will  be 
thrown  and  carried  into  the  gutter  on  the  north  side,  being  the  gutter 
running  alongside  of  the  properties  of  petitioners. 

They  aver  that  Frawley  claims  to  be  acting  and  working  under  a 
contract  made  by  him  with  the  city  of  New  Orleans,  but  they  aver 
that  no  legal  contract  has  been  or  can  be  made  whereby  Frawley  can 
lawfully  make  such  alterations  and  changes  as  have  been  commenced 
and  are  now  being  carried  on  by  him;  that  the  alley  is  a  common 
alley  for  private  use  only;  that  it  is  not  a  public  street  or  sidewalk, 
and  that  the  pretended  contract  which  Frawley  claims  to  have  made 
with  the  city  of  New  Orleans  is  null  and  void. 

Petitioners  pra^  for  damages  and  that  a  writ  of  injunction  issue, 
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enjoining  the  city  of  New  Orleans  and  Frawley,  and  each  of  them 
•from  taking  any  farther  steps  nnder  the  alleged  contract  claimed  to 
have  been  made  between  them  with  reference  to  grading  and  pay- 
ing said  common  alley,  and  enjoining  them  and  each  of  them  Yrom 
making  any  farther  changes  and  alterations  in  said  alley,  and  for  the 
drainage  thereof  in  parsaance  of  said  contract,  and  from  allowing  the 
changes  already  made  to  continue  and  remain,  jand  from  ikllowing 
any  of  the  waters  or  drainage  from  said  Gi^unewald  Hotel,  and  from 
the  south  side  of  said  alley,  to  flow  or  pass  into  the  gutter  on  the 
north  side  of  said  alley,  and  from  closing  the  drain  or  gutter  on  the 
south  side  of  said  common  alley. 

An  injunction  issued. 

A  motion  was  made  by  the  city  of  New  Orleans  to  bond  the  injunc- 
tion, suggesting  that  plaintiffs  had  not  alleged  irreparable  injury  as 
resulting  from  the  acts  set  forth  in  tbe  petition,  and  that  no  irrepar- 
able injury  could  result  by  defendant's  action,  and  it  joined  the  de- 
fendant Frawley  in  excepting  to  the  demand  excepted  to  on  the 
ground  that  there  was  a  misjoinder  of  parties.  The  court  overruled 
the  exception  of  misjoinder  aiid  referred  the  motion  to  bond  to  be 
disposed  of  on  trial  of  the  merits. 

Before  the  case  went  to  trial,  Miss  Mary  Louisa  Egan  intervened 
in  the  case,  joining  the  plaintiffs  in  their  demands.  Her  interven- 
tion was  grounded  upon  the  claim  that  she  was  the  owner  of  lot  No. 
2,  in  the  same  square  of  ground  as  the  lots  of  the  other  plaintiffs. 
She  substantially  adopted  plaintiffs'  allegations  and  prayer  for  judg- 
ment. 

The  city  of  New  Orleans,  defendant,  in  answer,  denied  that 
the  alley  was  a  common  alley -way  for  the  sole  use  and  enjoy- 
ment of  the  petitioners  fronting  on  the  same,  but  averred  that 
the  same  was  a  public  street,  recognized  as  such,  over  which 
the  city  of  New  Orleans,  by  the  powers  conferred  upon  it  by  Act 
No.  22  of  1882,  had  full  power  and  control,  and  that  plaintiffs  them  - 
selves  recognized  the  power  of  said  city  over  said  alley -way  by  a 
petition  duly  signed  by  A.  &  0.  Denis,  agents,  for  and  on  behalf  of 
plaintiffs  in  this  cause,  as  would  fully  appear  by  petition  annexed 
to  and  made  part  of  the  city's  answer.  That  for  over  forty  years 
the  right  of  the  city  had  been  recognized  and  exercised  over  said 
alley;  that  plaintiffs  had  no  title  to  the  alley -way,  but  only  to  tbe 
use  thereof,  the  alley  forming  the  boundaries  to  the  respective  prop- 
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erties.  The  city  denied  the  right  of  plaintiffs  to  interfere  with  it  in 
the  administration  of  its  police  powers  over  the  streets. 

Frawley,  denying  all  liability,  relied  upon  the  contract  entered 
into  between  himself  and  the  city. 

The  District  Coart  rendered  jadgment  perpetuating  the  injunction, 
reserving  to  Frawley  whatever  right  of  action  he  might  have  against 
the  plaintiffs  and  intervenor  for  damages  caused  by  their  interfer- 
ence with  the  contract  in  controversy. 

The  city  of  New  Orleans  appealed. 

Plaintiffs  answered  the  appeal,  praying  that  the  judgment,  in  so  far 
as  it  reserved  to  the  defendant  Frawley  any  right  of  action  for  dam- 
ages, be  amended  so  that  said  reservation  be  stricken  out  and 
eliminated;  that  the  judgment  be  also  amended  so  as  to  declare  and 
decree  null  and  void  and  of  no  efltect  the  alleged  contract  between 
the  city  of  New  Orleans  and  Frawley  and  so  as  to  award  damages 
to  plainti£fs  as  prayed  for  in  their  petition. 

STATBMBNT  OP    FACTS. 

The  General  Assembly  in  1850,  by  the  first  section  of  Act  No.  170 
of  that  year,  authorized  and  directed  the  Gov-ernor  of  Louisiana  to 
transfer  and  deliver  to  the  New  Orleans  Mechanics'  Society  the  pos- 
session and  occupancy  forever  of  a  certain  portion  of  ground  in  the 
square  bounded  by  Oanal,  Baronne,  Common  and  Phillipa  (now 
Dryades) ,  in  the  city  of  New  Orleans,  the  said  portion  of  ground 
having  seventy  feet  on  Phillipa  street,  to  be  measured  from  the  line 
of  the  ground  occupied  by  the  University  of  Louisiana  in  the  direc- 
tion of  Oanal  street,  by  a  hundred  and  tifty  feet  in  depth  between 
parallel  lines.  By  the  second  section  of  the  act  it  authorized  the 
(Governor  to  cause  to  be  laid  out  in  proper  form  the  remainder  of 
the  square  in  lots  and  then  sold  to  the  highest  bidder,  provided  the 
remainder  of  the  square  pay  the  debt  and  interest  due  on  said  prop- 
erty ;  said  property  to  be  sold,  payable  at  such  period  as  would  meet 
the  bonds  of  the  State  issued  for  the  purchase  of  said  property. 

Acting  under  the  authority  so  granted,  the  pr  iperty  mentioned  in 
the  second  section  wa^  divided,  under  direction  of  the  Governor, 
into  twenty -six  lots,  laid  o.ut  in  proper  form,  according  to  a  certain 
plan,  and  were  sold  at  public  auction. 

The  record  contains  an  admission  of  parties  to  the  following 
effect: 
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''It  is  admitted  that  when  the  State  of  Louisiana  sold  a  portion  of 
the  square  aforesaid,  it  divided  the  part  so  sold,  making  lots  which 
fronted  on  Oanal  street,  making  an  alley  running  along  the  rear  of 
those  lots  so  fronting  on  Oanal  street,  making  other  lots  which 
fronted  on  the  said  alley,  and  still  other  lots  which  fronted  on 
Baronne  and  PhiUipa  streets,  as  shown  upon  the  sketch  ''A,"  and  the 
measurements  of  those  lots  are  all  as  shown  in  the  red  ink  upon  the 
said  sketch  ''  A."  The  lots  upon  Oanal  street  all  being  in  depth  120 
to  121  feet  3  inches  and  the  alley  being  12  feet  wide." 

On  the  sketch  referred  to,  twelve  of  the  lots,  designated  by 
the  numbers  one  to  twelve,  both  inclusive,  front  on  Oanal  street, 
lot  No.  1  being  at  the  comer  of  Canal  and  Phillipa,  lot  No.  12  beinji: 
at  the  comer  of  Canal  and  JBaronne  streets,  and  the  other  lots,  from 
one  to  twelve,  adjoining  each  other  and  being  numbered  consecu- 
tively from  Phillipa  to  Baronne  street.  Lot  No.  13  was  the  upper 
comer  lot  at  the  intersection  of  the  alley  and  Phillipa  street.  Lot 
No.  19  was  the  upper  comer  lot,  at  the  intersection  of  the  alley  and 
Baronne  street. 

Five  of  the  lots,  designated  by  the  numbers  14,  15,  16,  17  and  18, 
front  on  the  alley  alluded  to;  five  of  the  lots,  designated  by  the 
numbers  19,  20,  21,  22  and  23,  front  on  Baronne  street  (No.  19  being 
at  the  intersection  of  the  alley  and  Baronne  street),  and  four,  desig- 
nated by  the  numbers  13,  2i,  25  and  26,  front  on  Phillipa  street  (No. 
13  being  at  the  intersection  of  the  alley  and  Phillipa  street) . 

The  plaintiffs,  Alice  Grailhe,  wife  of  Albin  DeGrilleau,  Robert  A. 
Grailhe  and  Oharles  T.  Grailhe,  are-  owners  of  lots  Nos.  9  and  10  on 
that  sketch.  Mrs.  Adele  Beer,  one  of  the  plaintififs,  is  the  owner  of 
lots  Nos.  11  and  12,  and  Miss  Louise  Egan,  the  intervenor,  the  owner 
of  lot  No.  2.  Levy  is  the  owner  of  lot  No.  1.  They  derive  title 
from  the  State  of  Louisiana  under  and  through  the  purchases  made 
of  the  property  at  the  auction  made  in  1850  under  Act  270  afore  - 
mentioned. 

It  is  admitted  that  in  the  acts  of  sale  of  the  lots  on  Oanal  street 
*  *  *  to  the  original  purchasers,  the  measurements  in  the  rear  of 
the  lots  are  given  as  ''so  many  feet  and  inches  in  the  rear  on  alley 
twelve  feet  wide,  extending  from  Baronne  to  Phillipa  street,  together 
with  the  use  in  common  with  the  other  lots  on  the  said  alley,  and 
all  rights  and  privileges  thereunto  belonging.''  That  in  the  deed  of 
lot  No.  13  the  lot  is  declared  to  "measure  39   feet  6  inches  and  2 
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lines  depth  and  front  on  an  alley  twelve  feet  wide,  extending  from 
Baronne  to  Phillipa  street,"  the  act  declaring  that  ^'said  lot  is  in 
common  with  others  entitled  to  the  aforesaid  alley  and  to  all 
rights  and  privileges  thereunto  belonging;  also,  that  jn  the  deed 
to  lot  No.  19  the  lot  is  said  ^*to  measure  135  feet  in  depth  and 
front  on  an  alley  twelve  feet  wide,"  the  act  declaring  that  '*the  said 
lot,  in  common  with  the  others,  is  entitled  to  the  use  of  the  alley, 
twelve  feet  wide,  extending  from  Baronne  to  Phillipa  street,  and 
the  rights  and  privileges  thereunto  belonging;  also,  that  in  none  of 
the  acts  covering  lots  Nos.  20  to  26,  inclusive,  was  there  auy  refer- 
ence whatever  to  the  alley  in  question."  Lots  Nos.  15, 16, 17, 18  and 
19  now  form  part  of  theGrunewald  Hotel  property.  Sabsequent  to  the 
sale  of  the  lots  upon  the  alley  by  the  State  the  parties  owning  property 
abutting  upon  the  same  paved  it  at  their  own  expense — first  with 
cobble  stone,  and  afterward  with  square  blocks,  placing  two  gut- 
ters about  a  foot  in  width  on  each  side  of  the  alley,  extending  the 
fall  length,  from  Baronne  to  Phillipa  street.  Doors  were  made  in  the 
rear  walls  so  as  to  commanicate  with  the  alley  and  holes  made  also 
in  the  walls  for  drainage  purp  >ses.  The  properties  fronting  on 
Canal  street  were  mostly  used  as  stores,  and  the  merchandise  for  the 
same  was  almost  entirely  received  into  the  stores  from  the  rear 
through  the  alley.  Matcers  remained  io  that  situation  until  recently, 
when  a  large  house,  known  as  the  Grunewald  Hotel,  was  erected  upon 
the  lots  mentioned.  This  bailding  is  so  built  and  so  used  as  to 
greatly  increase  the  drainage  into  the  alley  coming  from  the  south- 
ern or  up -town  side  of  the  same. 

Some  time  in  the  spring  of  1894,  Charles  E.  Levy,  the  owner  of 
lot  No.  1  (the  lot  at  the  comer  of  Canal  and  Phillipa  streets,  and 
running  back  to  the  alley) ,  presented  to  the  Common  Council,  a  pe- 
tition sigaed  solely  by  himself,  but  evidently  intended  origi- 
nally to  have  been  signed  by  others,  in  which  the  following  language 
was  used : 

"  We,  the  undersigned  property  owners,  owning  property  fronting 
the  alley,  extending  from  Baronne  to  Dryades  street  (Phillipa)  in  the 
square  bounded  by  Canal,  Dryades,  Tulane  Avenue  (Common  street) 
and  Baronne  street,  do  hereby  petition  your  honorable  body  to  have 
laid  on  said  alley,  a  vitrified  brick  pavement  on  a  base  or  concrete 
six  inches  thick,  all  in  accordance  with  Sec.  37  of  the  City  Charter, 
and  according  to  plans  and  specifications  to  be  prepared  by  the  City 
Engineer." 
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The  following  letter,  evidently  of  a  date  later  than  the  fore^ing 
petition,  was  forwarded  to  the  Common  Conncil  by  Messrs.  Gnine- 
wald,  A.  &  C.  Denis,  agents,  and  Chas.  E.  Levy : 

"Gentlemen — In  relation  to  the  paving  with  vitrified  brick  the 
alley,  extending  from  Baronne  to  Dryades  street,  in  the  sqaare 
bounded  by  Canal,  Dryades,  Baronne  and  Tulane  avenue,  we,  the  nn- 
dersigned  property  owners,  request  of  your  honorable  body  that  yon 
pass  the  necessary  resolutions  instructing  the  City  Engineer  in  pre- 
paring specifications  for  this  work  to  specify  that  the  brick  used 
shall  be  of  the  quality  known  as  the  Harris  paver. 
"  Respectfully, 

(Original  signed) — 

No. 
Names.  Address.  feet. 

I^uis  Gruuewald 14  to  20  BaroDne  street 200 

Pp.  DeGrilleau  and  Grailbe 

A.  A  C.  Denis,  Agents  1^:4  and  166  Canal  street 48 

Charles  E.  Levy  182  Canal  street 38 

On  the  19th  March.  1894,  the  Common  Council  adopted  Ordinance 
No.  8852  to  the  following  effect: 

"fieaolved.  That  the  Comptroller  be  and  he  is  hereby  directed  to  ad- 
vertise in  the  official  journal  for  a  period  of  eight  weeks  petition  of 
property  holders  for  the  paving  of  Lafayette  street  from  St.  Charles 
to  Rampart  streets  with  vitrified  brick,  and  petition  of  property 
holders  to  have  vitrified  brick  pavement  laid  on  alley  from  Baronne 
to  Dryades  street. 

On  the  Idth  July  the  Comptroller  advertised  this  petition,  accom- 
panying the  petition,  as  we  understand,  with  the  statement  that  if 
at  the  expiration  of  the  publication  a  majority  of  the  owners  of  real 
property  fronting  on  said  alley  shall  be  memorialized  by  memorial- 
ists, addressed  to  the  City  Council,  the  work  as  prayed  for  would  be 
ordered  and  proposals  invited  for  the  contract  as  provided. 

On  the  26th  of  October,  1894,  the  Common  Council,  by  Ordinance 
9872,  directed  the  Comptroller  to  advertise  for  ten  days  for  sealed 
proposals  for  the  laying  of  the  vitrified  brick  pavement  in  the  alley 
extending  from  Baronne  to  Dryades  streets,  in  the  square  above 
mentioned. 

In  the  record  prepared  as  of  date  October  26,  1S94,  by  the  City 
Engineer,  are  what  are  headed  as  <*  Specifications  for  the  paving  of 
the  alley  extending  from  Baronne  street  to  Dryades  street,  in  the 
square  bounded  by  Canal  street  and  Tulane  avenue,  with  vitrified 
brick.'' 
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Among  ocher  matters,  are  the  following  specifications:  '<  A  gatter 
twelve  inches  wide  will  extend  the  whole  length  of  the  alley  on  the 
lower  side  and  to  be  connected  with  the  gutter  on  Baronne  an  t 
Dryades  streets,  in  such  manner  as  may  be  directed.  This  connec- 
tion may  be  made  with  a  proper  size  pipe  by  a  brick  calvert  covered 
with  iron.  This  cnlvert  will  be  formed  by  setting  a  counter  curb  on 
the  upper  side  of  the  gutter,  which  counter  curb  will  be  of  North 
river  blue  stone  not  lees  than  three  and  one- half  inches  thick  and  of 
sufficient  depth  to  extend  six  inches  below  the  top  of  gutter  bottom. 
Thin  curbing  to  be  set  to  lines  and  levels  to  be  given  by  the  City 
Engineer. 

"The  down- town  side  of  the  gutter  will  be  formed  by  pargeting 
the  sides  of  the  foundations  of  the  buildings  to  the  height  of  the 
counter  curb.  The  bottom  of  the  gutter  will  be  formed  by  first 
thoroughly  solidifying  the  earth  on  the  bottom  and  placing  thereon 
five  inches  of  concrete,  on  top  of  which  will  be  placed  a  top  finish 
one -half  inch  thick,  thoroughly  smoothed  and  polished,  and  the 
whole  work  to  be  done  to  lines  and  levels  to  be  given  by  the  City 
Engineer,  and  in  such  manner  as  to  best  discharge  the  water  into 
the  gutter.  In  the  construction  of  this  gutter,  the  necessary  open- 
ings will  be  made  to  drain  the  properties  of  the  lower  side,  and 
pipes  will  extend  across  under  the  brick  pavement  to  connect  the 
drain  with  the  properties  on  the  upper  side  of  the  alley.  All  these 
openings  and  pipes  discharging  into  this  main  gutter  to  be  properly 
laid,  and  where  they  connect  with  the  gutter  to  be  made  smooth  snd 
even." 

The  defendant  Frawley  bid  upon  the  work  under  these  specifica*- 
tions.  His  bid  was  accepted,  and  a  contract  made  with  him.  The 
work  had,  under  the  supervision  of  the  City  Engineer,  gone  well  on 
toward  completion,  when  it  was  stopped  by  the  Injunction  sued  out 
in  this  case. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  The  first  question  which  presents  itself  is  as  to 
the  character  of  the  alley.  The  city  contends  it  is  a  public  alley, 
the  plaintiffs  that  it  is  merely  a  private  way. 

At  the  time  of  the  sales,  in  1850,  the  square  in  which  the  lots 
sold  were  situated  was  surrounded  on  its  four  sides  by  public  streets, 
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with  gutters  running  along  the  same,  as  part  of  the  general  drainage 
of  the  city. 

The  object  of  the'State,  as  declared  in  the  Act  No.  270,  was  not  to 
dedicate  any  portion  of  the  property  to  the  public,  but  to  sell  the 
same.  No  authority  was  conferred  upon  the  Governor  other  than  to 
sell,  and  the  General  Assembly  attempted  to  lay  no  restriction  upon 
the  executive  as  to  the  size  of  the  lots  to  be  sold,  or  their  form.  The 
Governor,  had  he  thought  proper,  could,  by  making  a  subdivision 
other  than  he  did,  widening  some  of  the  lots,  lengthenin  :  others, 
and  striking  out  entirely  some  of  the  lots  as  they  exist,  have  done 
away  with  the  alley  without  possible  complaint  from  any  quarter. 

There  was  nothing  in  the  situation  of  the  properties  calling  for  any 
action  on  behalf  of  the  public ;  the  general  drainage  and  rights  of 
way  had  already  been  provided  for,  as  we  have  said.  The  public 
was  not  a  party  to  the  acts  of  sale,  either  expressly  or  by  implica- 
tion. There  was  nothing  in  the  acts  of  sale  evidencing  any  intention 
to  create  a  stipulation  in  favor  of  the  public.  We  are  not  obliged  to 
look  for  the  particular  reason  which  induced  the  Governor  to  lay  out 
the  lots  in  the  manner  he  did,  to  leave  open  this  alley,  and  to  make 
it  common  to  the  owners  of  all  the  lots  abutting  upon  it,  for  Art. 
2013,  C.  C,  says:  that  *'the  real  obligation,  created  by  condition, 
annexed  to  the  alienation  of  real  property,  is  susceptible  of  all  the 
modifications  that  the  will  of  the  parties  can  suggest,  except  such  as 
are  forbidden  by  law;^'  but  there  are  several  reasons  which  would 
at  once  suggest  themselves  as  being  those  which  gave  rise  to  the 
sales  as  made — reasons  entirely  disconnected  from  public  considera- 
tions and  confined  to  the  private  interests  of  the  parties. 

We  are  not  authorized  to  broaden  the  scope  of  contracts  beyond 
their  terms,  and  make  them  carry  with  them  effects  not  contem- 
plated by  the  parties  thereto.  There  is  no  reason  why  the  clauses 
of  the  various  acts  of  sale  made  by  the  Governor  in  1860  should  not 
be  restricted  to  the  persons  immediately  concerned  ia  the  purchases 
then  made. 

We  are  of  opinion,  from  the  language  used  in  the  deeds  and  their 
evident  purpose,  that  only  private  rights  inter  partes  were  intended 
to  be  created  and  recognized.  The  vendor  did  not,  in  terras,  convey 
the  property  of  the  alley  to  his  different  vendees,  but  for  all  practi- 
cal purposes  they  had  qualified  property  rights  in  it  (Heirs  of 
Delogny  vs.  Mercer,  48  An.  2 12) ,  but  rights  in  which  no  one  other 
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than  themselves  were  concerned.  We  know  of  no  reasons  why. 
immediately  after  the  sales  here  made,  these  parties  could  not  have 
aU  met  together,  and  by  unanimous  consent  and  arrangements 
entirely  done  away  with  the  alley,  nor  any  reason  why,  by  common 
consent,  they  could  not  have  closed  the  entrance  to  and  exit  from 
the  alley  by  gates.  If  they  did  not  do  the  latter,  it  was,  doubtless, 
because  of  the  inconveniences  attendant  upon  opening  and  shutting 
them. 

In  Stevens  vs.  Nichols  (Mass.)  29  N.  E.  1151,  the  court  said: 
*^  The  defendants  merely  opened  a  private  way  into  a  public  street, 
and  we  fail  to  see  that  they  thereby  invited  the  public  to  use  it  even 
though  it  were  paved.  They  had  a  right  to  pave  it  for  their  own 
use,  o "  for  the  use  of  their  customers  (citing  a  number  of  authori- 
ties) .  They  were  not  obliged  to  put  up  a  sign,  notifying  travelers, 
or  the  public,  that  the  passage-way  was  not  a  public  street." 

In  Lake  Shore  &  M.  S.  Ry.  Co.  vs.  Oity  of  Cleveland  (Com.  PL), 
1  Ohio,  N.  P.  1,  it  was  said:  <<  Where,  in  partition  proceedings,  a 
right  of  way  to  owners  of  the  land  allotted  along  the  streets  is 
marked  on  the  maps  attached,  the  right  of  way  is  limited  to  the 
owners,  and  did  not  constitute  a  dedication  to  the  public,  though 
the  public  have  used,  and  city  ordinances  have  been  passed  in  ref- 
erence to  them,  and  the  streets  have  been  described  in  conveyances 
of  the  land  recorded  for  years." 

In  Child  vs.  Chappell,  9  N.  T.  246,  Morse,  J.,  said:  <<  Where  an 
owner  of  land  lays  it  out  in  lots  and  streets  upon  a  map,  by  which 
he  sells  and  conveys  lots  so  laid  out,  as  between  him  and  the  pur- 
chasers of  such  lots  the  spaces  so  laid  down  upon  the  map  are  dedi- 
cated to  public  use ;  this,  we  understand  to  be  the  law,  and  in  con  • 
formity  to  principles  of  natural  justice.  The  mere  act  of  selling  by 
such  a  map  binds  the  grantor  to  permit  the  land  so  laid  down  as 
streets,  to  be  used  as  such.  As  between  the  parties,  their  heirs  and 
assigns,  it  fixes  the  servitude  of  a  public  way  upon  the  land  thus  laid 
down  as  streets.  It  is,  perhaps,  unnecessary  to  consider  now 
whether  such  a  grant  between  the  grantor  and  the  public  would  be  a 
dedication.  «  •  •  The  transaction,  however,  in  the  first  instance, 
is  strictly  a  private  one,  as  it  relates  to  the  land.  The  right  to  use 
and  have  used  by  the  public,  the  streets  laid  down  upon  the  map,  has 
become  an  appurtenance  to  the  parcel  of  land  granted,  and  the  same 
right  belongs  to  each  of  the  parcels  granted,  upon  the  same  terms. 
18 
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As  between  the  original  owner  of  the  land  and  the  several  grantees 
of  parcels  thereof,  these  rights  are  fixed,  but  until  the  public  has,  in 
some  way,  become  a  party  to  the  transaction,  the  whole  arrange- 
ment is  subject  to  be  rescinded  by  the  oint  act  of  the  original  owner, 
and  of' all  those  who  own  and  have  the  right  to  represent  the  land 
sold.  The  principle  established  is  that  an  owner  may  make  any  law- 
ful disposition  of  it  which  he  deems  most  beneficial.  He  may  found 
a  city  or  village,  or  an  agricultural  or  manufacturing  community  at 
his  own  free  will,  so  fUr  as  the  appropriation  of  his  land  may  go  to 
effect  such  purposes.  He  may  adopt  just  such  measures  concerning 
his  land  as  may,  to  his  judgment^  seem  expedient.  It  would  no* 
where  be  doubted  that  a  man  owning  a  hundred  acres  of  land 
through  which  there  ran  no  highway  would  be  at  liberty  to  enclose 
it  with  a  wall  and  to  erect  a  fenced  town.  He  might  lay  out  streets 
throughout  the  entire  parcel,  and  collect  a  phalanx  of  socialists  hav- 
ing all  the  streets  common  and  as  among  themselves  public,  and  as 
to  the  world,  besides,  exclusive  and  private.  In  other  words  there 
might  be  impressed  upon  this  mass  of  private  property,  private 
contract,  rights  in  the  strictest  sense  of  the  word  analogous  to  the 
ordinary  public  rights  of  highway,  and  yet  those  rights  confined  to 
the  owners  and  representatives  of  the  land,  forming  the  subject  of 
the  compact  and  liable  to  be  ended  by  the  mutual  consent  of  all  who 
had  an  interest  in  the  subject." 

In  Dill  vs.  Board,  20  Atlantic  Rep.  743,  the  court,  referring  to  a 
sale  of  lots  by  a  plan  or  map  on  which  a  street  is  marked,  said : 
'*  By  such  purchases  the  grantees  are  regarded  as  purchasers  by 
implied  covenant  of  the  right  to  the  use  of  the  street  as  a  means  of 
passage  to  and  from  the  premises  appurtenant  to  the  premises 
granted,  and  this  private  right  of  way  in  the  grantees  is  wholly  dis- 
tinct and  independent  of  the  right  of  passage  to  be  acquired  by  the 
public.  The  right  to  have  the  alley  thus  described  forever  preserved 
is  a  private  right  annexed  as  an  appurtenance  to  the  ownership  of 
the  land  conveyed,  entirely  distinct  from  and  in  addition  to  the 
right  of  the  owner  as  a  citizen  at  large  to  use  the  street  after  it 
should  become  a  public  street  by  acceptance  of  the  public  authori- 
ties *  *  •  The  right  was  granted  in  connection  with  the  con- 
veyance of  the  lot,  and  for  the  convenience  of  the  owner  thereof, 
and  the  grant  was  to  him,  his  heirs  and  assigns  forever." 

We  chink  that  in  the  present  case  there  was  no  intention  to  dedi- 
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cate  the  alley  to  the  public.  The  evidence  showed  that  no  one  enters 
it  unless  he  is  obliged  to,  and  that  its  use  is  confined  to  those  who 
have  business  with  the  owners.  ''A  plain  and  positive  intention  to 
dedicate  is  an  essential  element  of  a  dedication,  and  that  intention 
must  be  shown  by  language  or  acts  so  clear  as  to  exclude  any  other 
reasonable  hypothesis,  or,  at  least,  to  clearly  convince  the  judicial 
mind  "  (C.  C.  753;  City  of  Shreveport  vs.  Drouin,  41  An.  867;  Rail- 
road Oo.  vs.  Garrollton,  3  An.  286;  Torres  vs.  Falgoust,  37  An.  497)* 
The  city  has  never  attempted  to  light  the  alley,  has  never  placed  a 
policeman  upon  It,  or  done  any  public  municipal  act  whatever  in 
reference  to  it,  with  the  exception  of  the  work  now  enjoined  from 
being  done.  We  do  not  think  that  the  city  occupied  such  a  position 
relative  to  the  alley,  that  had  a  personal  injury  to  any  one  taken 
place  therein  in  consequence  of  its  bad  condition  and  want  of  repairs, 
the  corporation  could  have  been  made  responsible  for  the  re- 
flulting  damages.  The  party  injured,  if  entitled  to  damages,  would 
have  had  to  look  to  the  parties  charged  with  the  duty  of  keeping  it 
in  repair.  Stevens  vs.  Nichols,  29  N.  E.  1150  (Mass). 
•  The  alley  in  question  does  not  border  upon  a  public  street  (State 
vs.  Lochte,  45  An.  1409;  Holmes  vs.  Drew,  151  Mass.  578),  but  is  in 
its  entirety  private. 

The  only  claim  urged  by  the  city  in  support  of  its  claim  that  the 
alley  involved  in  this  case  is  a  public  alley,  not  a  private  way,  is 
that  upon  several  occasions  sanitary  inspectors  (officials  under  the 
Board  of  Health)  have  gone  into  the  alley  and  cleaned  it  out  with 
the  assistance  of  the  prisoners  in  the  city  jail.  The  officials  in  ques- 
tion acted  upon  their  own  responsibility,  with  orders  from  no  official 
quarter,  and  though  there  might  be  no  objection  to  be  taken  that  in 
the  interest  of  public  health  they  should  have  done  so  on  special 
occasions,  instead  of  forcing  (as  they  could  have  forced)  the  parties 
in  interest  to  have  done  so,  such  an  act  when  done  would  not  carry 
with  it  the  far-reaching  consequences  claimed. 

The  city  was  not  bound  itself,  as  a  part  of  its  official  duty,  either 
to  clean  this  alley  or  repair  it.  It  or  the  Board  of  Health  could  have 
forced  the  parties  in  interest  to  have  kept  it  in  a  cleanly  condition, 
for  the  powers  of  the  proper  sanitary  officials  extend  for  some  pur- 
poses to  and  within  the  private  enclosed  premises  of  owners,  and  also 
to  that  portion  of  the  property  which  the  owner  thinks  proper  to 
leave  outside  of  his  enclosure.     The  Council  could    by   ordinance 
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force  each  owner  to  keep  the  portion  of  the  alley  directly  in  the  rear 
or  in  front  of  his  premises  clean  and  to  remove  therefrom  dirt  or 
filth  upon  it.     See  Commonwealth  vs.  Cutter,  29  N.  E.  114  (Mass.) 

The  alley  being  held  to  be  a  private  alley,  in  its  entirety,  and  not 
bordering  on  any  public  street  (Holmes  vh.  Drew,  above  cited) ,  the 
next  question  is  whether  the  council  had  the  right  through  a  contract 
made  by  itself  to  force  the  owners  of  the  property  abutting  on  it,  at 
their  own  expense,  to  pave  it,  either  acting  on  its  own  motion,  or  upon 
the  application  of  one  or  more  of  those  owners.  The  right  to  do  so 
is  based  upon  Sec.  37  of  Act  No.  20  of  1882,  which  declares  that  the 
<*  council  may,  in  its  discretion,  provide  for  the  paving  or  ban- 
quetting  of  any  street  or  portion  thereof  at  the  expense  of  the  whole 
city,  and  may  thereupon  force  and  impose  and  collect  of  the  front 
proprietors  of  lots  fronting  on  such  streets  a  specific  local  assess- 
ment in  proportion  to  the  frontage,  not  exceeding  the  increase  in 
the  value  of  the  property,  occasioned  by  the  local  improvement,  and 
such  local  assessment  shall  have  a  first  privilege  superior  to  vendor's 
privilege  and  all  other  privileges  and  mortgages." 

We  do  not  think  this  alley  falls  under  the  operation  of  the  statute 
as  being  a  '^street  or, a  portion  thereof."  Face  vs.  The  City  of 
Ionia  (Mich.),  61  N.  W.  186.  It  is  not  a  public  place,  but  in  its  en- 
tirety  a  mere  private  way,  appurtenant  to  the  lots  abutting  on  the 
alley.  Buisson  vs.  McNeil,  9  An.  445 ;  Rozier  vs.  Maginnis,  12  An. 
109;  Gottschalk  vs.  DeSantos,  12  An.  473;  Cahill  vs.  Connelly,  14 
An.  280;  Thompson  vs.  Meyers,  34  An.  618. 

The  city  claims  that  the  plaintifis,  DeGrilleau,  however,  are  es- 
topped and  concluded  by  the  action  of  their  agents,  Messrs.  A.  &  C. 
Denis,  in  signing  the  application  for  the  paving  of  the  alley  with  vitrified 
brick,  but  it  is  obvious  that  even  were  those  parties  concluded  their 
action  would  bind  neither  the  plaintiff,  Mrs.  Adele  Beer,  or  the  inter- 
venor.  Miss  Egan.  Mrs.  DeGrilleau  and  the  Messrs.  Grailhe  could,  by 
nothiog  they  did,  estop  those  abutting  owners,  and  their  opposition, 
when  made,  would,  by  reason  of  the  fact  that  it  would  have  ae  its 
effect  to  undo  in  its  entirety,  as  being  an  indivisible  act,  all  that  had 
been  done  in  the  premises,  indirectly  of  necessity  enure  to  the  benfit 
of  all  the  owners. 

The  opposition  made  by  the  plaintiff  and  the  intervener,  we  may 
say,  was  not  leveled  so  much  against  the  paving  of  the  alley 
as  against  the  acts  done  by  the  city  ofQcials  in  connection  with  the 
paving. 
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Plaintiffs  maiDtain  that  even  were  the  city  authorized  to  act  as  the 
forced  legal  agent  of  all  the  owners  of  property  abutting  upon  the 
alley  in  bring. ng  about  a  paving  thereof,  they  were  without  author- 
ity in  doing  so,  to  disturb  and  break  up  of  its  own  motion  the  private 
rights  of  the  abutting  owners,  inter  se  as  to  drainage  and  other 
servitudes;  that  these  rights  are  vested  rights,  and  the  Common 
Council,  under  the  guise  of  police  administration,  is  powerless  to 
impair  them.  They  show  that  these  private  rights  have,  as  between 
the  parties,  been  fixed  and  settled  for  years ;  that  none  of  the  parties 
have  asked  for  any  change  in  respect  to  them ;  that  the  city  does  not 
predicate  its  action  upon  any  right  of  grading  the  property  or  of  forc- 
ing the  owners  to  do  so,  but  that  the  City  Engineer,  under  an  applica- 
tion to  have  an  alley  paved,  has  undertaken  to  alter  the  grade  of  the 
property,  and  in  altering  it  increase,  to  the  prejudice  of  the  proper- 
ties on  the  lower  side  of  the  alley,  in  favor  of  those  on  the  upper  side, 
the  servitudes  upon  the  same.  That  he  has  also  greatly  interfered 
with  the  alley,  considered  as  a  right  of  way,  making  the  alley  in  its 
changed  condition  inconvenient  and  liable  to  lead  to  accidents,  and 
impairing  the  value  of  their  properties. 

Without  entering  into  details  of  testimony,  we  think  the  complaints 
of  plaintiff  and  intervener  on  this  branch  of  the  case  well  founded. 

We  think  the  City  Engineer  io  proceeding  to  have  the  alley  paved 
was  disturbing  and  breaking  up,  without  authority  and  in  an  unjusti- 
fiable manner,  the  private  rights  of  the  owners,  whose  lots  fronted  on 
Canal  street  and  abutted  in  the  rear  upon  the  alley.  These  rights  are  in 
the  nature  of  property,  and  can  not  be  thus  taken  from  one  person 
and  transferred  over  to  another.  The  alley  is  not  a  public  alley,  and 
neither  the  general  drainage  of  the  city  nor  public  rights  are  involved 
in  this  litigation.  The  amendment  asked  for  by  appellants  can  not 
be  granted.  Frawley's  rights  would  be  affected,  and  he  is  not  an 
appellant.  The  legal  consequences  of  our  decree  will  be  sufficient 
protection  to  appellees  as  against  the  city. 

The  judgment  appealed  from  is  hereby  affirmed. 


No.  11,911. 
Thb  Statb  vs.  Samuel  Salter. 

8«ctionfl  784  and  7a5  of  the  Revised  Statatea  declares  that  whoever  shall  commit 
the  crime  of  wilful  murder  on  oonvictfon  thereof  shall  suffer  death.  There 
•hall  be  no  crime  known  under  the  name  of  murder  in  the  second  degree,  but 
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on  trial  for  murder  the  jury  may  find  the  person  guilty  of  manslaughter.  In- 
the  consideration  of  a  homicide  the  Grand  Jury  is  not  forced  to  enter  into  the 
particulars  of  the  killing  and  primarily  charge  manslaughter,  but  is  authorized 
to  charge  murder  under  Sec.  1088  of  the  Revised  Statutes,  leaving  the  result  of 
the  charge  to  be  determined  by  the  facts  elicited  by  the  testimony. 

The  request  of  accused  to  have  the  court  charge  the  jury  as  to  the  logical  char- 
acter of  the  Indictment  found  against  him  was  properly  overruled  as  a  matter 
not  to  be  submitted  to  it. 

If  a  party  with  intent  to  kill  or  murder  a  particular  person  illegally  and  feloniously 
shoots  at  him  (his  will  being  directed  exclusively  to  that  end),  but  he  fails  to 
accomplish  his  purpose  and  unintentionally  kills  another  person  he  has  no 
reason  to  complain  if  under  an  indictment  for  murder  he  Is  found  guilty 
of  manslaughter,  because  he  may  not  have  had  reason  to  expect  that  his  shot 
would  strike  a  third  person. 

The  Supreme  Court  can  not  be  asked  to  reverse  the  verdict  of  a  jury,  because  the 
court  below  failed  to  charge  the  jury  on  the  law  of  self-defence  when  it 
has  nothing  before  It  to  show  that  under  the  evidence  in  the  case  such  a  charge 
would  have  been  relevant  and  the  court  was  not  asked  to  charge  on  that 
subject. 

Counsel  who  fails  to  ask  the  court  to  charge  the  jury  on  the  subject  of  self-defence, 
because,  in  an  uuof&cial  conversation  with  the  judge  the  latter  had  statt^d  to 
him  that  the  plea  of  self-defence  admitted  the  killing,  can  not,  after  the  trial, 
seek  a  reversal  on  the  ground  that  he  had  been  forced  by  this  statement  to  waive 
his  right  of  going  before  the  jury  on  that  issue.  He  should  not  have  ac- 
quiesced in  the  matter,  but  have  insisted  upon  his  legal  right  to  a  special 
charge  and  availed  himself  by  exception  and  bill  of  any  error  made  by  the 
court  in  modifying  or  qualifying  his  requested  charge. 

The  Supreme  Court  Is  not  authorized,  in  criminal  cases,  to  pass  upon  the  Issues 
Involved  on  a  mere  statement  as  to  occurrences  which  took  place  on  the  trial 
when  the  statement  was  made  after  the  occurrences  took  place  an«l  without  ex- 
ceptions having  been  taken  and  bills  reserved,  even  though  the  District  Judge 
may  sign  the  same. 

APPEAL  from  the  Ninth  Judicial  District  Coart  for  the  Parish  of 
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M,  J.  Cunningham^  Attorney  General,  and  /.  B,  Lee,  District  At- 
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Scarborough  <&  Carver  for  Defendant,  Appellant. 


Argued  and  submitted  November  23,  1896. 

Opinion  handed  down  December  2,  1895. 

Rehearing  refused  (reasons  assigned)  February  10,  1896. 
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The  opinion  of  the  court  was  delivered  by 

NicholIjS,  O.  J.  The  defendant,  indicted  for  having  wilfally, 
felonioasly  and  of  his  malice  aforethought,  killed  and  murdered 
one  Mark  Anthony,  was  tried,  convicted  of  manslaughter  and  sen- 
tenced to  eight  years  in  the  penitentiary.     He  appealed. 

Defendant's  counsel  in  his  brief  says  *^  that  the  only  matter  pre- 
sented to  this  court  is  that  presented  in  bill  of  exception  No.  3." 

The  bill  commences  with  the  statement  that  ^'the  charge  of  the 
court  being  in  writing  it  was  annexed  to  the  bill  as  a  part  thereof, 
and  the  prisoner  reserved  his  bill  of  exception  to  the  said  charge." 
It  then  proceeds  to  say :  **The  accused  excepts  to  the  charge  for 
the  reason  that  the  same  did  not  contain  the  law  of  self-defence, 
which  prisoner's  counsel  was  forced  ix>  waive  under  the  statement  of 
the  court  that,  if  requested  to  charge  the  law  of  self-defence,  the 
court  would  be  compelled  to  charge  the  jury  <  that  the  plea  of  self- 
defence  admitted  the  killing  by  the  accused.'  "  The  prisoner's 
counsel  was  by  the  court  shown  the  decision  of  the  Supreme  Oourt, 
in  86  An.  148,  State  vs.  Watson,  as  being  the  authority  which  was 
binding  on  the  lower  courts  and  which  the  court  was  bound  to  fol- 
low. Prisoner's  counsel  urged  that  that  doctrine  could  not  apply 
an4  should  not  be  so  charged  in  an  accidental  killing,  where  there 
was  a  dispute  as  to  which  of  two  different  shots  claimed  to  have 
been  fired  by  two  different  persons  firing  at  each  other  (had  caused 
the  killing) . 

Prisoner's  counsel  had  prepared  special  charge  No.  15,  which  was 
shown  to  the  court,  which  counsel  had  designed  having  the  court 
give,  but  on  being  informed  by  the  court  that  if  the  law  of  self-de- 
fence was  asked,  the  court  would  be  bound  under  said  decision  to 
charge  'Hhat  the  plea  of  self-defence,  when  set  up  by  an  accused, 
admits  the  killing."  Prisoner's  counsel  being  compelled  to  either 
have  the  law  of  self-defence  given  by  the  court  as  laid  down  in  36 
An.  148,  and  special  charge  No.  15  refused,  or  have  it  omitted  from 
the  charge,  was  compelled  to  not  request  the  charge,  and  so  an- 
nounced to  the  court;  and  in  the  argument  of  the  case  before  the 
jury  did  not  claim  or  discuss  the  law  of  self-defence. 

The  court's  statement  relative  to  this  matter  was  as  follows: 
^'  The  court  took  no  action  except  to  ask  counsel  whether  he  would 
urge  the  plea  of  self-defence,  and  on  his  answering  '  yes,'  the  judge 
remarked  that  the  plea  of  self-defence  admits  the  killing,  and  handed 
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counsel  the  case  in  the  36  An.  148.  Counsel  read  it  and  made  no 
reply,  but  in  his  argument  complained  that  he  was  cut  off  from 
urging  the  plea  of  self-defence  because,  if  he  urged  it,  the  court 
would  charge  that  the  plea  of  self-defence  admits  the  killing,  and 
disclaimed  the  plea  of  self-defence  on  this  ground,  and  urged  only 
that  defendant  did  not  kill  deceased ;  that  the  evidence  did  not  show 
whether  he  or  Tom  Anthony  killed  him.  The  court  then  did  not 
give  the  law  of  self-defence,  as  the  charge  shows. 

^^  Counsel  submitted  fifteen  special  charges:  No.  9  was  canceled; 
No.  15  was  withdrawn;  Nos.  8  and  14  were  given;  and  the  others 
refused.  When  the  charge  was  finished,  the  court  remarked  to 
counsel  that  he  had  given  Nos.  8  and  14  and  refused  the  others,  and 
counsel  replied  he  would  prepare  the  bill  of  exceptions.  The  court 
understood  counsel  to  mean  his  bill  of  exceptions  to  the  refusal  of 
his  remaining  eleven  special  charges,  and  had  no  intimation  that  any 
bill  of  this  kind  was  reserved  until  it  was  presented  for  signature.  If 
counsel  had  wanted  the  law  of  self-defence  given,  without  the  state- 
ment that  the  plea  of  self-defence  admits  the  killing,  he  should  have 
asked  for  it,  and,  if  not  given,  have  excepted  to  its  refusal." 

We  find  at  the  end  of  this  statement  of  the  court  the  following : 

''To  all  of  which  the  prisoner  by  counsel  excepts  and  reserves 
this  bill  of  exceptions,  as  well  as  the  refusal  of  the  court  to  give  the 
special  charges  from  1  to  15,  8  and  14  excepted,  which  were  given 
by  the  court  as  shown  by  the  special  charges  and  made  part  of  the 
bill  of  exceptions  with   the  written  charge  which  was  given." 

To  this  the  court  adds : 

''The  special  charges  refused  were  not  good  law,  and  the  law  on 
the  subject  of  the  malice  necessary  to  constitute  murder  was  fuUy 
explained  in  the  charge." 

In  the  brief  filed  on  behalf  of  the  defendant  counsel  say : 

"The  consideration  of  this  bill  might  be  further  divided  into  two 
parts,  which  we  will  do,  and  discuss,  firsts  the  action  of  the  court  in 
not  giving  the  special  charge ;  second,  the  action  of  the  court  in  not  giv- 
ing a  correct  charge  in  the  written  charge,  all  of  which  are  annexed 
to  and  made  part  of  the  bill. 

'<  The  special  charges  are  directed  to  presenting  the  objection  to 
the  mode  of  procedure,  and  this  objection  turns  on  the  act  of  the 
District  Attorney  in  charging  one  crime  and  having  a  conviction  sus- 
tained on  proof  of  another.     To  present  the  exact  question,  we  sug- 
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geat  the  entire  qusstion  turns  on  whether  '  in  a  case  where  an 
intention  exists  to  do  some  specific  act,  and  in  attempting  to  do  the 
specific  act,  an  entireiy  different  and  distinct  and  unintended  injury 
is  inflicted  on  another  person,  can  the  prosecution  make  one  lumping 
charge  and  join  the  intention  to  the  unintended  act  and  make  one 
compound  crime?' 

<<  In  this  case  the  shot  fired  at  Tom  Antony  did  accidentally  kill 
Mark  Antony,  a  cousin  of  the  party  fired  at. 

''  The  indictment  charges  that  the  shot  was  fired  at  Mark  Antony 
and  with  murderous  intent;  the  effort  is  to  sustain  it  by  proof  that 
the  malice  did  exist  toward  Tom  Antony,  and  this  malice  can  be 
proven  and  made  to  support  an  indictment  for  accidentally  killing 
Mark  Antony,  a  person  toward  whom  no  intent  to  do  injury  is  con- 
ceded to  exist.  The  question  is  in  such  a  case,  can  the  two  offences, 
the  one  attempted  but  not  consummated,  be  lumped  with  the  injury 
accidentally  committed,  for  which  there  existed  no  intention,  and 
under  allegations  such  as  in  this  case  which  give  no  intimation 
of  such,  be  sustained? 

'*  In  some  States  such  can  be  done,  but  it  is  because  in  such  States 
special  statutes  have  been  enacted  as  authorize  such.  No  such  has 
been  passed  in  our  State,  and  unless  such  a  proceeding  has  the 
sanction  of  the  common  law,  it  is  bad.  So  we  should  first  determine 
what  the  common  law  rule  is  on  the  subject.  In  doing  which  we 
find  where  '<  A  "  shoots  at  '^B  "  and  unintentionally  wounds  <<  0," 
he  must  be  separately  indicted  and  prosecuted  for  the  two  separate 
offences.     Wharton  0.  P.  and  P.,  Sec.  486. 

''Where  an  intention  exists  to  do  a  criminal  act,  and  an  unintended 
crime  is  committed,  the  unintended  act  borrows  JJthe  criminality  of 
the  intended  one.  If,  however,  in  the  specific  attempt  to  commit 
some  specific  crime,  by  accident  some  unintended  ^act  is  committed, 
the  proper  course  is  to  indict  for  the  attempted  act  in  one  indict- 
ment, and  for  the  unintended  crime  in  another. "  Wharton's  Crimi- 
nal Law,  Sec.  120,  No.  2. 

The  indictment  in  this  case  charges  that  *' Samuel  Salter,  of  the 
parish  of  Sabine,  on  the  15th  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety- five,  at  and  in  the  parish, 
district  and  Stat-e  aforesaid,  did  wilfully,  feloniously,  and  of  his 
malice  aforethought,  kill  and  murder  one  Mark  Antony,  in  the  peace 
of  God  and  the  State  then  and  there  being." 
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There  is  in  the  indictment  no  allusion  whatever  to  Tom  Antony ; 
it  nowhere  appears  that  the  crime,  with  which  the  accused  was 
charged,  had  any  connection  with  Tom  Antony;  that  the  accused 
shot  at  him  at  all,  either  with  intent  to  kill,  or  with  intent  to  murder 
without  malice  or  with  malice.  We  know  nothing  of  Tom  Antony 
except  in  the  recitals  of  defendant's  bill  of  exceptions.  The  circum- 
stances under  which  Mark  Antony  was  killed  by  Samuel  Salter  are 
not  stated;  they  were  left  to  be  brought  out  by  the  evidence.  We 
do  not  know  what  the  testimony  before  the  grand  jury  was.  It 
reached  the  conclusion  from  that  evidence  that  Salter  had  killed 
Mark  Antony  under  circumstances  such  as,  in  its  opinion,  to  warrant 
and  justify  it  in  charging  that  he  had  wilfully,  feloniously,  and  of  his 
malice  aforethought,  killed  and  murdered  him.  If  such  was  the 
opinion  of  the  grand  jury  it  was  authorized  to  present  the  identical 
bill  which  it  did,  which  would  stand  or  fall  entirely  or  partially  on  the 
trial  asthecharge  was  sustained,  or  not  sustained  in  law  and  fact. 

The  grand  jury  was  not  forced  to  enter  into  the  particulars  of  the 
killing  and  primarily  charge  manslaughter,  but  was  authorized  to 
charge  murder,  leaving  the  result  of  the  charge  to  be  detei-mined  by 
the  facts  elicited  by  the  testimony.  The  fact  that  it  should  be  made 
to  appear  on  the  trial  that  the  crime,  which  should  have  been 
charged  in  the  indictment,  was  manslaughter  instead  of  wilful  mur- 
der, would  not  warrant  an  accused  in  asking  to  have  the  verdict  and 
sentence  set  aside  because  rendered  under  a  heavier  charge. 

Our  law  says  ''that  whoever  shall  commit  the  crime  of  wilful  mur- 
der, on  conviction  thereof  shall  suffer  death"  (Sec.  784),  and  that 
< 'there  shall  be  no  crime  known  under  the  name  of  murder  in  the 
second  degree ;  but  on  trial  for  murder  the  jury  may  find  the  person 
guilty  of  manslaughter."     Hec.  786. 

As  a  verdict  of  manslaughter  is  permissible  under  an  indictment 
for  murder,  framed  according  to  our  statute,  the  State,  under  an  in- 
dictment charging  murder,  is  entitled  to  introduce  any  evidence 
which  would  be  admissible  under  an  indictment  specifically  charging 
manslaughter. 

On  the  other  hand,  the  accused,  though  charged  with  murder,  is 
permitted  to  introduce  any  evidence  going  to  show  that  he  is  guilty 
of  neither  that  crime,  manslaughter,  nor  any  other  crime  of  which  he 
could  be  found  guilty  under  the  various  verdicts  which  a  jury  is  au- 
thorized to  return  under  an  indictment  for  murder. 
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In  the  present  case  the  jury  returned  a  yerdict  of  manslaughter. 
There  is  no  claim  by  the  accused  that  he  was  hampered  in  the  intro- 
duction of  his  eivdence  by  the  character  of  the  indictment.  He  doe^- 
not  show  how  he  has  been  prejudiced  in  any  way  by  the  form  of  the 
indictment,  or  how,  through  it,  the  State  has  '^succeeded  in  charging 
one  crime  and  having  a  conviction  sustained  on   proof  of  another." 

The  recitals  of  the  indictment  are  sufficient  to  make  a  verdict  of 
manslaughter  responsive  to  them,  and  the  form  followed  (which  is  a 
statutory  form)  was  adopted  precisely  to  meet  the  possibility  and 
contingency  of  such  a  verdict. 

Counsel  has  not  discussed  in  his  brief  the  different  special  charges 
which  the  court  refused  to  give  to  the  jury.  Though  separately 
numbered,  they  seem  to  have  been  presented  at  one  time  as  a  single 
whole,  and  so  rejected. 

The  bill  of  exceptions  does  not  deal  with  these  charges  sepa- 
rately, as  it  should  have  done,  in  order  to  reach  any  particular 
special  charge  which  was  erroneously  refused.  As  we  find  several 
of  these  charges  underscored  in  the  transcript,  we  presume  that  it 
was  to  the  refusal  to  give  those  particular  charges  that  complaint 
is  made. 

These  special  charges  were  Nos.  2  and  12. 

No.  2  is  as  follows: 

^*I  charge  you  that  where  one  act  results  in  two  separate  injuries, 
as  the  killing  of  two  persons,  that  the  party  must  be  separately  in- 
dicted for  the  commission  of  the  two  separate  offences." 

No.  12.  "Where  there  is  a  general  intent  to  do  evil,  of  which 
evil  the  wrong  complained  of  may  be  considered  as  forming  a  part 
and  being  reasonably  covered  by  such  general  evil  intent,  the  party 
may  be  convicted  of  any  particular  wrong  on  such  general  malice, 
as  where  a  party  deliberately  fires  into  a  crowd,  not  knowing  any 
person  in  the  crowd,  he  may  be  convicted  of  the  killing  of  any  per- 
son in  the  crowd,  whether  or  not  there  existed  any  specific  inten- 
tion to  kill  that  particular  person.  If,  however,  you  believe  from 
the  evidence  that  the  accused's  will  was  directed  exclusively  to  a 
particular  end  in  which  he  failed,  and  that  the  act  done  by  him  was 
unintended  in  any  sense,  then  the  more  logical  course  is  to  indict 
him  for  the  attempt  to  do  the  unperformed  act  and  for  negligence 
in  the  performed  act." 

We  are  not  informed  by  the  record  whether  the  shooting  by  Salter 
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vesnlted  in  two  separate  injuries,  or  the  killing  of  two  persons,  and, 
if  so,  whether  or  not  different  indictments  have  been  found.  We 
know  simply  that  he  is  charged  with  having  killed  Mark  Anthony 
wilfully,  feloniously  and  of  his  malice  aforethought.  Whether  he 
should  have  been  <'  indicted  "  for  shooting  at  Thomas  Anthony, 
either  with  the  Intent  to  kill  or  with  intent  to  murder,  is  a  fact 
which  has  no  legal  bearing  in  this  case,  and  the  court  properly  re- 
fused to  give  any  charge  on  that  subject. 

In  the  twelfth  special  charge,  which  accused  requested  should  be 
given,  the  court  was  asked  to  charge  the  jury  in  respect  to  the  logi- 
cal character  of  the  indictment  found  by  the  grand  jury,  a  matter 
not  submitted  to  the  trial  jury  at  all. 

If  there  were  legal  objections  to  the  indictment,  they  should  have 
been  urged  in  a  different  manner  and  form.  Contained  in  the  body 
of  this  charge,  however,  is  announced  a  proposition,  which  the  court 
declares  was  not  law.  Counsel's  proposition  substantially  was  that 
if  Salter  in  illegally  and  feloniously  shooting  at  Thomas  Anthony 
with  the  intent  to  kill  or  murder  him,  failed  to  accomplish  his  pur- 
pose, but  did  shoot  and  kill  Mark  Anthony  unintentionally,  his  will 
having  been  directed  exclusively  to  the  particular  end  he  had  in 
view,  of  killing  or  murdering  Thomas  Anthony,  that  the  only  crime 
for  which  he  could  be  indicted,  so  far  as  Mark  Anthony  was  con- 
cerned, was  for  having  in  shooting  at  Thomas  Anthony,  with  intent 
to  kill  or  murder  him,  have  done  so,  so  negligently  as  to  shoot  and 
kill  Mark  Anthony  accidentally. 

Such  a  proposition  as  that  is  totally  untenable. 

If  the  killing  in  this  case  was  done  under  the  circumstances  which 
this  charge  assumes,  we  think  the  defendant  has  no  reason  to  com- 
plain if  under  an  indictment  framed  as  the  present  one  was  he  was 
found  guilty  of  manslaughter.  The  fact  that  the  accused  may  not 
have  reason  to  expect  that  his  shot  would  strike  a  third  person 
would  not  make  any  difference  in  the  legal  situation. 

Accused  complains  that  the  court  did  not  instruct  the  jury  as  to 
the  law  of  self-defence.  We  know  nothing  of  the  evidence  in  the 
case  and  can  not  tell  whether  a  charge  on  that  subject  would  have  been 
relevant  or  not  under  the  evidence.  The  accused  did  not  ask  the 
court  to  charge  on  that  subject ;  the  court  was  not  placed  in  a  posi- 
tion to  refuse,  but  on  the  contrary,  it  appears  by  the  bill  of  exception 
that  a  special  charge  in  reference  to  that  point,  which  the  accused 
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had  prepared,  was  withdrawn  by  him.  Oonnsel  says  it  was  not  with- 
drawn voluntarily ;  that  he  was  compelled  to  withdraw  it  in  view  of 
the  position  of  the  court  announced  to  him  *'  that  if  an  instruction 
on  the  law  of  self-defence  were  asked  it  would  be  forced  also  to 
charge  that  the  plea  of  self-defence  was  an  admission  of  the  killing." 
Oonnsel  in  answer  to  a  question  from  the  bench  on  the  Argument  as 
to  whether  the  conversation  between  the  judge  and  himself  relatively 
to  the  effect  of  setting  up  self-defence  upon  the  fact  of  the  killing 
was  extra-judicial  or  announced  in  open  court,  stated  that  the  con- 
versation was  a  private  conversation  between  them.  Oonnsel  should 
not  have  acquiesced  in  the  correctness  of  the  judge's  position,  but 
should  have  put  its  correctness  to  the  test  and  forced  a  ruling  from 
the  court  which,  if  adver  e  to  what  he  conceived  to  be  the  law, 
could  be  brought  up  to  this  court  for  review  by  bill  of  exception. 
The  complaint  which  he  makes  is  not  in  such  a  form  as  to  enable  us 
to  reach  it. 

The  judgment  appealed  from  is  af9rmed. 

On  applioation  for  Rehearing. 

Oonnsel  for  defendant  has  presented  on  his  behalf  a  very  earnest 
brief  which  has  received  our  most  serious  consideration.  He  feel- 
ingly comments  on  what  he  declares  to  have  been  a  most  serious 
wrong  to  his  client  committed  by  the  District  Judge  in  Informing 
him  that  were  he  requested  to  charge  the  jury  upon  the  law  of  self- 
defence  he  would  be  compelled  to  charge  the  jury  that  the  plea  of 
seif  defence  admitted  the  killing.  He  states  that  *'  by  reason  of  this 
announcement  he  was  forced  to  desist  from  requesting  the  judge  to 
charge  on  the  law  of  self-defence,  as  he  had  intended  to  do,  having 
prepared  a  special  charge  on  that  subject  which  he  had  designed 
to  have  asked  given ;  that  he  was  obliged  to  do  so  inasmuch  as  he 
bad  l>een  forewarned  or  warned  that  a  charge  on  that  subject  would 
be  supplemented  by  a  declaration  from  the  judge  that  such  a  plea 
admitted  the  killing,  and  he  was  not  willing  to  admit  the  killing,  as 
he,  on  the  contrary,  denied  it.  He  says  he  exhibited  to  the  judge 
the  special  charge  he  had  prepared  on  that  subject  and  informed  him 
that  he  would  be  compelled  to  not  request  the  same  for  the  reason 
stated.  He  says  he  did  not  for  the  same  reason  claim  or  discuss  the 
law  of  self-defence. 

The  District  Judge  in  his  statement  of  facts,  appended  to  the  bill. 
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says  he  showed  connsel  the  opinion  in  the  case  of  State  vs.  Watson, 
36  An.  148,  and  counsel  made  no  reply ,  but  in  his  argument  to  the 
jnry  complained  that  he  was  cnt  off  from  urging  the  plea  of  self- 
defence,  because  if  he  did  so  the  court  would  charge  that  that  plea 
admitted  the  killing,  and  on  this  ground  he  disclaimed  the  plea  of 
self-defence  and  urged  only  that  the  defendant  did  not  kill  the  de- 
ceased. That  as  the  charge  itself  would  show,  the  court  did  not  charge 
on  the  law  of  self-defence. 

That  counsel  submitted  fifteen  special  charges:  No.  9  was  can- 
celed. No.  15  (the  special  charge  on  the  subject  of  self-defence)  was 
withdrawn,  Nos.  8  and  14  were  given  and  the  others  refused.  That 
when  the  charge  was  finished  the  court  remarked  to  counsel  that  it 
had  given  special  charges  Nos.  8  and  14  and  refused  the  others,  and 
counsel  replied  he  would  prepare  the  bill  of  exceptions ;  that  the 
court  understood  counsel  to  mean  his  bill  cf  exceptions  to  the  re- 
fusal of.  his  remaining  eleven  special  charges  and  had  no  intimation 
that  any  bill  of  this  kind  was  reserved  until  it  was  presented  for 
signature.  The  court  further  said  that  if  counsel  had  wanted  the  law 
of  self-defence  given  without  the  statement  that  the  plea  of  self- 
defence  admits  the  killing,  he  should  have  asked  for  it,  and,  if  not 
given,  have  excepted  to  its  refusal.  The  court  says  it  took  no  action 
except  to  ask  the  counsel  whether  he  would  urge  the  plea  of  self-de- 
fence, and  on  his  answering  *'  yes,'^  the  court  remarked  that  the  plea 
of  self-defence  admits  the  killing,  and  handed  counsel  the  case  in  36 
An.  148. 

A  close  examination  of  the  statement  of  facts  on  which  de- 
fendant relies,  and  which  has  been  designated  by  him  and  also  by 
the  District  Court  and  by  ourselves  as  a  *'  bill  of  exception,"  is  only 
partially  such  if  at  all.  Counsel  declares  that  he  reserved  a  bill  of 
exceptions ;  the  court  says  he  did  not,  and  that  the  court  had  no  in- 
timation of  such  a  bill  until  it  was  presented  for  signature.  When  it 
was  presented  for  signature  does  not  appear. 

In  an  issue  between  the  coart  and  counsel,  whether  a  bill  of  ex- 
ception was  reserved  or  not,  and,  if  reserved,  what  the  exception 
covered,  we  have  under  our  unvarying  jurisprudence  no  alternative 
but  to  take  the  statement  of  the  court. 

Looking  at  the  '^  statement  of  facts  "  relative  to  the  occurrences 
touching  the  conversation  between  counsel  and  the  judge,  we  find 
counsel's  statement  to  be  <*  the  charge  being  in  writing,  it  was  an- 
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nexed  to  the  bill  as  part  thereof,  and  the  prisoner  reserved  his  bill 
of  exception  to  the  said  charge."  ^^The  accused  excepts  to  the 
charge  for  the  reason  that  the  same  did  not  contain  the  law  of  self- 
defence." 

What  we  have  stated  above  constitates  really  what  counsel  claims 
to  have  been  his  exception,  the  balance  of  the  document  being  a 
recital  as  to  certain  circumstances  connected  with  the  course  pursued 
by  the  counsel  and  the  court. 

We  think  that  the  counsel's  statement  that  the  charge  being  in  writ- 
ing, the  prisoner  reserved  his  bill  to  said  charge,  shows  that  if  any  ex- 
ception was  taken  it  was  only  after  the  charge  was  read,  and  that  the 
objection  to  the  charge  was,  as  delivered,  it  failed  to  contain  any  ref- 
erence to  the  law  of  self-defence.  There  is  no  claim  made  that  the 
court  had  been  asked  to  charge  on  that  subject  and  refused  to  do  so ; 
on  the  contrary,  it  is  expressly  stated  that  a  requested  charge  on  the 
subject  of  self-defence  was  waived.  If  it  was  waived  as  a  matter  of 
course  there  could  be  no  exception  taken  to  its  not  being  included  in 
the  charge,  but  counsel  says  he  was  improperly  forced  to  waive  it. 
If  he  was  improperly  forced  to  waive  it,  then  such  improper  forcing 
him  to  a  waiver  should  have  been  itself  made  the  subject  of  excep- 
tion, and  a  bill  reserved,  but  no  objection  or  complaint  of  that  kind 
was  taken.  We  find  no  complaint  on  that  score,  except  as  is  infer- 
entially  to  be  drawn  frpm  the  recitals  in  regard  to  the  real  exception. 

Counsel  acquiesced  at  the  time  in  the  court's  action,  instead  of 
objecting  to  it  then,  as  he  should,  bounsel,  in  bis  recitals  of  fact, 
says  the  court  beard  him  tell  the  jury  that  he  had  been  forced  to  not 
discuss  the  question  of  self-defence,  because  the  court  had  stated  to 
1dm  that  if  he  did  so  it  would  inform  the  jury  that  che  plea  of  self- 
defence  would  admit  the  killing;  saw  him  abstain  from  saying  any- 
thing on  that  subject  to  the  jury,  and  said  not  a  word  in  disclaimer 
of  that  being  the  case  and  such  being  the  law ;  that  the  situation, 
therefore,  was  substantially  as  if  the  judge  had  actually  given  a 
charge  to  that  effect  to  the  jury,  but,  if  any  such  impression  was 
conveyed  to  the  jury,  counsel  must  bear  in  mind  that  it  was  the 
result  of  his  own  statement  to  the  jury  as  to  the  court's  view  on  that 
point — the  court  itself  would  certainly  have  said  nothing  at  all  on 
the  subject  if  not  called  on  to  do  so.  We  may  be  perfectly  willing 
to  agree  with  counsel  that  a  District  Judge  should  never  permit  him- 
self to  hold  a  conversation  out  of  court  with  counsel  in  a  case  in 
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reference  to  his  proposed  action  therein,  or  make  any  sugges- 
tion to  him  in  respect  to  it,  and  also  to  fnlly  agree  with 
him  that,  if  counsel  should  refer  to  such  extra  -  judicial 
declarations  and  declare  to  the  jury  that  they  were  con- 
trolling him  in  his  line  of  defence,  that  the  court  should 
then  and  there  check  the  counsel  and  force  him  to  stand  upon  his 
own  conception  of  his  legal  rights,  and  yet  we  would  be  powerless  to 
grant  him  any  relief,  unless  these  matters  were  brought  to  us  under 
timely  objections  brought  before  us  in  strict  legal  form.  Grant  that 
the  District  Judge  was  silent  when  he  should  have  stopped  counsel 
in  his  statement  to  the  jury,  how  can  we  notice  this  with  a  view  of 
taking  action  upon  it  without  some  objection  and  exception  was 
taken  to  his  course.  There  is  no  bill  of  exception  before  us  covering 
this  point  even  now.  Counsel  says  he  was  compelled  by  the  judge  to 
waive  his  legal  right  of  discussing  his  client's  case  from  the  stand- 
point of  self 'defence  and  of  having  a  charge  on  that  subject,  but  it 
is  precisely  in  respect  to  this  very  matter  that  the  weakness  of  the 
case  is  to  be  found.  He  was  not  compelled  to  pursue  the  course  he 
did.  When  a  person  has  a  legal  right,  it  is  his  privilege  and  his  duty 
to  insist  upon  its  recognition  and  enforcement,  and  should  this  be  re- 
fused, he  should  except  and  reserve  a  bill.  He  can  not  by  reason  of 
anything  the  judge  had  told  him  (unless  he  excepted  and  reserved 
a  bill  to  this  very  statement)  refrain  from  claiming  his  legal  rights, 
and  subsequently  on  a  mere  statement  of  facts  (even  though  agreed 
by  the  judge  as  correct)  complain  of  the  inaction  or  non- action  of 
the  judge. 

We  do  not  think  that  the  instrument  called  a  bill  of  exception  is  in 
reality  such,  except  in  so  far  as  it  excepts  to  the  written  charge  for 
the  reason  that  it  failed  to  refer  to  the  law  of  self-defence.  Viewed 
as  a  bill  of  exceptions  in  reference  to  that  matter,  we  do  not  think 
the  exception  well  taken,  because  the  judge  was  not  asked  to  charge 
on  that  subject  and  did  not  refuse.  Counsel  says  on  the  contrary 
such  a  special  charge  was  waived. 

We  are  not  authorized  in  criminal  cases  to  pass  upon  the  issues  in- 
volved, on  an  <<  agreed  statement  of  facts  "  as  to  occurrences  which 
took  place  on  the  trial,  made  out  after  the  occurrence  had  occurred 
and  without  exceptions  being  taken  and  a  bill  of  exception  re- 
served. 

The  case  is  before  us  in  such  shape  as  to  make  it  impossible  for  us 
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to  grant  relief,  however  much  we  might  desire  to  do  so,  without 
breaking  down  rules  of  practice.     Hard  cases  have  been  called  the 
quicksands  of  the  law.     They  make  bad  law. 
We  are  constrained  to  refuse  a  rehearing. 


No.  11,971. 

M.    A.    COCKERHAM   BT  AL.    VS.    S.    B.    PEROT. 

If  the  principal  andertakcs  to  makes  the  act  his  own,  the  ratiUcation  should  be 

timely  and  established  beyond  question  as  against  the  other  contracting  parly. 
The  party  to  a  contract,  by  delaying  to  pay  the  price  and  flnaliy  by  acquiescing  in 

the  release  of  the  vendor,  is  precluded  at  a  date  subsequent  from  claiming  the 

property. 
If  considered  as  an  agent,  as  averred,  and  that  the  contract  involves  a  principal 

other  than  the  one  mentioned  on  the  face  of  the  contract.  It  is  not  evident  that 

the  agent  has  exceeded  his  authority. 
Having  objected  to  tliu  testimony  on  the  ground  that  It  was  not  admissible  under 

the  flea  of  general  denial,  tlic  plnlntiff  waived  the  objection  by  obtaining  time 

to  rebut  the  testimony  admitted. 

\  PPEAL  from  the  Tenth  Judicial  District  Court  for  the  Parish  of 
^     Natchitoches.      Andrews,  J. 


Egan  &  Egan  and  Scarborough  &  Carver  for  Plaintiffs,  Appellants. 


Jack,  Tucker  <fc  Fleming  for  Defendant,  Appellee. 


Argued  and  submitted  December  20,  1895. 
Opinion  handed  down  January  6,  1896. 
Rehearing  refused  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  This  action  was  instituted  to  recover  the  sum  of 
twenty-two  hundred  dollars  damages  for  the  alleged  violation  of  a 
contract  by  the  dfefendant  in  having  failed  to  deliver  three  hundred 
tons  of  cotton  seed,  and  to  recover  a:i  additional  sum  of  five  hun- 
dred and  fifteen  dollars,  the  asserted  value  of  five  thousand  one 
hundred  and  fifty  cotton  seed  sacks,  plaintiffs  claim  to  have  delivered 
to  the  defendant. 
14 
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The  plaintiffs  are  the  Independent  Oil  Company  and  M.  A.  Cock- 
erham. The  contract  was  made,  it  is  alleged,  by  the  co-plaintiff, 
acting  for  the  former,  the  company,  as  agent;  it  is  signed  in  his  in- 
dividual name  by  inadvertence,  it  is  asserted. 

The  defendant  is  a  merchant  and  was  the  owner  of  cotton  seed, 
and  sold  to  plaintiff  three  hundred  tons  of  his  seed  at  four  dollars 
per  ton,  plus  one  dollar  per  ton  for  storage  in  appearance,  but  in  re- 
ality  part  of   the  price,  thus  concealed  to  serve  the  buyer's  purpose. 

The  plaintiff  company  alleges  that  its  agent  called  upon  the  defen- 
dant in  the  town  of  Campte,  and  demanded  delivery  of  the  seed,  at 
the  same  time  offered  to  pay  for  it  at  contract  price,  with  an  ad- 
ditional one  dollar  per  ton  for  storage,  as  called  for  by  the  contract. 

That  the  defendant  refused  to  receive  the  amount.  This  was  some 
time  in  June,  some  two  months  after  the  date  of  the  contract. 

The  defendant  pleads  a  general  denial,  and  specially  avers  that  he 
signed  the  document  declared  upon  with  A.  Cockerham  personally 
and  not  as  agent.  He  avers  that  at  the  date  of  the  contract  he  pro- 
duced a  letter  purporting  to  have  been  written  and  signed  by  the 
Independent  Oil  Company,  authorizing  him  to  buy  bis  cotton  seed, 
with  that  of  others  named,  at  five  dollars  per  ton  delivered  on  the 
banks  of  the  Red  River;  that  being  one  dollar  in  excess  of  the  price 
fixed  between  the  plaintiff  company  and  other  companies. 

The  purpose,  it  is  further  alleged,  was  to  make  the  contract  in 
such  form  that  the  violation  of  agreement  with  the  other  companies 
could  not  be  detected  by  them,  and  that  this  accounts  for  the  signa- 
ture of  Cockerham  personally,  and  the  one  dollar  extra  charged  in 
the  way  of  storage,  so  as  to  make  one  dollar  per  ton. 

The  respondent  also  avers,  substantially,  that  he  believed  him  a 
solvent  contracting  party  at  the  time,  but  'subsequently  was  informed 
of  his  insolvency. 

He  also  alleges  with  particularity  that  he  was  not  the  agent  of  the 
plaintiff  company,  and  had  a  number  of  witnesses  examined  in  sup- 
port of  his  defence. 

The  defendant  propounded  interrogatories  on  facts  and  articles  to 
plaintiffs,  touching  all  the  facts  of  the  case.  The  answer  of  these 
witnesses  controverted  the  facts  the  defendant  sought  to  prove  by 
the  interrogatories. 

The  defendant  moved  the  court  to  traverse  the  answers  on  facts 
.and  articles. 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  211 

Cockerham  et  al.  vs.  Perot. 

.The  facts  are  that  cotton  seed  had  risen  in  value  from  the  6th  of 
April,  the  date  of  the  contract,  to  the  18th  of  June,  1895,  when  the 
tender  of  the  price  and  delivery  of  the   seed   demanded,  was  made. 

In  April  the  plaintiff,  Cockerham,  appeared  before  a  committee  of 
persons  interested  in  buying  cotton  seed,  for  the  purpose  of  discuss- 
ing price  of  that  product  on  Red  river.  Something  in  the  meeting 
was  said  about  cutting  prices  with  reference  to  the  contract  here  in  - 
volved.  Subsequently  the  buyer  met  the  defendant  on  the  streets 
and  asked  him  why  he  had  divulged  the  business  secret,  an  accusa- 
tion at  the  time  denied  by  the  latter.  The  defendant  says  that  he 
asked  him  the  explanation  he  had  made,  and  that  his  answer  was  that 
he  had  said  to  the  agents  of  the  different  mills  thus  assembled  that 
he  had  bought  the  seed  for  his  own  account.  He  then  repaired  in 
company  with  the  buyer  to  the  oflfice  of  the  Independent  Oil  Mill 
and  there  met  the  president. 

There  is  direct  and  irreconcilable  conflict  as  to  what  was  said. 
The  president  testifies  that  he  said  to  the  defendant  that  he  ^'  would 
maintain  and  ratify  the  contract."  The  defendant  is  quite  emphatic 
that  no  such  a  declaration  was  made  to  him. 

Another  point  of  conflict  arose  in  regard  to  an  asserted  interview 
between  the  buyer,  Cockerham,  with  the  defendant  in  the  presence 
of  the  two  clerks  of  the  latter.  The  contract  was  treated  as  re- 
scinded '*off "  the  latter  said,  while  the  buyer  not  only  denies  that 
there  ever  was  any  such  rescission,  but  asserts  that  no  such  interview 
was  ever  held. 

These  witnesses  also  testify  that  at  a  date  subsequent  the  buyer,  in 
the  presence  of  another  agent  of  the  oil  company,  offered  to  buy  the 
seed  in  question  at  an  advance  of  one  dollar  a  ton. 

This  is  also  denied  by  the  buyer.  The  record  does  not  disclose  that 
he  sought  to  corroborate  his  testimony  by  calling  upon  the  other 
agent  present  to  testify  as  a  witness. 

The  defendant  testifies  that  he  was  not  aware  of  the  insolvency  of 
the  buyer  on  the  day  that  he  sold  the  seed.  The  buyer  says  it  was  a 
well  known  fact  to  him. 

It  is  also  shown  that  two  of  his  drafts  were  not  honored  by  the 
plaintiff  company,  a  fact  which  came  to  the  defendant's  knowledge 
a  short  time  after  the  sale. 

There  is  also  divergence  in  the  testimony  in  regard  to  the  terms 
of  payment.      The  witnesses  for  the  defendant  testify  that  the  seed 
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was  to  be  received  and  paid  for  in  a  few  days  after  the  sale.  The 
defendant  sought  to  justify  the  delay  by  testifying  that  the  Red  river 
was  low  and  the  navigation  thereby  impossible,  while  witnesses  for 
the  defendant  testify  quite  to  the  contrary. 

There  were  seed  sacks  received;  a  number  not  returned  to  plain- 
tiff. The  evidence  of  the  condition  under  which  they  were  delivered 
was  as  much  involved  in  contradiction  as  were  the  facts  subse- 
quent to  the  written  contract.  The  proof  admitted  in  support  of  the 
reconventional  [  demand  for  value  of  the  sacks  returned  is  the  last 
question  propounded  for  our  decision. 

The  judgment  of  the  District  Court  was  for  the  plaintiff  for  the 
sum  of  one  hundred  and  seventeen  dollars  and  fifty  cents,  with  in- 
terest, price  of  sacks  received  and  used  by  the  defendant,  and  it  re- 
jected the  remainder  of  plaintiff's  demand. 

From  the  judgment  plaintiff  prosecutes  this  appeal. 

THE   ATTORNEY   SHOULD   ACT   IN   THE     NAME     OF   HIS   PRINCIPAL. 

To  recover  the  difference  between  the  market  price  of  the  seed 
at  the  time  suit  was  brought,  and  the  purchase  price  as  agreed  upon 
in  the  written  contract,  in  other  words  the  profits  contemplated,  the 
plaintiff  must  cle&rly  show  that  the  contract  was  entered  into  be- 
tween the  defendant  and  the  oil  company,  and  that  the  latter,  as 
plaintiff,  is  really  entitled  to  the  benefit  claimed.  It  is  in  evidence 
that  prior  to  contracting  the  buyer  read  a  letter  of  instruction  he 
had  received  from  the  company.  There  was  nothing  very  assuring 
in  the  expressions,  although  it  did  authorize  the  holder  to  buy  seed 
at  a  price  partly  in  guise  of  charges  for  warehousing  the  seed.  He 
was  advised  to  be  very  chary  how  he  wrote  anything  and  to  provide 
a  special  obligation  in  regard  to  the  additional  dollar  of  the  price. 

From  the  seller,  we  infer,  was  obtained  the  promise  of  secrecy 
about  the  price,  a  promise  of  no  great  importance,  j-ave  that  it  had 
a  tendency  to  take  the  transaction  out  of  the  ordinary  line  of  busi- 
ness. 

This  was  followed  by  the  contract  in  which  the  buyer  personally 
obligated  himself  to  pay  the  price  stated.  The  time  of  payment  or 
of  the  delivery  of  the  seed  was  not  inserted  in  the  contract. 

The  alleged  inadvertence  in  signing  the  contract  of  sale  is  quite 
unusual  with  a  careful  man  of  business.  The  weight  of  the  testimony- 
does  not  support  the  theory  that  the  Independent  Oil  Company  was 
the  contractor. 


[ 
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It  has  also  been  held  that  whatever  authority  the  8is:ner  may  have 
to  bind  another,  if  he  does  not  sig^n  as  agent  or  attorney,  he  binds 
himself. 

^^  And  in  the  case  put,  by  the  very  form  of  the  contract,  the  agent 
represents  himself  to  be  the  seller  and  thereby,  as  between  himself 
and  the  buyer,  he  binds  himself  by  that  representation  as  a  contracting 
party."     Story  on  Agency  (4th* Ed.),  Sec.  270. 

It  can  not  be  denied,  it  is  true,  that  the  rigid  doctrine  of 
the  common  law  has  yielded  to  the  exigencies  of  mercantile  trans- 
actions and  that  now  mnch  is  left  to  proof  aliunde  to  bind  the 
principal. 

None  the  less  the  principal  appoints  the  attorney  to  be  in  his  place 
and  in  consequence  the  attorney  should  act  in  the  name  of  him  who 
gives  the  authority.  (/&.,  Sec.  148)  ;  otherwise,  as  a  matter  of  evidence 
there  is  presumption  of  considerable  weight  against  the  position  that 
he  represented  the  alleged  principal.  Considered  as  the  contract  of 
M.  A.  Cockerham,  he  is  met  by  the  objection  that  he  was  insolvent, 
a  fact  not  known  by  the  seller  at  the  date  of  the  contract  he  testi- 
fies, but  which  afterward  came  to  his  knowledge.  The  buyer  admits 
his  insolvency  and  says  that  the  fact  was  known  to  his  vendor — as 
evidence  it  remains  in  that  condition,  without  further  evidence,  be- 
tween this  plaintiff  and  the  defendant. 

Further  it  Is  urged  that  two  of  his  drafts,  on  his  co-plaintiff,  drawn 
about  the  date  of  the  contract  here,  were  not  honored.  It  was 
entirely  owing  to  a  misunderstanding,  the  plaintiff  testifies.  It  is  not 
shown  that  the  defendant  was  in  any  manner  aware  of  the  alleged 
mistake.  The  record  further  discloses  that  the  defendant  and  two 
witnesses  testified  that  this  plaintiff  some  time  after  the  sale  ac- 
qaiesced  in  a  cancellation  of  the  sale.  This  is  denied  by  this  plain- 
tiff alone.  The  District  Judge,  who  presumably  is  acquainted  with 
these  witnesses,  heard  them  testify,  decided  that  the  weight  of  the 
testimony  was  with  the  defendant.  We  have  not  discovered  that  he 
has  erred.  At  a  time  subsequent  these  witnesses  for  the  defence 
testified  that  this  plaintiff,  in  the  presence  of  an  agent  of  the  oil 
company,  offered  at  an  advanced  price  to  buy  the  identical  seed  he 
claimed  to  have  bought.  The  record  does  not  show  that  the  plain- 
tiff sought  to  corroborate  bis  testimony  in  denial  by  the  evidence  of 
his  alleged  co-a^ent. 
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ACQUIESCENCE   OP  AGENT. 

But  it  is  argued  that  the  co-plaintiff  was  only  the  agent. 

If  this  be  granted,  may  it  not  be  suggested  that  an  agent  with  all 
the  power  claimed  by  the  plaintiff  for  this  agent,  even  the  power  of 
binding  his  principal  without  naming  him  in  a  contract,  or  withont 
the  most  remote  reference  to  his  interest,  may  acquiesce  in  the  re- 
scission of  a  contract  or  abandon  all  interest  therein. 

PROPERTY    USED. 

In  regard  to  the  item  of  one  hundred  and  seventeen  dollars  and 
fifty  cents.  The  defendant  was  properly  charged  with  the  value  of 
the  sacks  he  hid  used,  sustained  as  it  is  by  a  preponderance  of  evi- 
dence. Having  been  used  and  not  returned,  less  could  not  be  re- 
quired of  the  defendant  than  the  payment  of  their  value.  One  who 
makes  use  of  property,  although  it  may  be  with  the  consent  of  the 
owner,  is  bound  for  its  return  or  for  what  it  is  worth. 

RECONVENTIONAL  DEMAND. 

This  brings  us  to  the  last  issue  of  the  case.  The  plaintiff  claimed 
five  hundred  and  fifteen  dollars  for  some  five  thousand  seed  sacks. 

The  defence  set  up  in  the  answer  against  this  demand  was  a  gen- 
eral denial. 

Ordinarily  every  means  of  defence,  such  as  payment,  release  and 
novation,  showing  the  extinction  of  an  obligation,  must  be  spe- 
cially pleaded,  and  can  not  be  shown  under  the  general  issue. 

But  the  defendant  was  acquiescent  after  the  ruling  had  been  made. 
The  trial  judge,  at  his  instance,  allowed  him  to  get  testimony  to  dis- 
prove the  return  of  the  sacks,  of  which  the  defendant  availed  him- 
self.    This  was  virtually  an  abandonment  of  the  objection. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
be  affirmed. 


No.  11,819. 

Widow  John  R.  Daly  vs.  H.  Haller  Manufacturing  Company, 

Limited. 

a  boy  of  fourteen  years,  being  employed  in  a  tinware  factory  to  operate  a  small  foot 
machine  used  for  the  purpose  of  punching  eyes  in  small  tin  cans  that  were  be- 
ing manufactured  by  machinery,  who  voluntarily  leaves  his  place  of  business, 
and  goes  away  to  another  part  of  the  establishment  for  the  purpose  of  adjust- 
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iDg  a  belt  connecting  one  of  the  machines  of  the  factory  with  the  line  of  the 
main  shaft,  ana  while  thus  employed  receives  serious  and  fatal  injuries  of 
which  he  dies,  his  parents  can  not  recover  damages  of  the  corporation. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^     Monroe,  J. 


Frank  McOloin  for  Plaintiff,  Appellant. 


Bernard  McCloskey  and  Branch  K,  Miller  for  Defendant,  Appellee. 


Argued  and  submitted  November  6,  1895. 
Opinion  handed  down  November  18,  1895. 
Rehearing  refused  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Plaintiff  claims  fifteen  thousand  dollars  damages  of 
defendant  for  the  loss  of  the  life  of  her  minor  son,  Joseph  Daly, 
while  engaged  in  its  manufacturing  establishment  in  the  city  of  New 
Orleans,  charging  that  same  was  occasioned  through  the  gross  neg- 
lect and  carelessness  of  its  agents,  servants  and  employees. 

The  averment  of  her  petition  substantially  is,  that  on  the  6th  of 
August,  1893,  her  son  was  directed  by  the  defendant* %  foreman  to  ad- 
just a  belt  connecting  one  of  the  machines  of  its  tinware  factory  with 
the  line  of  the  main  shaft;  that  instead  of  stopping  the  revelation  of 
the  shaft  until  the  belt  was  adjusted  the  same  ^as  continued  at  a 
high  rate  of  speed.  That  defendant  furnished  no  safe  means  of 
reaching  a  large  wheel  on  the  main  shaft,  on  which  the  belt  was  to 
be  adjusted,  by  reason  of  which  the  said  Joseph  Daly  was  obliged  to 
reach  the  same  by  means  of  a  ladder. 

That  while  attempting  to  place  the  belt  as  instructed  he  was  caught 
by  the  same,  whilst  it  was  rapidly  revolving,  dragged  from  his  posi- 
tion on  the  ladder  and  carried  around  by  the  wheel  in  its  revolutions, 
his  feet  and  other  portions  of  his  body  striking  against  the  ceiling, 
shaft  and  wheel. 

The  plaintiff  further  alleges  that  defendant  was  without  right  to 
impose  upon  her  son  a  dangerous  duty  of  the  character  described,  and 
was  further  at  fault  in  not  furnishing  free  access  to  the  wall  and  a 
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proper  standing  place  from  which  to  catch  the  belt  and  throw  it  on 
the  wheel  or  pulley. 

The  answer  is  a  general  denial,  coupledwith  a  plea  of  contributory 
negligence  on  the  part  of  the  boy. 

With  regard  to  the  manner  in  which  the  accident  occurred,  and 
the  result,  proof  in  the  recerd  substantially  shows  the  following 
facts,  viz. : 

On  the  16th  of  August,  1893,  plaintiff's  son,  of  fourteen  years  of 
age,  was  engaged  as  an  employee  in  the  tine \^ are  factory  of  defend- 
ant, at  Nos.  119  and  121  Magazine  street,  in  the  city  of  New  Orleans. 
And  the  boy,  while  thus  employed,  having  undertaken  to  adjust  a 
belt  connecting  one  of  defendant's  machines  with  the  line  shaft  upon 
the  wall,  he  was  caught  by  the  belt  and  dragged  from  his  footing, 
and  carried  with  the  rapidly  revolving  pulley  overhead. 

When,  soon  afterward,  the  machinery  was  brought  to  a  stop,  the 
boy  was  taken  out  in  a  frightfully  mangled  and  disabled  condition. 

The  physician  who  was  summoned  to  attend  the  wounded  boy 
makes  the  following  statement,  and  diagnosis  of  his  case,  viz. : 

^^  When  I  saw  the  boy,  he  was  suffering  much  from  the  leg,  and 
the  depression  of  the  nervous  system,  caused  by  his  injaries,  and 
he  had  a  fracture  of  the  right  thigh  and  had  fractured  some  of  the 
ribs,  and  also  a  fracture  of  the  left  arm ;  and  I  presume  there  was 
some  internal  injury  that  caused  this  depression,  but  ncTer  found 
out  what  it  was.  And  he  died  in  the  course  of  about  sixteen  hours: 
That  is  about  the  condition  I  found  him  in.  And  he  never  did  arouse, 
but  continued  growing  weaker  until  he  died. 

^*  Q.  How  many  places  did  you  find  his  leg  broken  in? 

^'  A.  His  leg  was  broken  in  two  places. 

**  Q.  Two  different  places  ? 

*'  A.  Yes,  sir. 

"  Q.  How  many  places  was  his  arm  broken  in?     • 

**  A.  Only  one,  right  in  the  elbow- joint — into  the  joiat. 

*'  Q.  How  many  ribs  did  you  find  stove?  # 

**  A.  About  three. 

Plaintiff's  brief,  p.  2. 

The  boy  suffered  very  greatly  from  these  injuries  for  a  period  of 
sixteen  hours  and  died. 

That  he  was  susceptible  of  sufferina:  pain  is  shown  by  the  fact  that 
he  remained  perfectly  conscious  to  the  last  moment. 
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In  addition  there  is  positive  proof,  by  the  testimony  of  the  afflicted 
mother,  that  his  pain  and  safferings  were  very  great. 

On  this  state  of  facts  plaintiff's  counsel  well  says: 

*<  If  this  lamentable  catastrophe  was  dae  to  the  negligence  of  the 
defendant  company,  and  was  without  contributory  negligence  on  the 
part  of  the  injured  boy,  there  should  be  judgment  in  favor  of  the 
plaintiff." 

He  then  formulates  the  three  following  propositions,  upon  which 
he  founds  the  charge  of  negligence,  viz. : 

^^1.  It  is  declared  that  the  defendant  did  not  furnish  appliances 
safe  for  the  service,  during  the  performance  of  which  this  boy  was 
hurt. 

''2.  That  this  boy  was  commanded,  directly  or  by  implication,  to 
perform  this  perilous  service. 

*'3.  That,  employing  inexperienced  and  thoughtless  boys  about 
machinery  of  a  dangerous  character,  it  was  the  duty  of  the  defend- 
ant, or  its  agents,  to  warn  such  employees  of  the  perils  confronting 
them,  which  was  not  done." 

The  case  was  tried  by  a  jury,  and  from  a  verdict  in  favor  of  the 
defendant  the  plaintiff  has  appealed,  after  having  made  an  unavail- 
ing effort,  in  the  lower  court,  to  obtain  a  new  trial. 

In  this  court  the  contention  of  defendant's  counsel  chiefly  is,  that 
notwithstanding  the  plaintiff's  son  was  employed  in  defendant's 
factory  at  the  time  the  accident  happened,  yet  his  employment  was 
confined  to  a  small  foot  machine,  which  was  used  for  the  purpose  of 
panching  ''eyes"  in  tic -cans,  which  the  defendant  manufactured; 
and  that  this  occupation  was  entirely  free  from  danger — its  opera- 
tion being  simple,  and  easily  conducted. 

That  on  the  occasion  on  which  young  Daly  received  the  injuries 
described,  he  left  the  foot -machine  and  had  gone  to  another  part  of 
the  room ;  where,  climbing  up  a  ladder  which  was  leaning  against 
the  wall,  he  attempted  to  adjust  a  belt,  or  pulley — same  being  no 
part  of  his  duty,  or  employment,  and  which  he  had  been  neither  or- 
dered or  instructed  by  any  one  on  behalf  of  the  defendant  to  do. 

That  in  thus  attempting  to  adjust  the  belt,  he  was  away  from  the 
place  at  which  he  should  have  been,  and  where  his  duty  required  him 
to  have  been. 

The  superintendent,  as  a  witness  for  the  defendant,  says  there  was 
anocner  boy  who  was  employed  to  do  that  work  on  the  machine 
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where  the  plaintiff's  boy  got  hurt.  That  he  gave  instructions  to  the 
foreman  in  the  shop,  and  that  his  instructions  to  him  were  '^  not  ta 
let  any  of  the  boys  have  anything  to  do  with  the  belt."  That  the 
distance  between  the  place  where  Daly's  regular  work  was  and  that 
where  he  was  hurt  was  about  thirty  feet. 

That  in  order  to  go  from  the  place  where  his  business  was  to  the 
place  where  he  was  hurt  he  was  compelled  to  climb  a  ladder;  and 
the  ladder  had  first  to  be  placed  in  position. 

In  the  course  of  the  witness  Wolf's  (the  foreman)  examination, 
the  followiog  occurred,  viz. : 

Q.  Did  you  give  any  instructions  to  any  of  the  employees  on  that 
floor  of  the  factory  what  to  do? 

<'A.  About  putting  the  belting  upon  the  pulleys,  I  did.  I  told 
them  to  notify  me. 

<'  Q.  To  whom  did  you  give  that  direction? 

"A.  To  all  of  the  boys. 

«  Q.  Did  you  give  it  to  Daly? 

"A.  Yes,  sir. 

**Q.  Your  instruction  to  Daly  was  to  do  what? 

**A.  To  let  me  know  when  the  belt  fell  off,  so  that  it  could  be 
put  on. 

'<  Q.  Was  the  order  to  do  anything  more  than  simply  to  notify 
you  when  any  belt  was  required  to  be  put  back? 

"A.  No,  sir;  he  was  to  notify  me. 

<*  Q.  On  your  being  notified  that  a  belt  was  required  to  be  adjusted, 
what  would  you  do? 

^*  A.  I  would  have  my  assistants  to  put  it  on  under  my  directions? 

**  Q.  Who  generally  performed  (this  duty)  under  your  direction? 

<*  A.  Harry  Lew,  for  the  small  belts,  and  Jake  Riley  for  the  large 
belts. 

«*  Q.  To  your  knowledge,  did  Daly  ever  perform  any  such  service? 

'*A.  No,  sir. 

"  Q.  What  kind  of  work  was  it  that  Daly  really  was  employed  to  do? 

"A.  To  put  ears  in  the  buckets,  on  the  foot  press." 

Per  contra,  the  statement  of  Harry  Lew,  the  boy  to  whom  the 
superintendent  refers,  is,  that  to  adjust  the  bands  spoken  of,  two 
persons  were  required;  one  person  could  not  adjust  it. 

In  the  course  of  his  examination  by  the  plaintiff,  as  her  witness, 
the  following  occurred,  viz. : 
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<*Q.  After  yoa  were  on  the  shaft,  what  did  you  do?  Yon  had  to 
stand  on  the  rang  of  the  ladder  to  reach  out  and  put  the  belt  on? 

"A.  Yes,  sir. 

"Q.  Did  you  ever  do  that? 

"  A.  Yes,  sir. 

"  Q.  How  often? 

"  A.  A  coaple  of  times. 

•*  Q.  You  say  the  whole  time  you  were  there;  how  oftep  did  you 
pat  it  up ! 

'<  A.  I  could' t  say.     I  did  it  a  great  many  times. 

**  Q.  Did  you  do  it  habitually — did  you  do  it  as  a  rule? 

<'  A.  Whenever  the  belt  had  to  be  put  oUy  I  had  to  put  it  on.  (Our 
italics.) 

**  Q.  Who  was  the  other  one  that  you  had  to  help  you? 

<<  A.  Daly  used  to  put  it  on,  too. 

"  Q.  Who  else? 

"  A.  The  foreman. 

<*  Q.  Those  are  the  only  ones  who  used  to  put  it  on — either  the 
foreman  or  Daly? 

"  A.  Yes,  sir. 

"  Q.  Who  told  you  to  put  the  belt  on? 

''  A.  The  foreman  told  me  to  put  it  on. 

'*  Q.  You  mean  by  the  foreman,  Mr.  Wolf? 

"A.  Yes,  sir. »' 

But  on  cross-examination  this  witness,  who  was  an  eye-witness  to 
the  accident,  says  in  course  of  his  answers : 

'»  Q.  Who  told  (Daly)  to  do  this? 

"  A.  To  put  on  the  belt? 

**Q.  Yes,  sir. 

"A.  /  did  not  hear  any  one  tell  him  to  put  on  that  belt.^  (Our 
italics.) 

'*  Q,  He  did  it  on  his  own  volition? 

"A.  Ye8j  sir;  I  never  heard  any  one  tell  him  to  put  on  that  belt. 
(Our  italics.) 

"  Q.  Did  you  ever  have  any  instructions  from  the  foreman  or  the 
assistant  foreman  to  put  on  that  belt? 

"  A.  About  telling  me  to  put  it  on? 

"  Q.  About  your  putting  it  on. 

"  A.  He  told  me  to  put  it  on.  The  foreman  used  to  tell  me  to  put  it 
on."     (Our  italics.) 
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There  are  one  or  two  others  of  plaintiff's  witnesses  who  testify 
that  they  frequently  saw  young  Daly  engaged  in  adjusting  the  belt. 
Yet,  on  the  main  proposition,  that  the  boy  was,  by  his  employment, 
charged  with  that  duty,  or  that  he  performed  that  service  at  the  in- 
*  stance,  under  the  direction,  or  with  the  knowledge  of  defendant's 
agents,  servants,  or  employees,  there  is  no  contradiction  of  the  pos. 
itive  testimony  of  the  foreman  and  superintendent.- 

And  there  is  where  plaintiff's  case  fails. 

It  is  perfectly  clear,  from  the  evidence,  that  plaintiff's  son  was  not 
•directed  by  defendant's  foreman  to  adjust  the  connecting  belt  the 
-witnesses  described  as  causing  the  accident ;  and  it  is  equally  cleax* 
that  neither  of  defendant's  servants,  agents  or  employees  ever  im- 
posed upon  him  the  performance  of  that  dangerous  duty.  Yet,  it  is 
in  proof  that  he  did  it  sometimes,  voluntarily;  though  this  was  un- 
known to  and  not  sanctioned  by  the  defendant's  superintendent  or 
foreman. 

Our  conclusion  is  that  a  case  for  damages  is  not  made  out. 

Judgment  affirmed. 


No.   11,932. 
State  of  Louisiana  vs.  Evaribte  Belaire  Fontenot. 

The  ruling  of  the  trial  jud^e  in'  allowing  certain  queatlons  to  be  answered  which 
are  objected  to  as  leading  will  not  be  disturbed,  unless  it  is  shown  that  under 
the  circumstances  under  which  they  were  asked  they  were  leading. 

A  witness,  who  is  asked  a  single  question,  mny  be,  on  cross-examination,  asked 
nil  such  questions  which  arc  legitimately  calculated  to  test  his  memory,  accu- 
racy and  veracity,  with  reference  to  the  single  fact  sworn  to. 

The  recommendation  of  the  jury  who  tried  the  case  for  a  new  trial  is  no  legal  rea- 
son why  it  should  be  granted. 

APPEAL  from  the  Eleventh  Judicial  District  Court  for  the  Parish 
of    St.  Landry.     Perrault,  J. 


M,  J.  Cunningham,  Attorney  General,  and  E,  B,  DuBuiason^  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


John  N.  Ogden,  for  Defendant,  Appellant. 
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Sabmitted  on  briefs  January  11,  1896. 
Opinion  handed  down  January  20,  1896. 
Rehearing  refused  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnebt,  J.  The  defendant  was  indicted  for  murder,  and  on  his 
trial  convicted  of  manslaughter  and  sentenced  to  two  years  at  bard 
labor. 

In  the  record  there  is  a  motion  to  quash  the  indictment.  It  does 
not  appear  to  have  been  passed  upon  in  the  lower  court.  No  men- 
tion is  made  of  it  in  defendant's  brief,  and  we  presume  it  was 
abandoned. 

Several  rulings  of  the  trial  judge,  on  the  introduction  of  evi- 
dence, were  objected  to  and  were  incorporated  in  one  bill  by  defend- 
ant. The  District  Attorney  asked  one  of  the  witnesses  the  follow- 
ing questions:  '^  Did  you  see  the  end  of  the  blade?"  ^*Is  that  the 
blade  that  was  pulled  out?"  "  Did  the  blade  break  off  when  the 
blow  was  struck?"  **Did  you  hear  any  noise  when  the  blow  was 
struck  ?"  "  Was  there  any  part  of  the  blade  projecting  from  the 
head,  and  if  so  how  much?"  "  Was  it  easy  or  hard  to  pull  out  the 
knife?" 

The  questions  were  objected  to  as  being  leading  and  suggesting  \he 
answer. 

In  his  statement  to  the  bill,  the  trial  judge  says  it  was  necessary  to 
answer  such  questions  in  order  to  arrive  at  the  facts,  the  witness 
being  asked  such  questions  in  order  to  be  made  to  understand  the 
matter  inquired  into.  He  further  states  that  the  defendant  had 
admitted  the  killing  by  means  of  a  knife  blade  being  driven  in  the 
head  of  the  deceased,  stating,  however,  that  he  did  so  in  self- 
defence. 

We  presume  from  the  judge's  statement  that  there  was  evidence 
as  to  the  knife  blade  having  been  driven  into  the  head  of  the  deceased. 
It  does  not  appear  whether  the  witness  on  the  stand  had  first  made 
the  statement,  but  the  inference  is,  that  he  had  testified  to  the  fact, 
and  these  questions  were  to  elicit  mere  matters  of  detail  in  reference 
thereto,  and  were  essential,  according  to  the  judge's  statement,  to 
arrive  at  the  facts.  We  see  no  objection  to  the  questions.  They 
were  not  leading,  so  as  to  suggest  a  fact  to  be  established  the  first 
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time,  but  of  details  of  the  iDflicting  of  tlie  wound,  which  had  been 
proven.  In  such  a  case  we  find  no  objection  to  questions  which  do 
not  suggest  an  answer  to  a  material  fact,  but  are  asked  in  the  way  of 
explaining  a  fact  not  disputed,  so  as  to  arrive  at  a  more  correct  un- 
derstanding of  the  same.  It  would  be  in  such  a  case  carrying  the 
well  defined  rule  of  excluding  leading  questions  to  an  unreasonable 
degree.  Under  certain  conditions  the  trial  judge  may  permit  leading 
questions  to  be  put,  and  the  ruling  of  the  judge  may  have  been 
under  proper  conditions.  .  On  this  point  we  are  not  informed; 
1  Greenleaf,  Ex.  Par.  434;  1  Starkie,  100. 

It  is  difficult  sometimes  to  determine  what  are  and  what  are  not 
leading  questions.  We  do  not  think  the  questions  propounded  are 
leading  questions.  They  can  be  answered  directly  with  an  affirmative 
or  negative  reply. 

A  witness  was  asked  by  the  defendant  one  question — whether  he 
had  seen  a  brass  knuckle  in  the  hands  of  the  deceased.  It  is  alleged 
in  the  bill,  that  on  cross-examination  the  prosecution  was  permitted 
to  interrogate  the  witness  on  all  the  facts  bearing  on  the  case,  but 
no  particular  questions  are  specified.  The  questions  were  permitted 
to  be  answered,  the  trial  judge  averring  as  a  reason  therefor  ^Hhat 
the  question  referred  to  the  time  of  the  confiict  between  defendant 
and  deceased.  The  litigated  fact  being  whether  the  deceased  at  the 
ti]!he  of  and  during  the  conflict  was  armed  with  a  dangerous  weapon, 
a  brass  knuckle.  It  was  competent  for  the  State  by  cross-examin- 
ation to  test  the  power  of  observation  or  of  memory  of  the  witness 
as  to  other  things  occurring  at  that  particular  time,  or  immediately 
before  or  after." 

As  stated,  we  are  informed  as  to  the  line  of  interrogation  by  the 
bill,  and  we  are  therefore  to  conclude  from  the  judge's  statement, 
that  the  cross-examination  was  limited  to  the  test  of  the  witness'  ac- 
curacy of  statement. 

In  the  motion  for  a  new  trial  it  is  urged  that  the  jury  stated  that 
they  did  not  want  to  hear  argument,  and  the  defendant's  counsel 
construed  this  to  mean  that  the  jury  were  satisfied  of  the  innocence 
of  the  accused,  and  that  as  a  consequence,  couns.^l  did  not  argue  the 
case.  That  he  was  deceived  by  the  request  of  the  jury;  otherwise 
he  would  have  argued  the  case.  This  is  certainly  no  ground  for  a 
new  trial.  The  defendant  must  be  bound  by  the  conduct  of  his  coun- 
sel, and  if  he  believed  matters  were  favorable  to  him. from  expres- 
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8ions  of  the  jary,  and  was  deceived  thereby,  it  was  his  volantary  act 
in  accepting  such  expressions,  and  no  relief  can  be  afforded  the  de- 
fendant. As  an  additional  reason  it  is  urged  that  six  jurors  who 
tried  the  case  signed  the  following  statement:  ^' We,  the  under- 
signed jurors,  having  rendered  a  verdict  in  the  above  case,  and 
knowing  that  we  are  liable  to  err  as  any  one  else  might  do,  hereby 
agree  that  the  accused  may  be  granted  a  new  trial."  Nothing  that 
the  jury  may  say  or  do  after  the  verdict  is  rendered  legally  can  in- 
fluence a  new  trial.  The  judge's  statement  is  of  more  force,  and  he 
distinctly  announces  that  the  verdict  was  correct. 
Judgment  affirmed. 


No.  11,982. 
A.  Goldman  et  al.  vs.  The  North  British  Mercantile  Insur-     48  as 

f52    Ttt 

ANCE  Company  of  London  and  Edinburg.  48  223 

114    152| 

A  paper  headed  conditions  containing  a  stipulation  that  the  assured  shall  at  all 

times  keep  his  commercial  books  and  papers  In  an  iron  safe,  to  preserve  them 
from  fire,  the  paper  being  plainly  marked  as  part  of  the  policy,  delivered  to 
aud  accepted  by  the  assured,  will  be  deemed  part  of  the  policy,  especially 
when  the  assured  sues  upon  the  policy  with  the  paper  attached  as  constituting 
bis  contract. 

Such  a  stipulation  is  a  promissory  warranty,  the  breach  of  which  is  not  cured  by 
the  allegation  that  from  oversight  or  neglect  on  the  part  of  the  assured,  or  his 
clerk,  the  books  were  not  in  the  safe  on  the  night  of  the  fire,  and  the  policy  is 
avoided  by  the  breach.    Wood  on  Insurance,  See.  179. 

The  allegations  In  a  supplemental  petition,  though  filed  after  the  exception  of  no 
cause  of  action,  may  be  considered  in  determining  the  exception. 

A  PPEAL  from  the  Nineteenth  Judicial  District  Court  for  the  Parish 
'  i    of  Iberia.     Voorhiee,  J. 

Morris  Marks  and  Walter  J.  Burke  for  Plaintiffs,  Appellants : 

A  paper  containing  particular  statements  relating  to  the  subject  mat- 
ter of  insurance  attached  to  the  policy  at  the  time  of  its  execution 
is  no  part  of  the  policy.     May  on  Insurance,  p.  182,  2d  edition. 

A  warranty  will  in  no  case  be  extended  by  construction,  nor  will  it 
be  made  to  include  anything  not  clearly  within  its  terms.  And 
it  will  be  construed  strictly  against  those  for  whose  benefit  it  is 
made  when  it  imposes  burdens  upon  others;  and  so  if  possible 
as  to  avoid  a  forfeiture.  May  on  Insurance,  2d  edition,  pp.  199 
and  200,  Sec.  170. 
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It  has  been  held  ^*That  a  paper  pasted  to  a  policy  containing  a  re- 
qairement  that  the  insured  shoald  keep  a  record  of  sales  war- 
ranted to  be  kept  in  an  iron  safe  at  night,"  held  a  representation 
and  not  a  warranty.  Am.  and  Eng.  Ency.  of  Law,  205;  Goddard 
vs.  East  Texas  Fire  Ins.  Co.,  67  Texas,  69. 


Saunder8  <&  Miller,  Morgan  &  Thompson,  Howe,  Spencer  &  Cocke  ^ 
for  Defendant,  Appellee. 


Argued  and  submitted  January  6,  1896. 
Opinion  handed  down  January  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiffs  sue  for  the  amount  of  a  loss  by  fire  of 
their  stock  in  store  insured  by  the  defendants.  The  defendants  ex- 
cepted there  was  no  action.  Thereafter  plaintiffs  filed  a  supplemen- 
tal petition.  The  court  sustained  the  exception  and  dismissed  the 
suit,  from  which  judgment  plaintiffs  appeal. 

The  policy  sued  upon  consists  of  one  paper  signed  by  the  agent  of 
the  company,  which  states  the  insurance  subject  to  the  three-fourths 
value  clause,  accompanied  with  the  stipulation  that  the  company  in 
the  event  of  a  loss  shall  be  entitled  to  a  proportionate  diminution  of 
its  liability  by  reason  of  an  additional  insurance;  and  then  follows 
the  clause  that  assured  should  keep  his  books  in  a  safe.  That  stipula- 
tion, the  basis  of  defendants'  exception,  is  substantially:  the  assured 
shall  take  an  inventory  of  stock  annually;  shall  keep  books  exhibiting^ 
his  purchases,  sales  and  business  transactions,  and  shall  keep  the 
books  and  inventory  securely  locked  in  an  iron  safe  at  night,  and  at  all 
times  when  the  building  is  not  open  for  business,  or  in  some  place 
not  exposed  to  fire  which  would  destroy  the  building.  The  petition 
made  no  reference  to  these  stipulations  constituting  which  is  called 
the  Iron  Safe  clause,  but  did  aver  the  loss  by  fire  and.  compliance 
with  all  conditions,  representations  and  warranties  in  the  policy. 
With  the  exception  of  no  cause  of  action  defendants  answered,  set* 
ting  up  the  failure  to  comply  with  the  iron  safe  clause  as  a  defence. 
Thereupon,  the  plaintiffs,  by  a  supplemental  petition,  substantially- 
admitted  the  non-compliance,  but  averred  the  books  and  papers  were 
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not  in  the  safe  when  the  Are  occurred  for  the  reason  that  OBing  the 
books  to  a  late  hoar  on  Batorday  night,  by  oversight  the  books  were 
not  put  in  their  safe ;  were  destroyed  in  the  fire  of  the  next  day 
<SQnday) ,  and  the  additional  averment  was  made  that  from  other 
books  and  duplicate  accounts  the  amount  of  the  loss  could  be  ascer- 
tained. In  this  position  of  the  pleadings  the  exception  of  no  cause 
of  action  was  sustained. 

The  plaintiffs  contend  that  the  exception  is  to  be  tested  by  the 
original  petition,  and  that  petition  they  maintain  was  sufficient.  We 
think  on  that  petition  the  exception  would  have  been  overruled* 
leaving  to  defendants  their  defence  of  «the  violation  of  the  safe 
clause.  It  would,  however,  be  of  no  avail  to  plaintifFs  to  reverse  the 
judgment,  even  if  the  supplemental  petitions  could  not  be  considered 
in  passing  on  the  exception,  for  they  still  would  have  to  encounter, 
on  the  face  of  their  own  pleadings,  the  defence  urged  by  the  excep- 
tions, and  if  that  defence  is  valid,  defendants  would  have  the  right 
to  a  determination  of  that  issue,  and  thus  save  the  trouble  and 
•expense  of  a  trial.  The  cbject  of  amending  is  to  set  out  more  fully 
the  cause  of  action,  and  we  think  the  lower  court  properly  treated 
both  original  and  supplemental  petitions,  as  presenting  the  cause  of 
action  denied  by  the  exception. 

The  question,  then,  is  whether  this  safe  clause  is  a  warranty, 
the  breach  of  which  avoids  the  policy ;  or,  if  a  warranty,  whether 
the  excuse  alleged  by  plaintiffs  in  their  supplemental  petition 
relieves  the  plaintiffs  from  compliance.  Representations  in  their 
usual  signiflcance  precede  the  policy,  and  refer  to  the  character, 
ownership,  use  and  other  particulars  of  the  subject  insured. 
Whether  material  or  not,  if  they  are  made  part  of  the  policy,  and  are 
false,  they  are  treated  also  as  warranties,  and  the  misrepresentation 
avoid  4  the  policy.  Wood  on  Insurance,  Sec.  160.  Promissory  war- 
ranties refer  to  what  the  insurer  engages  to  do  in  the  future.  Ob- 
viously, it  seems  to  us  the  safe  clause  is  a  promiB>ory  warranty  in-  . 
sorted  for  the  security  of  the  assured  to  guard  against  fictitious  losses. 
It  is  an  engagement  on  the  part  of  the  assured  that  the  l>ooks  and 
papers  deemed  the  most  valuable  evide  ce  of  the  property  and  its 
value  shall  be  preserved  from  destruction  by  the  method  plainly 
prescribed  by  the  policy.  We  notice  defendant's  contention  that  the 
stipulation  as  to  the  books  is  not  explicit;  that  it  does  not  state 
whether  the  books  shall  be  single  or  doable  entry,  and  is  deficient  in 
16 
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other  respects.  We  think  the  reqairement  that  the  assured  shaU 
keep  a  set  of  books  exhibiting  their  purchases,  sales  and  transactions 
is  sofficient.  Bat  the  argament  on  this  point  is  stripped  of  force  in 
view  of  the  fact  that  they  had  no  books  in  their  safe.  It  is  contend- 
ed on  behalf  of  plaintiff  that  the  courts  of  other  States  have  held  the 
stipulation  under  consideration  is  not  a  warranty.  A  decision  of  the 
Supreme  Court  of  Texas  is  relied  on  by  plaintiffs  on  this  branch  of 
their  argument.  In  New  York  the  statute  requires  all  conditions  to 
be  embraced  in  the  body  of  the  policy.  The  decisions  to  which  we 
have  been  referred  seem  mainly  to  be  devoted  to  questions  arising 
under  the  statute.  The  Massachusetts  decisions  cited  in  plaintiiTa 
brief  do  not,  in  our  appreciation,  sustain  the  plaintiff's  contention 
that  a  stipulation  like  that  under  consideration  is  not  a  warranty. 
The  question  never  has  been  decided  by  our  courts.  In  view  of  the 
nature  of  this  iron  safe  stipulation,  referring  as  it  does  to  the  future 
and  imposing  an  obligation  to  be  observed  by  the  assured  in  refer- 
ence to  th'eir  books,  we  must  regard  it  as  a  promissory  warranty. 
Wood  on  Insurance,  Sec.  179. 

But  the  plaintiffs  contend  that  under  the  allegations  in  the  supple- 
mental petition  the  failure  of  compliance  with  the  clause  is  excused. 
The  allegation  is  the  books  and  papers  were  not  in  the  safe  on  the 
night  of  the  fire,  owing  to  the  oversight  or  unintentional  ne- 
glect of  the  assured  or  their  clerk.  We  can  not  accept  the  alle- 
gation as  importing  an  equivalent  or  excuse  for  non-compliance 
with  the  plain  obligation  of  the  policy.  If  such  an  excuse  could  be 
accepted  it  would  be  to  change  the  contract.  It  would  be  idle  to  in- 
sert such  a  stipulation  in  the  policy,  if  neglect  or  oversight  of  the 
assured  could  be  deemed  sufficient  to  avoid  the  effect  of  their  fail- 
ure to  observe  a  duty  imposed  on  them  in  explicit  terms. 

Again,  the  plaintiffs  contend  the  iron  safe  clause,  because  on  a 
separate  sheet,  is  no  part  of  the  policy.  The  paper  was  delivered 
with  the  policy  bearing  the  statement  on  its  face  it  was  part  of  the 
policy.  Under  the  New  York  statute,  it  is  possible  this  might  not 
have  been  sufficient.  It  is  in  this  connection  the  decisions  of  the 
New  York  Court  bear  some  relation.  We  have  no  such  statute.  Be- 
sides the  paper  was  filed  with  t^e  petition  as  part  of  the  policy.  We 
hold  it  to  be  such. 

We  have  given  attention  to  the  authorities  cited  by  plaintiffs  and 
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have  considered  their  argument,  but  our  conclusion  is  the  judgment 
of  the  lower  court,  maintaining  the  exception,  is  correct. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  aflElrmed  with  costs. 


No.  11,992. 
Henry  O.  Pbbvost,  Syndic,  vs.  Hbnby  Walther.  ^  ^^i 

To  a  revooatory  action  for  the  recovery  of  an  asset,  which  was  pledged  and  as- 
signed by  an  insolvent  commercial  partnership  immediately  previous  to  their 
surrender,  an  individaal  member  is  not  a  necessary  party,  because  the  mem- 
bers of  the  firm  are  personated  by  the  creditors  to  whom  the  cesfiion  is  made, 
and  the  syndic  is  their  accredited  representative. 

The  syndic  Is  not  estopped  Judicially  by  the  creditors'  acceptance  of  their  debtors' 
cession  and  schedule.    Neither  imports  absolute  verity  on  its  face. 

The  fact  that  the  relations  of  factor  and  customer  exist  between  the  insolvents 
and  a  particular  creditor  does  not  justify  the  former  in  pledging  or  assigning 
to  the  latter  a  mortgage  note  not  relating  to  their  transactions,  immediately 
previous  to  their  surrender,  and  while  their  affairs  were  in  a  state  of  financial 
embarrassment. 

A  PPEAL  from  the  Eighteenth  Judicial  District  Oourt  for  the  Par- 
^    ish  of  Terrebonne.     OailUmety  J, 


Beattie  <£r  Beattie  and  Fenner,  Henderson  &  Fenner  for  Plaintiff, 
Appellee. 


L.  F.  Suthon  for  Defendant,  Appellant. 


Argued  and  submitted  January  9,  1896. 
Opinion  handed  down  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  suit  was  brought  by  the  syndic  of  the  creditors 
of  the  insolvent  commercial  partnership  of  John  A.  Hubbard  &  Co., 
and  of  John  A.  Hubbard  and  Harris  Gagn6,  the  individual  members 
composing  that  firm,  representing  that  the  insolvents  owned  a  cer- 
tain described  note  for  three  thousS^nd  dollars,  secured  by  mortgage 
and  vendor's  privilege  on  certain  real  estate;  and  that  the  same 
came  into  their  possession  anterior  to  its  maturity  for  a  valu- 
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able  considerfttion,  and  was  In  their  poasession  on  the  day  of  their 
cession,  and  passed  to  their  creditors  by  their  assignment.  Tiiat 
same  was  thereafter  illegally  and  fraudulently  transferred  to  the  de- 
fendant without  legal  or  sufficient  consideration,  after  maturity  and 
for  the  purpose  of  giving  to  him,  as  a  creditor,  an  undue  preference 
oyer  other  creditors  of  the  insolvents. 

He  prayed  for  judgment  decreeing  him  to  be  the  rightful  owner 
of  the  note  for  the  use  of  the  creditors,  and  an  injunction  restrain- 
ing him  from  making  a  sale  or  other  disposition  thereof,  pendente 
lite. 

The  defendant  first  filed  an  exception,  to  the  effect,  (1)  that 
John  A.  Hubbard  was  a  necessary  party  to  this  suit  as  a  revocatory 
action,  he  being  one  of  the  contracting  parties ;  (2)  that  the.  syndic 
is  estopped  from  bringing  the  suit  because  he  is  bound  by  the  in- 
solvent's schedule ;  (3)  that  he  is  without  interest  to  represent  the 
mass  of  creditors. 

They  were  tried  and  overruled,  and  the  defendant  then,  for  an- 
swer, plead  a  general  denial,  atod  especially  averred  that  the  rela- 
tions between  himself  and  the  insolvents  were  of  a  fiduciary  charac- 
ter, and  the  proceeds  of  rice  sold  by  them  for  his  account  were  in 
their  hands,  to  the  amount  of  six  thousand  dollars,  and  that  in  order 
to  secnre  the  same  in  part  the  note  in  controversy  was  pledg  d  to 
him  prior  to  their  insolvency,  and  that  he  received  it  in  good  faith 
and  in  ignorance  of  the  condition  of  Hubbard's  affairs.  That  the 
charge  of  fraud  comes  too  late — ^after  more  than  ten  days  had 
elapsed  after  the  cession  had  been  made  and  accepted. 

On  the  trial  there  was  judgment  in  favor  of  the  plaintiff,  and  the 
defendant  has  appealed. 

Addressing  our  attention  first  to  the  defendant's  exceptions,  it 
seems  to  us  very  clear  that  John  A.  Hubbard,  individually,  is  not  a 
necessary  party  to  this  litigation,  (1)  because  he  is  one  of  the  de- 
clared insolvents  and  is  personated  by  the  creditors  through  the  in- 
strumentality of  the  syndic,  who  is  plaintiff ;  (2)  because  John  A. 
Hubbard  individually  was  not  the  debtor  of  the  defendant.  For  it 
appears  from  the  transcript  that  the  defendant  ^'  was  a  creditor  of 
John  A.  Hubbard,  the  said  John  A.  Hubbard  being  a  commercial 
firm  composed  of  John  A.  Hubbard  and  Harris  Gagn6,  doing  busi- 
ness under  the  name  of  John  A.  Hubbard.  Mr.  Walther  had  been 
doing  business  with   that  firm  for  many  years,  and  when  (the)  firm 
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changed  its  name,  about  January  1,  1894,  from  John  A.  Habbard 
to  John  A.  Hubbard  &  Oo.,  there  was  no  change  in  the  personnel 
of  said  firm,  it  stiU  being  composed  of  (John  A.  Hubbard)  and  Mr. 
6agn&  And  Mr.  Walther  continued  business  with  xis  without  any 
interruption,  and  was  a  creditor  and  is  a  creditor  of  John  A.  Hub- 
bard &  Co." 

This  statement  is  that  of  John  A.  Hubbard,  as  a  witness. 

It  seems  to  us  equally  clear  that  the  syndic  is  not  bound  or  estopped 
by  the  creditors'  acceptance  of  the  cession  and  schedules  of  the  in- 
solvents; for  if  either  is  esteemed  to  import  absolute  verity,  there 
would  be  neither  safety  or  security  to  the  creditors.  Such  a 
construction  of  the  law  would  prove  utterly  subversive  of  the  prin- 
ciples of  the  insolvency  laws,  the  object  of  which  is  to  place  the 
creditors  in  a  position  where  they  can  make  available  for  themselves 
aU  of  the  assets  of  the  insolvent,  to  the  end  that  the  same  may  be 
sold  and  the  proceeds  distributed  in  concurmt  according  to  their  reU 
ative  rank  and  priority. 

Indeed  this  a  well  settled  proposition.  It  was  raised  and  decided 
in  Ohaife,  Syndic,  vs.  Scheen,  84  An.  687,  the  court  employing  this 
language,  viz. : 

*<The  appointment  of  a  syndic,  like  that  of  an  assignee  in  bank- 
mptcy,  so  far  from  committing  the  creditors  to  the  correctness  of 
the  schedule  and  precluding  them  or  their  representatives  from 
seeking  to  amend  or  change  it,  it  was  but  a  step  preliminary  to  the 
regulation  and  adjustment,  as  between  the  insolvent  and  credi- 
tors, and  among  the  latter,  inter  seacy  of  all  matters  embraced  in 
the  surrender,  and  reported  in,  or  pertaining  to,  the  schedule  sub- 
mitted." 

That  decision  meets  the  identical  question  counsel  for  defendant 
has  raised  in  the  instant  case,  and  it  is  conclusively  against  his  con- 
tention. 

Instead  of  the  syndic  being  without  interest  to  represent  the  mass 
of  the  creditors,  such  is  the  immediate  object  of  his  appointment. 
There  is  no  force  in  this  contention. 

With  regard  to  the  prescription  of  ten  days*  which  is  urged  as  a 
bar  to  the  plaintiff's  action,  it  is  suflElcient  to  say,  that  the  only  action 
which  is  prescribed  by  ten  days,  with  which  we  are  familiar,  is  that 

«NOTK— OlTil  Code,  Art«..  1970-1994;  Muse,  Syndic  vs.  Yarborough.  11  Ul.  530: 
Stein  Ts.  Gibbons  A  Irby,  16  La.  103.^Bbpobtbr. 
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which  is  defined  in  Revised  Statutes,  Sec.  1802 ;  and  it  has  no  appli- 
cation to  the  revocatory  action. 

Onr  appreciation  of  the  defendant's  answer  is,  that  it  admits  the 
existence  of  all  the  essential /acto  on  which  plaintiff  grounds  this  ac- 
tion,  and  leaves  for  examination  and  decision  a  single  question  of 
law ;  and  that  question  is,  whether  or  not  John  A.  Hubbard  &  Oo. 
had  the  right  to  pledge  to  the  defendant  the  note  in  controversy,  im- 
mediately preceding  their  judicial  surrender,  and  when  they  were 
confessedly  in  embarrassed  circumstances,  financially — ^the  defendant 
being  a  preferred  creditor  of  the  insolvents,  as  his  factors  and  com- 
mission merchants  at  the  time,  for  proceeds  of  rice  sold  and  unac- 
counted for. 

This  question  was  correctly  solved  by  the  District  Judge,  and  hia 
judgment  is  supported  by  a  well-reasoned  written  opinion.  The  in- 
solvents might  have  paid  defendant  out  of  the  proceeds  of  the  rice 
he  had  shipped  and  they  had  sold ;  but  being  in  insolvent  circum- 
stances, they  had  no  right  to  thus  divert  their  other  assets  to  the 
prejudice  of  other  creditors. 

Judgment  affirmed. 


No.  11,988. 
M.  L.  Broussard  et  alb.  vs.  Elias  A.  Pharr  bt  AiiS. 

It  appearing  from  the  evidence  (feAor»  two  or  more  conflicting  patents,  which 
were  issued  by  the  Register  ot  the  State  Land  Office,  for  the  same  land,  to  different 
parties,  at  different  dates,  that  those  last  issued  were  predicated  upon  prior  loca- 
tions  made  under  internal  Improvement  certificates  in  due  form  of  law,  and  those 
first  Issued  were  not  founded  upon  sufficient  proofs,  the  last  in  date  of  Issuance 
will  reflect  the  paramount  title. 

A  PPE AL  -  from  the  Nineteenth  Judicial  District  Oourt  for  the  Par- 
"^    ish  of  Iberia.     Voorhies,  J. 


Foster  <&  Broussard  for  Plaintiffs,  Appellees. 

Walter  J,  Burke  and  L.  0.  Hacker  for  Defendants,  AppeUants. 


Submitted  on  briefs  January  11,  1896. 
Opinion  handed  down  February  10, 1896. 
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The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  plaintiffs,  claiming  joint  ownership  of  a  tract 
of  land,  and  alleging  certain  acts  of  trespass  and  waste  committed 
by  defendants  thereon  under  the  color  of  title,  pray  for  judgment 
recognizing  their  ownership  thereof,  perpetually  enjoining  the  de- 
fendants from  committing  further  acts  of  waste  and  depredation 
and  maintaining  their  writ  of  sequestration  of  the  timber  which  had 
been  felled  to  the  ground. 

The  defendants  set  up  ownership  and  possession  in  good  faith 
under  titles  translative  of  property,  predicated  upon  patents  issued 
by  the  State  to  their  authors. 

They  aver  that,  acting  under  a  written  agreement  with  other  par- 
ties, *'  they  have  engaged  in  extensive  works  on  said  land  deaden- 
ing and  trailing  timbers,''  and  in**  doing  other  works  for  the  advan- 
tage of  said  land,  the  benefit  of  which,  in  the  event  of  an  eviction, 
woold  accrue  to  the  plaintiff." 

They  pray  for  judgment,  rejecting  plaintiffs'  demand,  and  dis- 
solving their  writs  of  injunction  and  sequestration.  That  their  title 
be  recognized  and  they  be  maintained  and  quieted  in  their  posses- 
sion; but,  in  the  alternative  that  judgment  should  go  against  them, 
they  pray  for  judgment  in  their  favor,  permitting  them  to  remove 
from  the  land  the  timbers  which  they  have  prepared  for  market ; 
"or  to  complete  their  Wi.rk  for  marketing,  upon  paying  petitioners 
such  market  or  usual  price  for  the  stumpage  as  shall  be  determined 
by  the  court ;  or  in  the  alternative  that  petitioners  elect  to  keep  or 
retain  all  the  fruits  of  their  labor,  that  they  be  condemned  in  aolido 
to  pay  (them)  for  the  expenses  "  they  have  incurred,  in  the  aggre- 
gate of  two  thousand  three  hundred  and  eighty  dollars. 

The  court  below  maintained  the  plaintiff's  title,  and  perpetuated 
their  injunction ;  but,  considering  the  evidence  to  be  insufficient  as 
to  the  quantity  of  timber  that  had  been  **  cut  and  trailed  by  the  de- 
fendants on  rhese  particular  tracts  of  land,"  it  dissolved  the  se- 
questration, fully  reserving  the  rights  of  the  plaintiffs  as  to  the  trees 
,  which  had  been  deadened  by  the  defendants,  and  the  rights  of  the 
defendants  as  to  the  trees  cut,  or  their  value. 

Virtually,  the  court  decided  the  question  of  title  to  the  land,  and 
nothing  more.     From  that  judgment  the  defendants  have  appealed. 
The  lands  which  are  involved  in  this  suit  are  swamp  lands,  in  the 
woods. 
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PlaintiffB  predicate  their  title  upon  mesne  conveyftnces  duly  re- 
corded, traced  back  to  two  certain  State  land  warrants,  bearing  the 
nnmbers  66  and  67,  respectively,  which  were  issued  to  John  De  Val- 
eoortonthe  3d  of  March,  1847;  and  the  defendants  claim  under 
mesne  conveyances  duly  recorded,  traced  to  three  State  patents, 
bearing  the  numbers  1668,  1820  and  4706,  respectively. 

The  contention  of  defendants'  counsel  is  that  no  patents  were  ever 
issued  to  De  Valcourt  as  evidence  of  his  title  under  the  warrants  of 
location  which  were  issued  in  his  favor  in  1847;  and  that,  for  the 
first  time,  patents  were  caused  to  be  issued  to  him  more  than  two 
years  subsequent  to  the  date  of  the  patents,  which  were  issued  to 
defendants'  authors,  and  upon  which  they  base  their  claim  of  own- 
ership. 

Consequently,  they  say,  the  question  is  well  raised  as  to  who  have 
the  better  title  to  the  land  in  dispute — the  first  holders  of  patents  or 
the  transferees  of  the  land  warrants  or  certificates. 

It  appears  that  in  1847,  John  De  Valcourt  purchased  from  the  State 
of  Louisiana  Internal  Improvement  Warrants,  Nos.  66  and  67,  which 
were  located  upon  the  lands  which  are  claimed  by  the   plaintiffs. 
That  said  lands  were  selected  by  the  State,  and  approved  to  the 
State  by  the  Secretary  of  the  Interior  in  1850 ;  and  thereupon  a  cer- 
tificate of  location  was  issued  to  John  De  Valcourt.  therefor. 
In  1862  he  conveyed  the  land  to  Elizabeth  Morse  and  another. 
In  1869  they  conveyed  to  0.  and  F.  Sampson. 
In  1872  they  conveyed  to  Junius  Sampson. 

In  1804  he  conveyed  to  Levert  and  Mailne,  from  whom  plaintiffs  ac- 
quired by  purchase  all  of  the  said  conveyances  having  been  duly  re- 
corded. 

The  lands  in  question  are  of  those  which  were  donated  to  the  State 
of  Louisiana  by  the  government  of  the  United  States  in  1841  for  pur- 
poses of  internal  improvement ;  and  the  State,  in  pursuance  of  an 
act  of  the  Legislature,  issued  and  sold  what  were  known  as  inter- 
nal improvement  warrants,  two  of  which  were  purchased  and  located 
by  plaintiffs'  vendor,  as  above  recited.  Act  of  Congress  approved 
on  the  4th  of  September,  1841 ;  Act  91  of  the  Louisiana  Legislature 
of  1844;  Section  2449  of  the  United  States  Revised  Statutes;  Fraaher 
vs.  O'Connor,  116^U.  S.  102;  McCreery  vs.  Haskell,  119  U.  S.  327; 
Wiggins  vs.  Qnier,  18  An.  366. 
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Plaintiffs'  theory  is  that,  notwithstaadiqgDe  Valeoart  had  obtained 
the  certificates  from  the  land  department  of  the  State  of  Loaisiaaa 
prior  to  the  date  of  approval  by  the  Secretary  of  the  Interior  to  the 
State  of  said  lands^  the  vesDitare  of  tide  in  the  State  at  a  snbse- 
qnent  date  draws  to  it  a  good  and  perfect  title  in  him  nnder  said 
certificates  ah  initio. 

And  this  proposition  not  only  seems  to  be  correct,  bnt  the  State  is 
the  common  author  of  plaintiffs  and  defendants'  title,  and  conse- 
qaentiy  neither  can  qoestion  the  title  she  derived  from  the  govern* 
ment. 

Their  contention  is  that  lands  which  are  held  nnder  a  certificate 
of  entry  thns  issned  enters  the  domain  of  private  property,  be- 
comes a  proper  subject  of  sale,  and  is  thereafter  fully  under  the  pro- 
tection of  laws  affecting  the  rights  of  property.  That  such  certifi- 
cates of  location  afford  sufficient  muniments  of  title  on  which  to 
rest  a  petitory  action,  having  full  effect  from  the  time  of  their  is* 
suance.     Simien  vs.  Perrodin,  85  An.  981. 

That  a  patent  is  but  the  final  confirmation  of  the  right  which  was 
previously  conferred  by  certificate  of  entry,  or  internal  improve- 
ment location. 

That,  as  between  the  holder  of  a  certificate  and  a  third  person,  it 
confers  all  the  rights  that  a  patent  could  confer.  Wiggins  vs, 
Gnier,  supra. 

That  proposition  appears  to  be  fully  borne  out  by  our  opinion  in 
Bronssard  vs.  Broussard,  48  An.  928,  in  which  the  court  say : 

''From  repeated  adjudications  of  our*  courts  on  the  subject,  we 
gather  the  settled  doctrine  to  be  this:  That  while  a  receiver's 
receipt  or  certificate  is  not  of  equal  dignity  with  a  patent  as 
showing  complete  and  absolute  divestiture  of  the  title  of  the  gov- 
ernment, yet  that  land  so  held  under  the  former  enters  fully  into  the 
domain  of  private  property." 

The  contention  of  plaintiffs'  counsel  is,  therefore,  that  the  patent 
which  was  issued  to  them  in  1896  conferred  no  new  rights,  but 
simply  recognized  the  rights  which  previously  existed  under  the  in- 
ternal improvement  certificates;  and  that  such  patents  primed  those 
Issued  to  the  defendants'  authors  in  1888  and  in  1893. 

Per  contra^  that  of  defendants'  counsel  is  as  follows,  viz. : 

''  We  are  not  unmindful  of  the  proposition  upon  which  the  plain- 
tiffs rest  their  contention,  that  land  held  under  a  certificate  of  entry 
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enters  the  domain  of  private  property,  and  becomes  a  sabject  of  con- 
tracts, and  is  fnlly  under  the  o'peration  of  our  laws  touching  the 
property  rights  of  all  classes  of  persons,  and  such  certificate  is  suffi- 
cient evidence  to  support  a  petitory  or  other  real  action.  Simien  vs. 
Perrodin,  35  An.  931. 

**  The  decision  referred  to,  and  it  quotes  many  in  its  support,  rec- 
ognizes that  a  receiver's  receipt  or  certificate  is  not  of  equal  dignity 
with  a  patent  as  showing  a  complete  and  absolute  divestiture  of  title ; 
and  the  proposition  which  here  is  submitted  is,  that  although,  as  be  - 
tween  the  State  and  the  holder  of  the  certificate  or  warrant,  the  cer- 
tificate or  warrant  is  equivalent  to  title,  still  it  can  not  be  so,  as  be- 
tween the  holder  of  a  warrant,  who  has  not  taken  steps  to  cause  a 
patent  to  issue  to  him,  and  the  holder  of  a  patent,  who  holds  the 
highest  muniment  of  title.  This  phase  of  the  case  seems  to  have 
been  presented  in  the  case  of  Helluin  vs.  Minor,  in  12  An.  125. 

*'  The  court  said :  *  In  this  statement  of  the  case,  it  is  evident 
that  plaintiffs'  counsel  have  assumed  that  register's  certificate  and 
receiver's  receipt  are  title.  Now,  as  between  the  holder  of  the  reg- 
ister's and  receiver's  receipt,  and  the  patentees,  the  question .  might 
be  much  more  pertinently  asked,  which  party  holds  the  legal  title 7 
The  general  government,  we  believe,  has  uniformly  held  that  the 
patentee  is  the  holder  of  the  legal  title  (Pontalba  vs.  Copland,  8 
An.  87).  If  so,  defendant's  title  must  prevail,  unless  there  are  equi- 
ties to  defeat  it.'  " 

The  transcript  exhibits  the  following  facts  as  applicable  to  this 
controversy,  viz. : 

The  two  internal  improvement  certificates  above  referred  to  were 
issued  and  signed  by  the  State  Treasurer  and  Register  of  the  State 
Land  Office  on  the  3d  day  of  March,  1847,  of  which  John  De  Valcourt 
became  the  purchaser. 

A  certified  extract  from  the  record  of  the  General  Land  Office  at 
Washington,  D.  C,  showing  that  the  selections  of  land  made  by  the 
State,  under  the  Act  of  September  4,  1841,  had  been  approved  and 
confirmed  to  the  State,  March  6,  1850,  as  per  said  internal  improve- 
ment certificates. 

An  extract  from  the  record  of  the  Land  Office  at  Opelousas,  show- 
ing the  selection  and  approval  of  said  lands  under  the  act  of  Con- 
gress, on  September  4,  1841. 

The  application  of  plaintiffs  to  the  Register  of  the  State  Land  Office 
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at  Baten  Rouge,  on  the  20th  of  Angast,  1895,  with  the  aforesaid 
documents  annexed,  for  the  issuance  of  a  patent  in  conformity  with 
said  internal  improvement  certificates. 

A  certificate  signed  by  the  Register  of  the  State  Land  OflElce,  on 
the  6th  of  March,  1847,  that  John  De  Valcourt  had  on  that  date  filed 
in  his  office  the  aforesaid  internal  improvement  certificates,  together 
with  a  list  of  lands  upon  which  same  were  to  be  located. 

A  certificate  from  the  Register  of  the  Land  Office  of  the  United 
States  at  New  Orleans,  on  the  16th  of  August,  1895,  showing  the 
lands  which  were  located  by  John  De  Valcourt  under  the  aforesaid 
internal  improvement  certificates  on  the  6th  of  March,  1847. 

A  further  certificate  of  the  same  officer,  of  same  date,  to  the  effect 
that  the  register  of  internal  improvement  locations  shows  that  John 
De  Valcourt  located  the  lands  in  controversy  on  the  date  specified. 

The  patents  of  the  State  which  were  issued  by  the  Register  of  the 
State  Land  Office  to  John  De  Valcourt  on  the  .31st  of  August,  1895,  in 
pursuance  of  the  aforesaid  certificates  and  proofs. 

The  testimony  of  the  Register  of  the  State  Land  Office  was  taken 
mider  commission,  and  the  purport  of  his  evidence  is  that  the  pat- 
ents upon  which  the  defendants  base  their  title  were  issued  by  him 
to  the  defendants'  vendors  under  the  impression  that  the  land  had 
not  been  previously  located  and  confirmed  by  the  Secretary  of  the 
Interior.  That  notwithstanding  the  records  of  his  office  did  not,  at 
the  time,  exhibit  any  evidence  that  sach  location  had  been  made,  he 
was  under  the  belief  that  such  was  the  fact,  and  that  he  so  informed 
the  appellant  applicant,  and  he  agreed  to  accept  the  patents  at  hia 
own  risk.  That  when  the  aforesaid  exhibits  and  proofs  of  the  prior 
location  of  said  lands  were  presented  to  him  he  became  satisfied  that 
the  patents  he  had  issued  were  erroneous,  and  he  thereupon  issued 
the  patents  of  the  defendants  and  gave  the  first  patentees  due  notice 
thereof. 

Under  this  statement  of  the  facts  underlying  the  patents  to  the 
land  in  controversy  we  feel  entirely  satisfied  that  the  District  Judge 
rendered  a  proper  decree. 

Judgihent  affirmed. 
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No.  12,018. 

John  W.  Saint  vs.  The  Ohabity  Hospital  bt  alb.,  Lbgatbbs, 
Undbb  thb  Will  of  Mbs.  Ehma  Saint. 

It  is  not  reqaired  for  the  yalldity  of  the  niystlo  will  that  It  be  dosed  with  wax; 
muollage  or  other  adhesive  substances  may  be  used  adequate  to  the  firm  clos- 
ing of  the  euvelope,  and  the  law  does  not  exact  that  any  seal  be  impressed  on 
the  envelope.  Oivll  Code,  Article  1684;  16  La.  Rep.,  p.  88;  8  Troplong  Dona- 
tions et  Testaments,  p.  166;  2  VazeiUe,  477. 

A  PPEAL  from  the  Seveoth  Judicial  District  Ooart  for  the  Parish  of 
^^     East  Oarroll.     Montgomery ^  J. 


Clifton  F.  Dav%8,  T.  H,  Thorpe  and  Leonard  K.  Barber. tor  Plaintiffs, 
Appellants. 


Joseph  E,  Ransdell^  C.  8.  Wyly  and   Farrar,  Jonas  db  KruUechniU 
for  Defendants,  Appellees. 

Argued  and  submitted  January  20,  1896. 
Opinion  handed  down  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiLLBR,  J.  The  question  in  this  case  is  the  yalidity  of  a  mystic 
will,  alleged  not  to  haye  been  sealed  in  the  mode  directed  by  law. 
The  judgment  of  the  lower  court  maintained  the  will,  and  plaintiff, 
the  legal  heir  of  the  testatrix,  prosecutes  this  appeal. 

The  envelope  containing  the  will  is  brought  up  with  the  record. 
The  testimony  and  the  envelope  itself  shows  that  the  will  was  placed 
in  the  envelope  lined  with  cloth,  the  flap  attached  and  adhering  to 
the  paper  with  mucilage,  and  the  envelope  thus  closed.  On  the 
back  of  the  envelope,  and  written  across  the  edge  of  the  flap  where 
it  adheres  to  the  paper,  is  the  superscription  of  the  notary  of  the 
presentation  to  him  by  the  testatrix  of  the  envelope  closed  and 
sealed,  with  the  declaration  that  it  contained  her  last  will,  and  fol- 
lowed by  the  signature  of  the  notary  and  the  witnesses. 

The  requisites  of  the  mystic  will,  so  far  as  necessary  to  be  consid- 
ered in  this  case,  are  that  the  paper  containing  the  testator's  dispo- 
sition or  that  serving  for  the  envelope  must  be  closed  and  sealed. 
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and  thus  closed  and  sealed  must  be  presented  by  the  testator  to  the 
notary  with  the  declaration  it  contains  the  testator's  will.  Oiyil 
Code,  Art.  1684. 

The  argament  for  the  defendants  is  that  the  envelope  never  had 
any  seal  in  the  legal  sense.  It  is  insisted  that  the  law  requires  both 
sealing  and  closing,  that  this  exacts  that  some  substance  other  than 
mucilage  shall  be  used,  and  that  there  must  be  some  impress  in  the 
form  of  a  seal  on  the  substance  thus  used.  If  the  words  of  the  Oode 
are  to  be  taken  in  their  strict  sense,  support  would  be  afforded  the 
plaintiff^s  argument  in  respect  to  the  seal.  Our  jurisprudence  is 
meagre  on  this  subject.  The  object  of  sealing  and  closing  is  obvi- 
ously to  guard  against  any  substitution  of  another  paper  for  that 
contained  in  the  envelope,  or  any  tampering  with  the  paper  contain- 
ing dispositions  of  the  testator.  Neither  the  use  of  wax  or  the  im- 
press of  the  seal  can  afford  complete  protection  to  the  enclosed 
paper,  hence  we  find  the  French  authorities  dealing  with  the  Art. 
976  of  the  Napoleon  Code  corresponding  with  Art.  1684  of  our 
Oode  do  not  exact  the  use  of  any  seal  nor  any  specific  adhesive  sub- 
stance to  close  the  envelope.  There  is  some  divergence  of  views  of 
the  French  commentators  on  these  points,  but  there  is  an  array  of 
authorities  to  the  effect  that  sealing  implies  firmly  closing  the  paper, 
and  there  is  no  necessity  for  any  Impress  of  a  seal.  Thus  Troplong 
puts  it :  '^  £st-il  n6cessaire  pour  sceller  le  testament  que  le  testateur 
imprime  sur  la  cire,  on  le  pain  a  cacheter  dont  il  se  sort  un  cachet, 
un  sceau,  une  marque  grav6e  qui  laisse  des  traces."  He  answers 
the  question :  ni  I'ordonance  ni  le  Oode  n'ont  present  une  forme  par- 
ticnli6re  pour  apposer  ce  scellement;  il  suffit  que  d'apr6s  P^tat  ma- 
teriel de  la  pi6ce,  la  cloture  en  soit  faite  avec  des  precautions  qui 
prot6gent  le  secret  des  Merits  et  ne  permettent  pas  de  les  ouvrir  sans 
les  briser.  Si  done  les  rubans  sent  li6s  et  retenns  par 
de  la  cire,  si  les  bouts  du  papier  sout  rapproch6s,  unis 
pas  une  mati^e  servant  a  sceller  telle  que  cire,  pains,  colle  forte,  le 
voeu  de  la  loi  est  satisfait  et  il  y  aurait  une  s6verit6  d6raisonable  a 
pretendre  que  toutes  ces  precautions  seront  vaines.  si  les  pains,  la 
colle,  etc.,  ne  restent  pas  graves  par  un  sceau  laissant  des  traces." 
8  Troplong  Donations  etTestaments,  pp.  166-67,  par.  1627.  Wefind 
concurrence  in  this  view  in  Ooin  Delisle,  pp.  398,  399 ;  2  Vazeille, 
p.  476.  The  last  author  upholds  the  rule  of  equivalents  for  the 
requisites  of  the  Oode  as  to  the  closing  and  sealing,  rejects  the  use  of 
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a  seal  and  maintains  the  firm  closing  of  the  paper,  whether  with  wax, 
pains  a  cacheter  or  other  substance.  Indeed,  the  French  commenta- 
tors hold  that  the  provisions  of  the  Code  on  this  sabject  are  designed 
to  guide  the  courts  in  admitting  to  probate  mystic  wills,  and  enjoin 
that  the  envelope  when  presented  according  substantially  with  the 
closing  and  sealing  required  shall  present  no  evidence  of  having 
been  opened.  2  Vazeille,  p.  477.  In  the  light  of  the  seauthoriiies 
our  Supreme  Court  held  that  a  will  closed  with  wafers  with  no  seal 
was  valid.     Hart  vs.  Thompson  Executors,  15  La.  88. 

In  this  case  the  envelope  is  closed  with  the  mucilage  or  gummy 
substance  used  to  seal  envelopes,  the  superscription  is  written  across 
the  envelope  where  the  flap  adheres  to  the  paper,  so  that  if  opened 
the  writing  of  the  superscription  would  be  torn  and  thus  reveal  the 
opening.  Closed  in  this  manner,  with  the  superscription  intact  and 
exhibiting  no  evidence  of  having  been  opened  after  the  sealing  at- 
tested by  the  superscription,  until  presented  for  probate,  in  our  view 
the  requisites  of  the  law  have  been  fulfilled  and  the  will  is  valid. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  with  costs. 


No.  11,968. 
Charles  Unter  vs.  Metropolitan  National  Bank  bt  alb. 

If  an  act  of  sale  for,  at  least,  some  oonsfderation  was  not  passed  to  defraud  cred- 
itors with  whom  it  was  proposed  to  contract  later,  the  subsequent  contractors 
have  no  right  to  have  it  annulled. 

In  cases  of  fraud  and  simulation  the  oonyer.->ations  and  admissions  of  the  parties, 
even  when  not  made  in  the  presence  of  each  other,  their  acts  and  actions  are 
admissible  as  evidence,  leaying  to  the  court  from  all  surrounding  circum- 
stances to  Judge  of  their  weight  as  evidence. 

A  witness  examined  out  of  court  before  an  officer  authorized  to  receive  his  depo- 
tions,  should  remain  until  d  scharged  and  he  should  sign  the  depositions. 

APPEAL  from  the  Tenth  Judicial  Court  for  the  Parish  of  Natchi- 
toches.    Coco,  J. 


Chaplin i  Breazeale  <fir  Chaplin  for  Plaintiff,  Appellee. 


I,  J,  Ringolaky,  Pierson  <fe  Porter y  Scarborough  <&  Carver  for  De- 
fendants, Appellants. 


I 

L 
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Argaed  and  sabmitted  December  18,  1895. 
Opinion  handed  down  January  6,  1896. 
Rehearing  refused  Febraary  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  defendants,  claiming  as  creditors  of  Mrs.  O.  Har- 
der, separate  in  property  from  her  husband  and  a  public  merchant, 
brought  suits  on  their  respective  claims  and  made  the  statutory 
averments  for  writs  of  attachment. 

Several  days  after  this  debtor's  property  had  been  attached,  the 
defendants  directed  the  sheriff  to  seize,  under  the  writs  of  attachment 
in  his  hands,  a  stock  of  goods  in  another  store.  Charles  Unter, 
claiming  as  owner  of  the  goods  thus  attached,  gave  the  sheriff  an 
indemnity  bond  and  took  back  the  goods.  He  also  enjoined  the 
Beizare  and  sale  of  this  stock. 

The  answer  of  tbe  attaching  creditors  to  the  petition  of  injunction 
denies  that  the  goods  were  passed  to  Unter  by  sale  or  other  trans- 
fer, and  alleges  that  if  there  was  any  su.ch  transfer  it  was  wholly 
fictitious,  and  it  was  fraudulent  and  null  and  void  against  creditors. 

In  1892,  1893  and  1894  to  February  6,  the  plaintiff  was  a  partner  of 
Mrs.  Marder,  wife  of  E.  Marder,  in  Natchitoches,  On  the  date  last 
mentioned,  he  bought  the  half  interest  of  his  partner,  valued  at  three 
thoos&nd  and  fifty- four  dollars  and  forty -eight  cents,  for  two  thou- 
sand five  hundred  and  fifty  dollars  cash,  and  the  deed  called  for,  not 
the  half  interest,  but  the  whole  of  the  stock  of  which  plaintiff  claims, 
he  was,  at  the  time,  the  owner  of  the  half. 

Although  the  stated  consideration  was  cash,  only  two  hundred 
dollars  were  paid  cash,  and  the  remainder  was  represented  by  eight 
notes,  payable  in  instalments  in  different  amounts,  signed  by  the 
plaintiff,  as  maker,  in  favor  of  the  vendor. 

In  August,  1894,  the  Marders  returned  to  Louisiana  and  opened  a 
store  in  Natchitoches  and  another  in  Minden.  For  these  stores,  after 
An^;ust  and  prior  to  the  winter  of  that  year,  he  bought  gooHs  to  the 
amount  of  ten  thousand  dollars.  In  Novembe  they  sold  their  stock 
in  Minden  in  bulk  to  merchants  and  shipped  the  remainder  to 
Natchitoches. 

On  the  10th  of  November  E.  Marder  wired  to  Kendall  Boot  Co. 
advising  them  to  protect  theniselves,  as  he  was  being  pushed.    Tbe 
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representfttiye  of  that  firm  wired  back  to  the  debtor,  Marder,  to  give 
him  a  chattel  mortgage.  Marder  replied  that  they  were  not  legal  in 
LoniBiana,  and  suggested  to  his  creditor  to  send  his  claim  to  an  at- 
torney with  instructions  to  attach  at  once. 

The  firm,  instead,  sent  a  representative  to  Nachitocbes,  who  found 
his  firm  preceded  by  another  creditor,  and  an  attachment  levied  on 
the  remnant  of  the  goods,  which  brought  seven  hundred  dollars, 
while  his  indebtedness  for  goods  bought  in  the  previous  summer  and 
fall  amounted  to  about  eleven  thousand  dollars. 

The  creditor,  Barmon,  whose  attachment  was  first  in  date,  went 
to  the  store  of  plaintiff.  He  was  not  permitted  to  come  in  and  ex  • 
amine  the  goods. 

This  witness  says:  '*!  was  down  in  Natchitoches  to  bid  on  the 
goods  of  Marder,  which  I  had  attached.  I  went  into  Unter's  store, 
but  he  did  not  like  for  me  to  come  in  much,  and  look  around.  When- 
ever I  went  there  they  were  always  in  front  of  the  store  and  woald 
get  in  front  of  me  so  I  could  not  get  back  into  the  store  and  examine 
the  goods.  I  mean  Charles  Unter  and  his  brother;  they  always 
managed  to  get  around  in  front  of  me.  However,  I  came  in  once 
when  the  covers  were  turned  up  in  a  place  or  two,  and  there  I  saw 
quite  a  lot  of  the  goods  that  had  been  purchased  from  me  and  not 
paid  for."    Part  of  these  goods  had  been  bought  in  September,  1894. 

The  representative  of  the  Kendall  Company,  with  their  attorneys, 
and  the  sheriff,  called  on  the  plaintiff  at  his  store.  Upon  his  refusal 
to  permit  his  clerk  to  point  out  the  goo  s  he  had  gotten  from  Marder, 
under  their  instruction  the  sheriff  seized  the  entire  stock  of  plaintiff. 

It  is  in  place  to  state  that  Kendall's  representative,  Van  H.  King, 
testified  that  he  saw  shoes  in  plaintiff's  store  which  his  house  had 
sold  to  Marder.  After  the  attachment  an  inventory  was  taken  of 
plaintiff's  stock;  it  amounted  to  three  thousand  three  hundred  and 
ninety -seven  dollars.     He  bonded  the  goods. 

The  judgment  of  the  District  Court  maintained  the  injunction  and 
decreed  him  the  owner  of  the  property  attached  in  the  suit  of  the 
defendants;  the  writ  of  attachment  was  dissolved,  reserving  to  the 
plaintiff  the  right  to  sue  for  damages.  The  judgment  dismissed  de- 
fendants' reconventional  demand  and  reserved  their  right  to  institute 
a  separate  action  against  the  plaintiff  *<  for  any  goods  or  property  it 
may  be  shown  he  had  in  his  possession  belonging  to  Mrs.  C.  Marder 
at  the  time  or  since  the  levy  of  the  attachment." 
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In  November,  1894,  a  few  days  prior  to  the  attachment,  Marder 
moved  his  store  to  another  building.  Just  prior  to  moving,  a  large 
part  of  his  stock  disappeared ;  the  clerk  noticed  the  disappearance 
in  a  night,  bat  did  not  know  what  became  of  the  goods. 

In  plaintiff's  store  labels  were  scraped  off  shoes,  and  Marder' s 
name  scraped  off  shoe  boxes.  Many  of  the  pants  had  no  tags  on 
them  of  sizes  and  prices.  At  different  times  the  plaintiff  and  other 
merchants  bought  shoes  and  other  property  from  plaintiff's  former 
partner.     They  were  hauled  away  in  trunks  during  the  day. 

The  defendants  have  appealed. 

THE    RECORD    DISCLOSES    PAYMENT    OF    A    PRICE    AS    DECLARED    IN 

THE    DEED. 

Plaintiff's  purchase  of  the  half  interest  of  a  store  and  the  alleged 
termination  of  the  previously  existing  partnership  with  the  vendor, 
in  the  first  place,  has  received  our  attention. 

The  sale  was  of  the  one -half,  although  the  whole  stock  was  re- 
ferred to  as  the  property  sold,  and  the  price  was  on  terms  of  credit, 
as  already  stated. 

In  regard  to  the  price,  the  first  deed  was  drawn  in  accordance 
with  the  terms.  Through  a  mistaken  notion  that  plaintiff's  standing 
as  a  merchant  would  be  affected,  if  he  were  to  put  on  record  a  deed 
for  movable  property  bought  on  credit,  it  was  suggested  to  cancel  it 
and  to  write  another,  changing  the  terms  from  credit  to  cash ;  the  notes 
as  originally  made  remained  outstanding  (corresponding  with  the 
terms  of  the  deed  canceled)  between  the  plaintiff  and  his  vendor. 
The  record  discloses  that  the  advice  to  change  to  a  cash  sale  was 
given  in  good  faith  by  an  officer  of  the  locality,  whose  uprightness  is 
entirely  above  question. 

The  notes  were  unquestionably  paid  at  maturity.  Two  of  these 
notes  were  by  the  holder,  discounted  by  the  defendant  bank,  and  by 
it  were  collected.  It  seems,  however,  that  the  bank,  at  the  time 
was  not  aware  of  the  consideration.  The  fact  remains  that  they 
were  all  paid.  The  error  of  description  under  the  circumstances 
made  evident  by  the  record  is  not  evidence  of  simulation.  The  de- 
fendants were  not  the  creditors  of  the  vendor;  they  became  his 
creditors  only  some  six  months  after  the  sale.  The  price  having 
been  paid  we  are  decidedly  of  the  opinion  that  the  defendants  can 
not  sustain  their  theory  that  the  sale  was  fictitious,  nor  that  the 
16 


242  SUPREME  COURT  OP  LOUISIANA. 

Unter  ys.  Bank  et  als. 


sale  between  the  parties  was  merely  ncminal.  This  sale  was  made 
some  time  prior  to  the  origin  of  the  indebtedness  of  the  vendor  to 
the  defendants.  The  facts  do  not  establish  that  it  was  intended  as  a 
basis  for  future  acts  of  fraad  and  wrong- doings  whereby  they  might 
enrich  themselves  at  the  expense  of  their  creditors,  as  contended  by 
the  defendants.  The  fsilares  alleged,  and  the  irregularities  of  which 
it  is  charged  that  the  vendor  and  the  plaintiff  had  been  guilty  some 
time  prior,  are  too  remote  .to  have  any  bearing  upon  the  sale  ta 
prove  the  conspiracy  charged.  They  must  be  judged  by  circum- 
stances contemporaneous,  or  connected  in  some  way  with  the 
transactions.  In  so  far  as  relates  to  the  sale,  we  find  no  evidence  ta 
excite  suspicion  that  the  motive  was  as  charged. 

But  whatever  may  have  been  the  motive  of  the  debtor  in  regard 
to  his  creditors,  it  is  not  shown  that  the  plaintiff  was  a  mere  inter- 
posed party  without  a  title.  All  the  evidence  points  to  the  truth  of 
the  averment  that  he  had  actually  paid  the  price. 

ALLBQBD  ATTEMPT  TO  8CBBBN  QOODS. 

This  being  our  conclusion  in  regard  to  the  sale  of  February,  1894^ 
another  branch  of  the  case  is  before  us  for  decision.  The  defend- 
ants urge  that  at  the  time  they  levied  attachments  against  their 
debtor,  Marder,  he  had  placed  in  plaintiff's  store  a  quantity  of  goods, 
bought  from  them,  for  which  he  had  not  paid;  that  they  were  in  re- 
ality the  goods  of  their  debtor,  Marder. 

We  think  that  there  should  be  additional  evidence  heard  and  fur- 
ther examination  made. 

During  the  trial  questions  were  propounded  to  the  vendor,  Marder. 
They  were  ruled  out  by  the  court  on  the  ground  that  the  answers 
sought  were  declarations  made  out  of  the  presence  of  the  vendee. 

The  jurisprudence  of  this  State  has  excluded  the  application  of 
the  general  rule  announced,  in  cases  of  fraud  and  simulation. 

<^  The  conduct  and  declarations  of  both  parties  to  a  written  agree- 
ment may  be  admitted  to  prove  a  fraudulent  simulation.  Such  is 
also  the  rule  of  the  common  law." 

Davis  vs.  Stern,  16  An.  177. 

Cannon  vs.  White,  16  An.  85. 

Bushnell  vs.  Bank,  20  Am  464. 

Ray  vs.  Harris,  7  An.  138. 

Erwin  vs.  Bank,  5  An.  1. 
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If  the  plainti£F,  Unter,  was  only  seeking  to  screen  goods  of  Mar- 
der  not  included  in  the  sale  of  February,  1894,  it  follows  that  he  had 
no  right  whatever,  and  that  it  was  possible  to  attach  the  goods,  and 
the  mle  admitting  the  testimony,  heretofore  excluded,  applies.  The 
circumstances  are  exceptional.  This  witness  was  examined  out  of 
court  by  defendants'  counsel  under  the  article  of  the  Revised 
Statutes,  which  authorizes  such  examination.  Prior  to  concluding 
the  examination  of  witnesses  at  chambers,  he  left  the  State  and  did 
not,  as  required  by  the  article  in  question,  sign  his  depositions  and 
enable  counsel  to  close  the  taking  of  his  testimony.  On  the  trial  the 
defendants  declined  to  offer  the  depositions.  They  were  offered  by 
and  admitted  at  the  instance  of  plaintiff. 

The  relations  between  defendants'  counsel  and  the  witness  were 
not  such  as  to  preclude  them  from  propounding  the  questions  ex- 
cluded below. 

BBPOsrriONS    out    of  court  undbb    section  489   rbvisbd  stat- 
utes. 

We  affirm  the  court's  ruling  in  permitting  the  Unter  depositions  to 
be  filed  and  read  in  evidence,  and  in  refusing  to  order  him  to  answer 
interrogatories.  He  had  been  examined  at  length  by  defendants' 
counsel,  by  whom  he  was  called  as  a  witness,  and  although  he  was 
present  during  the  trial,  the  evidence  having  been  taken  for  the  trial 
and  being  part  of  the  proceedings  was  admissible. 

PACTS  NOT  RELBVANT. 

The  interrogatories  offered' as  on  facts  and  articles  also  were  prop- 
erly excluded,  for  the  evidence  sought  had  no  direct  bearing  upon 
the  issues  here  Involved. 

The  facts  sought  to  be  proved  were  not  connected  with  the  issues. 
The  alleged  wrongs  committed  by  Unter  at  a  time  long  prior  to  the 
sale  to  him  and  prior  to  his  business  relations  with  any  of  the  parties 
in  interest,  was  not  admissible  as  evidence. 

CAUSE   SUPPICIBNT  TO   REMAND  THE   CASE. 

We  do  not  desire  unnecessarily  to  restrict  the  issue.  With  the 
light  before  us,  we  must  state  that  we  have  not  discovered  cause 
BQfflcient  to  decree  the  sale  of  Febrnary,  1894,  fictitious;  if  other  evi- 
dence which  may  be  admitted  on  the  new  trial  have  no  more  bearing 
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and  is  not  more  conclasive,  we  leave  this  branch  of  the  case,  firmly 
-convinced  of  the  correctness  of  our  previoasly  expressed  conclusion. 

Our  learned  brother  of  the  District  Court  reserved  to  the  defend- 
ants the  right  to  sue  for  and  receive  the  goods  in  plaintiff's  store  al- 
leged to  belong  to  the  debtor. 

The  proceedings  may  as  well  be  prosecnted  to  a  close,  granting  or 
rejecting  the  demand  in  this  case,  and  for  that  purpose  the  case  is 
remanded. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  reversed  and  avoided. 

It  is  ordered  that  the  case  be  remanded  to  the  District  Court  for 
trial  in  accordance  with  the  views  herein  expressed. 

On  Application  for  Rehearxnq. 

After  having  analyzed  the  facts,  we  thought  that  evidence,  in  ad  - 
dition  to  that  before  us,  should  be  heard  in  the  lower  court.  In  con- 
sequence, the  judgment  was  annulled ;  the  case  wcu  not  dismissedj 
but  remanded  for  further  examination,  and  a  judgment  in  the  lower 
court,  after  hearing,  and  such  other  legal  steps  as  the  respective 
rights  of  the  parties  might  demand. 

In  regard  to  costs,  the  general  rule  is  that  one  cast  on  appeal  must 
pay  the  costs  of  appeal.  The  appellee,  who  would  have  had  to  pay 
the  costs  on  appeal  if  we  had  applied  the  rule,  has  no  cause  of  com- 
plaint. 

Under  the  exceptional  circumstances  of  this  case,  we  applied  the 
rules  announced  in  Wilkinson  vs.  Martin,  13  An.  479. 

Rehearing  refused. 


No.  11,989. 
Fortune  Jaubert,  Tutor,  bt  als.  vs.  John  Quilter. 


|~^     2fl  1°  t^^  datum  enpaUmetU  as  in  the  contract  of  sale,  when  the  vendor  acknowledges 

|i21     41^  whether  expressly  or  by  implication  the  purchaser's  title  and  holds  under  and 

for  the  purchaser,  the  delivery  by  the  vendor  to  the  purchaser  is  to  be  deemed 

accomplished.    Civil  Code,  Arts.  2439.  2466. 2666. 

APPEAL  from  the  Fifteenth  Judicial  District  Court  for  the  Parish 
of  East  Baton  Rouge.     Bucknevy  J. 


Thomas  J,  Keman  and  Samuel  O,  Laycock  for  Plainti£Fs«  Appellees. 
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Gross  <&  Grass  for  Defendant  and  Intervener,  Appellant. 


Argned  and  submitted  January  7,  1896. 
Opinion  handed  down  January  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiLiiER,  J.  The  plaintiffs,  heirs  of  Jean  B.  Ghebelin,  sue  to  be  de- 
creed owners  of  a  tract  of  land,  alleged  to  have  been  acquired  by  him 
from  the  defendant.  The  answer  is,  the  act  conveying  the  property 
was  a  simulation,  and  that  defendant  has  always  been  in  possession. 
There  was  an  intervention  by  the  wife  of  defendant,  assailing  the 
verity  of  the  act,  alleging  she  was  his  creditor  for  paraphernal  funds, 
and  praying  that  the  property  be  decreed  that  of  her  husband  and 
Babjected  to  her  rights.  From  the  judgment  in  plaintiff's  favor, 
recognizing  his  ownership  and  dismissing  the  intervention,  this  appeal 
is  prosecuted  by  defendant  and  the  intervenor. 

The  defendant  bought  the  property,  the  subject  of  this  controversy 
m  1883  for  four  thousand  three  hundred  dollars,  giving  in  part  pay- 
ment his  note  for  one  thousand  eight  hundred  dollars,  bearing  eight 
per  cent,  interest.  In  1885,  by  public  act,  he  conveyed  the  property 
to  J.  B.  Ghebelin,  the  grandfather  of  plaintiffs,  for  two  thousand  seven 
hundred  and  forty -five  dollars,  the  amount  of  defendant's  note  and 
interest,  secured  by  vendor's  privilege  and  mortgage  acquired  and 
then  held  by  Ghebelin.  The  defendant  and  Ghebelin  were  brothers* 
in-law.  The  defendant's  testimony  is  that  the  sale  was  not 
real,  that  he  always  remained  in  possession,  paid  the  tazea 
in  Qhebelin's  life,  and  for  insuring  the  property;  that  one 
of  the  plaintiffs  told  him  to  make  out  a  bill  for  improvements 
and  it  would  be  paid,  and  he  did  make  out  the  claim,  putting  in  the 
purchase  price  he  paid  on  the  property,  that  is  the  cash  payment  one 
thousand  eight  hundred  dollars,  and  also  the  amount  of  rice  shipped 
in  Qhebelin's  name,  because  his  son  told  witness  it  was  better,  as  it 
might  be  seized  if  shipped  in  his  name,  and  the  defendant  further 
testified  the  statement  of  his  claim  was  in  the  nature  of  a  compromise. 
On  the  other  hand,  Ghebelin,  the  son,  testified  to  the  consideration  of 
the  sale,  that  is  the  amount  of  the  note  given  by  defendant  for  the 
purchase  price;  that  after  the  sale  defendant  held  possession  for 
the  elder  Ghebelin  on  whose  behalf  witness  demanded  rent,  that  the 
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rice  referred  to  by  defendant  in  his  testimony  was  shipped  on  ac- 
coant  of  rent  as  witness  understood  at  the  time;  as  to  taxes,  wit- 
ness states  he  paid  them  in  every  instance,  except  once  or  twice, 
when  the  defendant  paid,  becanse,  the  witness  testified,  the  elder 
Ghebelin  said:  <*  Why  don't  yon  make  Quilter  pay  some  rent?'' 
that  in  consequence  he  did  pay  for  that  year,  and  the  witness  sup- 
ports his  statement  by  producing  the  tax  receipts  and  other  bills  paid 
on  the  property,  all  charged  by  witness  to  his  father.  Another  wit- 
ness, plaintiff's  attorney,  testifies  he  demanded  possession  of  the 
property  from  the  defendant,  who  made  no  claim  as  owner  or  that 
the  sale  was  a  simulation,  but  made  a  claim  for  improvements,  stat  - 
ing  he  would  not  give  possession  until  it  was  paid.  This  is  the  claim 
defendant  testifies  was  in  the  nature  of  a  compromise.  There  is 
also  in  the  record  the  answer  of  defendant  in  a  suit  brought  by  one 
of  his  creditors  to  annul  the  transfer  by  him  to  Ghebelin  as  unreal 
and  in  fraud  of  the  creditor's  rights,  and  the  answer  avers  the  verity 
of  the  sale,  and  prays  that  the  creditor's  suit  be  dismissed. 

The  defendant  and  intervener  claimed  a  continuance  to  obtain 
testimony  contradicting  the  statement  of  one  of  plaintiff's  witnesses. 
The  statement  imputed  to  him  was :  He  never  said  that  Quilter  and 
his  wife  had  a  just  claim  in  the  transactions  between  him  and  his 
father,  the  elder  Ghebelin,  and  the  witness  was  willing  defendant 
.  should  take  out  his  claim  for  improvements.  The  defendant  had  the 
benefit  of  the  contradictory  testimony  and  it  has  had  with  us  its  full 
weight.  There  is  also  a  bill  of  exceptions  of  defendant  and  inter- 
venor  to  the  rejection  of  the  copy  of  the  ^inscription  in  the  mort- 
gage office  of  Mrs.  Quilter's  mortgage  claim,  and  the  tax  receipts  of 
1889,  1890  and  1891,  offered  after  the  case  was  dosed.  In  our  view 
the  rejected  testimony  would  not  a£Fect  the  issue.  Testimony  is 
offered  on  behalf  of  the  intervener  to  sustain  her  paraphernal  olaim 
as  well  as  to  support  the  position  of  the  defendant.  Under  oar  view 
of  the  rights  of  the  parties  we  find  it  unnecessary  to  determine  the 
plaintiff's  exceptions  to  the  testimony. 

There  has  been  some  discussion  as  to  the  character  of  this  action. 
It  is  brought  to  assert  title  against  one  who  sets  up  title.  Plaintiff 
exhibits  his  title  from  defendant,  and  defendant  claims  that  his  con- 
veyance was  a  simulation,  hence  his  title  still  subsists.  The  action 
is  petitory.  It  is  not  for  defendant  to  complain  that  plaintiff  did  not 
resort  to  the  suit  of  the  lessor  for  possession  or  other  mode  of  pre- 
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senting  the  issae,  nor  is  there  any  exception  to  the  salt.  Defendant 
assumed  the  position  of  an  owner  denying  plaintiff's  title.  The  plain- 
tiff was  entitled  to  bring  the  suit  adapted  to  the  pretensions  of  the 
defendant.     Code  of  Practice,  Arts.  43  et  seg. 

The  testimony,  irrespective  of  the  question  of  its  admissibility, 
offered  by  both  parties,  fully  sustains  the  conveyance  by  defendant 
to  the  elder  Ghebelin.  The  price  stipulated  in  the  act,  two  thousand 
seven  hundred  and  fifty  dollars,  the  amount  of  defendant's  note, 
acquired  by  Ghebelin,  was,  in  our  view,  serious,  and  is  not,  as  we 
appreciate  the  argument,  assailed  for  inadequacy.  No  man  is  pre- 
sumed to  give,  or  to  pay  or  give,  value  for  property  to  present  it  to 
another.  Ghebelin  manifested  his  appreciation  of  acquiring  owner- 
ship by  surrendering  to  the  vendor,  the  defendant,  his  note  bearing 
mortgage  on  the  property.  His  insistence,  testified  to  by  the  wit- 
ness Ghebelin,  that  the  defendant  should  pay  rent,  and  other  circum  - 
stances  appearing  in  this  record,  mark  the  position  of  the  elder 
Ghebelin  as  that  of  an  owner  of  the  property  he  had  acquired  for 
value.  In  our  view  the  testimony  puts  defendant  in  the  position  of 
one  holding  under  Ghebelin.  The  fact  that  rent  was  not  vigorously 
exacted  is  due,  we  think,  to  the  regard  and  liberality  of  Ghebelin 
for  his  brother-in-law,  the  defendant.  There  is  the  testimony  that 
the  defendant  paid  some  taxes.  This  is  a  circumstance  implying 
owneiship;  is  to  be  weighed  with  the  fact  that  the  payment, 
as  it  seems  to  us,  was  owing  to  Ghebelin' s  complaint  to  his  son 
to  make  defendant  pay  some  rent.  Instead,  the  defendant  paid,  or 
arranged  to  pay,  taxes  that  year.  The  testimony  shows  that  Ghebe- 
lin, or  his  son  for  him,  paid  the  taxes  for  the  other  years — all,  as 
we  understand  the  testimony,  except  for  the  year  paid  by  defendant. 
In  view  of  the  testimony,  the  payment  of  taxes  and  other  items 
connected  with  the  property  afford  but  scant  aid  to  defendant's  pre- 
tensions of  ownership.  It  is  urged  there  was  no  delivery  to  Ghel^e- 
lin.  In  the  dation  en  paiement^  as  in  the  sale,  delivery  may  be  per- 
fected by  the  vendor  holding  after  the  sale  as  the  tenant  or  for  the 
purchaser.  That,  we  think,  was  the  relation  of  the  parties.  There 
was,  in  one  instance  at  least,  a  shipment  of  rice  produced  by  defend- 
ant on  the  property  and  shipped  to  provide  for  the  rent  for  Ghebelin. 
There  was  the  payment  by  defendant  of  taxes  for  one  year,  instead 
of  the  rent,  of  the  non-payment  of  which  Ghebelin  complained. 
With  still  greater  significance  is  the  fact,  that  defendant  made  a 
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claim,  tboagh  he  qualifies  it  in  his  testimony  as  a  compromise,  for 
improvements  on  the  property.  Added  to  all  this  is  the  fact  that  de- 
fendant never  advanced,  until  this  suit  was  brought,  any  pretension 
of  ownership,  and  in  his  answer  in  a  suit  of  his  creditors,  attacking 
the  sale  to  Ghebelin,  as  made  in  fraud  of  the  creditors  of  defendant, 
he  admitted  and  avowed  the  reality  of  the  sale,  and  that  he  held  for 
Ohebelin,  the  purchaser.  In  view  of  all  this,  we  think  the  contention 
of  no  delivery  must  fail, if,  indeed,  delivery  in  the  dationen  paiement 
as  in  the  contract  of  sale  is  not  the  incident  of  the  public  act  by 
which  the  property  was  conveyed.  Civil  Code,  Arts.  2479,  2655, 
2656,  80  An.  p.  966.  It  is  our  conclusion  the  conveyance  to  Ghebelin 
is  sustained  by  the  testimony,  and  that  defendant's  possession  was 
that  of  ic^hebelin. 

We  can  perceive  no  basis  to  remand  the  case  as  we  are  asked  to 
do  by  defendant.  It  seems  to  hive  been  fully  tried  in  the  lower 
court.  If,  as  we  hold,  the  title  passed  to  Ohebelin  in  1885,  there  can 
be  no  claim  of  the  wife  of  defendant  on  the  property  for  paraphernal 
funds  alleged  to  have  been  received  by  him  and  the  amount  recorded 
years  after. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  afQrmed  with  costs. 


No.  12,006. 
Town  op  Mandbvillb  vs.  J.  B.  Baudot. 

When  there  are  two  statements  of  facts  by  the  judge  of  the  lower  court  filed  in  this 
court,  and  there  is  a  dispute  between  the  parties  to  the  appeal  In  reference  to 
the  statement  on  which  the  decision  is  to  be  based,  the  case,  under  the  circum- 
stances shown  by  the  record,  will  be  remanded  to  enable  the  appellant  to  ob- 
tain a  statement  in  the  mode  pointed  out  by  the  Code.  Code  of  Practice,  Arts. 
602,  A03. 

APPEAL  from  the  Fourth  Justice  of  the  Peace  for  the  Parish  of 
St.  Tammany.     Phillipa,  J, 


Clay  EllioU  for  Plaintiff,  Appellee. 


P.  L.  Fourchy  for  Defendant,  Appellant. 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  249 

State  vs.  Comeaa. 


Argaed  and  submitted  January  11,  1896. 


Opinion  handed  down  Jannary  20,  1896.  114  4i8! 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  appeal  is  from  the  judgment  imposing  a  license 
tax  on  defendant. 

The  parties  are  not  agreed  on  the  statement  of  facts.  There  are 
two  statements  in  the  record,  both  signed  by  the  justice,  one  filed 
by  defendant,  the  other  by  the  plaintiff  and  appellee.  The  counsel 
for  the  appellee  urges  that  filed  by  appellant  was  not  suomitted  to 
appellee's  counsel,  as  required  by  the  Code  of  Practice,  Arts.  602 
and  603,  and  is  incorrect,  not  containing  certain  ordinances  claimed 
to  have  been  offered  in  evidence  and  made  part  of  the  second  state- 
ment. There  is  a  motion  to  dismiss  filed  by  him.  The  appellant  in- 
sists that  the  first  statement,  that  filed  by  him,  is  correct  and  should 
be  the  basis  of  our  judgment. 

We  do  not  think  the  appeal  should  be  dismissed  nor  that  the  case 
should  be  disposed  of  in  the  present  condition  of  the  record. 

It  is  therefore  ordered  that  this  case  be  remanded  to  enable  the 
appellant  to  obtain  a  statement  in  the  mode  pointed  out  by  the 
Code  of  Practice,  with  leave  to  the  parties  to  agree  the  case  shall  be 
submitted  on  both  statements  on  file,  if  they  prefer  so  to  do. 


M,  J,  Cunninghanij  Attorney  General,  and  R,  F.  Broussardj  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


No.  11,980.  I  48   240| 

1 116    788| 

The  State  vs.  Joachim  Ookeau.  '^ 

fl24 
A  member  of  the  grand  Jury  can  not  be  permitted  to  impeach  its  finding,  by  testi- 
fying he,  as  a  witness  before  that  body  to  support  the  indictment,  was  not 
sworn.    1  Bishop  Sec.  874,873;  1  Wharton's  Criminal  Law  Sec.  509;  88  An.  680. 

A  PPEAL  from  the  Nineteenth  Judicial  District  Court  for  the  Par- 
•        iah  of  St.  Martin.     Voorhies^  J. 


Edtoard  Simony  for  Defendant,  Appellant. 
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State  YS.  Gomeaa. 

Argaed  and  sabmitted  January  11,  1896. 
Opinion  handed  down  Jannary  20,  1896.' 
Rehearing  refnaed  Febmary  10,  1896. 


The  opinon  of  the  court  was  delivered  by 

MHiLBB,  J.  The  defendant  appeals  from  a  sentence  for  shooting  at 
the  party  named  in  the  indictment. 

He  relies  on  a  demurrer  to  the  indictment  on  the  groond  that  a 
witness,  the  foreman  of  the  grand  jnry,  heard  as  a  witness  before 
that  body  in  support  of  the  indictment,  was  not  sworn.  It  is  alleged 
the  name  of  this  witness  is  endorsed  on  the  indictment,  hence  we 
infer  the  lower  court  entertained  the  demurrer  on  motion  to  quash, 
as  it  is  termed  in  the  brief  for  the  accused. 

The  defendant  proposed  to  sustain  the  demurrer  by  the  testimony 
of  the  foreman,  the  alleged  witness  before  the  jury  and  tho  person 
against  whom  the  shot  was  directed. .  The  court  refused  to  allow  the 
testimony,  and  defendant's  bill  is  to  that  refusal.  It  is  strenuously 
contended  the  rule  prohibiting  all  disclosures,  impeaching  their  And- 
ings,  by  members  of  the  grand  jury  of  proceedings  before  it,  does 
not  preclude  testimony  from  one  of  them  that  he  was  not  sworn. 
The  rule  forbidding  the  juror,  whether  of  the  grand  or  petit  jury, 
from  impeaching  his  fifiding  or  verdict,  is  one  of  public  policy.  The 
juror  is  not  permitted  to  affirm  he  disregarded  the  law,  thus  assail 
his  own  action  and  disturb  the  basis  on  which  judicial  proceedings 
are  conducted.  The  testimony  that  the  juror  has  disregarded 
obligation,  or  that  the  proceedings  of  the  jury  of  which 
he  formed  part  were  illegal,  must  come  from  others  and  not  from 
him.  Of  this  general  rule,  of  course,  there  can  be  no  question. 
1  Wharton  Oriminal  Law,  Sec.  609,  612 ;  1  Bishop  Oriminal  Law  Sec. 
874.  This  court  has  applied  the  rule  in  a  case  where  it  was  sought 
to  show  by  members  of  the  grand  jury  that  their  finding  was  on  in- 
sufficient testimony.  State  vs.  Lewis,  88  An.  680.  We  think  the 
policy  of  the  rule  equally  extends  to  jurors  impeaching  their  action 
by  testifying  the  witness  before  them,  one  of  their  own  number,  was 
not  sworn.  Again,  if  in  this  case  the  witness  testified  he  was  not 
sworn,  it  might  well  be  that  the  jury  acted  on  other  evidence,  and 
no  member  of  the  jury  could  be  used  as  a  witness  to  disturb  the  find- 
ing, on  the  ground  of  insufficient  testimony.      1  Bishop  Grim.  Proc. 
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Sec.  873.  The  application  of  the  mle  protecting  grand  jury  proceed- 
ing against  impeachment  by  their  members  is  enforced, we  think,  by 
the  inefftsctiveness  of  such  testimony  if  allowed  from  one  of  them 
that  he  was  not  sworn.  With  all  effect  given  to  such  testimony,  non 
constat  there  was  not  other  testimony  to  sustain  the  bill.  The  pre  - 
sumption  is  there  was,  and  testimony  from  the  jury  can  not  be  ad- 
mitted to  the  contrary.  We  think  there  was  no  error  in  this  respect 
in  the  action  of  the  lower  court. 

Another  bill  reserved  by  the  lower  court  was  to  permitting  the 
State's  witness  to  exhibit  the  attitude  and  motion  of  the  accused 
when  he  fired  the  shot.  As  we  understand  the  bill  the  witness  ac- 
companied his  testimony  by  the  appropriate  positions  and  motions 
attributed  by  the  testimony  to  the  accused.  By  this  the  jury  were 
aided  in  their  appreciation  of  the  testimony,  and.  in  our  opinion  no 
basis  was  thereby  afforded  for  the  exception. 

We  have  considered  the  only  bills  urged  on  us  by  the  counsel  for 
the  accused,  and  in  our  opinion  neither  can  be  sustained. 

It  is  therefore,  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  afiOrmed. 


No.    11,996. 

BOABD  OP  ADMINI8TBATOB8  VS.    W.   R.   McKOWBN  AND  0.  D.  SMTTH. 

In  a  suit  against  tlie  sureties  on  an  official  bond  for  a  failure  to  account  for  public 
or  trust  funds,  it  is  part  of  the  plaintiff's  duties  to  allege  and  prove  that  the  de- 
faloatlon  occurred  during  the  term  of  office  coyered  by  the  bond. 

When  the  term  of  office  for  which  an  official  bond  has  been  given  has  expired  and 
no  second  bond  exacted,  the  responsibilities  of  the  sureties  on  the  first  bond 
can  not  be  extended  so  as  to  hold  them  liable  for  the  acts  of  a  next  term,  for 
which  other  sureties  on  a  new  bond  would  have  been  responsible. 

When  a  deficit  is  shown  to  have  occurred  during  a  first  term  of  an  official  and  in  the 
funds  with  which,  during  that  term  he  was  chargeable,  he  will  not  be  permit- 
ted to  apply  moneys,  subsequently  received  by  him,  to  closing  up  past  ac- 
counts, thus  leaving  a  deficit  at  the  end  of  another  or  second  term.  The  fixed 
liabilities  of  sureties  can  not  be  lifted  from  themselves  and  transferred  to 
others  simply  by  reason  of  the  fact  that  a  new  term  had  commenced  with  new 
sureties. 

APPEAL  from  the  Thirteenth  Judicial  District  Oourt  for  the  Parish 
of  East  Feliciana.    Brame,  J. 


W.  F,  Keman  for  Plaintiffs,  Appellants. 
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lacuic  D.  Wall  for  Defendants,  Appellees. 


Argued  and  submitted  January  10,  1806. 
Opinion  handed  down  February  10,  1896. 


Chas.  A.  Decker  was  elected  treasurer  of  the  Board  of  Trustees  of 
the  Insane  Asylum,  on  September  6,  1802,  for  the  period  of  one  year 
from  that  date ;  he  was  chosen  as  his  own  successor  on  November 
6,  1803,  and  did  not  execute  any  new  bond.  It  is  .  alleged  that 
defendants,  who  had  been  his  sureties  on  his  official  bond,  ver- 
bally consented  to  remain  his  sureties  on  his  said  bond  as 
treasurer,  and  for  the  balance  of  the  time  the  said  Decker  acted 
as  treasurer  they  recognized  him  as  such,  and  received  and 
disbursed  funds  for  him  as  such  up  to  the  date  of  his  death.  That  on 
September  6,  1893,  the  said  treasurer  had  in  his  hands  as  treasurer 
aforesaid  the  sum  of  forty -five  thousand  tvH)  hundred  and  ninety -one 
36-100  dollars^  funds  of  said  asylum,  and  that  on  November  6,  1893, 
the  date  he  was  elected  his  own  successor,  he  had  in  his  hands  as 
treasurer,  seventy -six  thousand  five  hundred  and  twenty -three 
08-100  dollars,  funds  of  said  asylum.  That  of  said  amounts  in  his 
hands  on  September  6,  1803,  he  has  failed  to  account  for  the  said 
sum  of  twenty- nine  hundred  and  forty -five  dollars. 

The  defendants  pleaded  the  prescription  of  one  and  three  years, 
and  contingently  they  further  pleaded  the  general  issue  and  denied 
their  indebtedness  in  any  sum.  They  urged  that  the  alleged 
bond  was  not  a  bond  at  all.  That  the  same  was  a  private  writing,  not 
executed  before  a  notary  or  other  public  officer  as  required ;  that 
it  was  never  properly  approved  iior  accepted,  as  required  by  law, 
nor  any  notice  of  its  acceptance  given  to  defendants;  that  it 
was  never  delivered  as  required  by  law.  That  the  same  was 
never  recorded  in  West  Feliciana,  in  which  parish  Decker  lived  and 
owned  real  estate,  as  is  required  to  be  done  for  the  protection  of  the 
State.  That  the  said  recording  would  have  operated  as  a  mortgage 
on  Decker's  real  estate  in  said  parish  to  the  full  amount  of  the 
pretended  bond  sued  on ;  that  by  their  failure  to  take  and  effect  the 
said  mortgage  plaintiffs  are  unable  to  subrogate  defendants  to  said 
rights  of  mortgage,  and  by  their  said  default  defendants  are  re- 
leased from  their  obligations  as  bondsmen,  if  any  they  had  incurred. 
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They  pleaded  that  Decker  was  granted  a  guietu8  by  the  board  on 
March  22,  1894,  as  shown  by  their  biennial  report  made  to  the  Qov- 
ernor  of  the  State.  That  a  quietus  was  chanted  to  Decker  about 
March  6,  1894 ;  that  he  was  granted  an  extension  of  time  by  the 
board  in  which  to  make  his  settlement  without  defendants'  consent, 
and  therefore  they  are  discharged  from  any  liability. 

The  presciiption  of  two  years  was  subsequently  pleaded. 

The  case  was  tried  before  a  jury,  which  returned  a  verdict  in  favor 
of  defendants.  The  court  rendered  judgment  in  accordance  with  the 
verdict  in  favor  of  the  defendants  and  against  the  plaintiffs.  They 
appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  G.  J.  Plaintiffs  in  their  brief  first  direct  our  attention  to 
defendants'  pleadings  with  the  view  of  defeating  the  position  taken 
on  their  behalf  and  clainied  to  be  supported  by  two  decisions  of  this 
court  (40  An.  241,  State  vs.  Powell;  45  An.  1207,  State  vs.  Lake), 
that  being  sureties  on  an  official  bond  to  secure  the  faithful  perform- 
ance of  duty  of  an  officer  holding  an  office  the  term  of  which  is  fixed 
at  one  year,  they  were  not  liable  for  any  default  of  the  principal  be- 
yond the  term  under  which  the  bond  is  given,  and  that  provisions  of 
law  authorizing  officers  to  hold  over  until  their  successors  are  ap- 
pointed and  qualified  can  only  extend  the  liability  of  the  sureties  for 
such  reasonable  time  as  with  due  diligence  would  enable  the  suc- 
cessor to  be  appointed  and  qualified. 

Plaintiffs  say  '^  defendants  depend  on  several  special  pleas  coupled 
with  a  general  denial — among  other  pleas  they  allege  that  the  bond 
sued  on  is  not  a  bond  at  all — that  the  same  is  a  private  writing.  They 
do  not  depend  on  the  ground  that  the  deficit  did  not  occur  during  his 
term  of  office.  It  is  a  rule  of  law  that  a  special  plea  waives  the  gen- 
eral issue  and  controls  it  so  far  as  it  goes  *  *  *  Accepting  their 
plea  that  it  is  not  a  bond  but  a  private  writing,  it  is  nevertheless  a 
legal  obligation  which  they  voluntarily  signed  and  which  is  binding  on 
them.  This  obligation  is  not  limited  to  any  particular  time — ^to  any 
period  of  time  or  term  of  office.  The  general  rule  of  law  is,  that  in 
whatever  manner  one  may  bind  himself  he  shall  be  bound.  The  de- 
fendants having  bound  themselves  in  this  manner  are  bound  there- 
by, volenti  non  fit  injuria.^^   We  can  not  adopt  plaintiffs'  view  of  de- 
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fendants'  pleadings  or  give  to  them  the  conseqaences  claimed.  Plain- 
tiffs themselves  declare  upon  the  bond  as  an  official  bond,  and  seek 
to  hold  defendants  liable  on  an  alleged  breach  of  its  conditions  for  a 
certain  sum  of  money. 

Defendants  pleaded  the  general  issue  and  denied  that  they 
were  indebted  in  any  sum  to  plaintiffs.  They  alleged  that 
the  pretended  bond  sued  on  was  not  a  bond ;  that  the  same  was  a 
private  writing  not  executed  before  a  notary  or  other  public  officer, 
and  not  binding  or  operative  for  various  assigned  reasons.  A  denial 
by  the  defendants  that  they  were  liable  on  (he  ground  of  action  set 
up  by  the  plaintiffs,  because  in  order  to'  be  so  bound  certain  features 
essential  in  their  opinion  to  fixing  liabilities  upon  them  were  lacking, 
viz. :  an  instrument  of  a  certain  specified  form  is  not  an  admission 
of  liability  upon  the  instrument  they  did  sign,  and  which  they  de- 
scribe simply  to  sustain  their  defence.  It  would  be  perfectly  con- 
sistent for  defendants  to  claim  that  it  was  the  intention  of  all  parties 
that  they  should  bind  themselves  as  sureties  upon  an  official  instru- 
ment which  would  give  them  the  benefit  of  defences  other  and 
wider  than  those  resulting  from  a  conventional  agreement,  but  that 
the  instrument  as  signed  could  not  be  considered  as  having  that  char- 
acter, but  was  entirely  different  from  that  which  it  was  desiirned  it 
should  be,  and  therefore  not  binding  at  all  upon  them.  We  see 
plainly  a  denial  of  liability  upon  the  instrument  as  an  official  bond, 
but  we  see  nowhere  an  admission  of  liability  upon  it,  either  as  a 
private  bond  or  otherwise.  It  is  expressly  averred  on  the  contrary 
that  it  was  no  bond  at  all,  and  that  defendants  owed  nothing  to  the 
plaintiffs.  Plaintiffs'  position,  if  true,  would  be  substantially  the 
abandonment  of  their  allegations  in  order  to  substitute  in  lieu  there- 
of defendants'  pleadings  so  as  to  make  them  the  basis  of  a  judgment 
against  the  latter  on  grounds  entirely  different  from  those  set  up  in 
the  petition  and  to  do  so  by  a  forced  construction  of  those  pleadings. 
There  was  no  necessity  for  defendants  to  allege  that  the  deficit  in 
Decker's  account  did  not  accrue  during  the  term  of  office  which  the 
bond  covered.  It  was  part  of  plaintiffs'  own  case  that  they  should 
allege  and  prove  that  it  did  occur  during  that  period.  The  general 
issue  put  them  on  proof  of  that  fact.  Plaintiffs  allege  that  on  the 
6th  day  of  September,  1893,  Decker  had  in  his  hands  the  sum  of 
forty- five  thousand  two  hundred  and  ninecy-one  36-100  dollars.  *  * 
That  of  said  amount  in   his  hands  on  the  6th  day  of  September, 
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1898,  as  treasurer,  he  had  failed  to  accoant  for  the  sam  of  two  thou- 
sand nine  hundred  and  forty -five  64-100  dollars  as  claimed  in  the 
original  petition.  As  plaintiffs  had  averred  that  Decker  was  elected 
on  the  6th  September,  1892,  for  the  period  of  one  year,  they  by 
their  allegation  fixed  the  time  of  the  deficit  and  the  funds  with  ref  • 
erence  to  which  the  deficit  took  place.  The  general  issue  placed 
plaintiffs  on  proof  of  this  fact. 

We  think  that  the  decisions  in  State  vs.  Powell,  40  An.  241;  Rison 
vs.  Young,  7  N.  S.  298;  Brown  vs.  Gunning,  19  L.  462,  and 
State  vs.  Lake,  46  An.  1207,  support  defendants  in  their  contention 
as  to  the  extent  of  the  legal  liability  of  a  surety  upon  the  bond  of  an 
officer  holding  under  a  fixed  term  of  office.  See  also  authorities 
collated  in  Am.  and  Eng.  Encyclopedia  of  Law,  verbo  *' Bonds," 
p.  466  M. — (Note).  It  remains  to  be  seen  whether  the  principle 
announced  in  those  cases  finds  reason  for  application  in  the  case  be- 
fore us. 

The  Insane  Asylum  at  Jackson,  La.,  was  established  by  Act  No. 
327,  approved  March,  1866.  Its  affairs  are  administered  by  a  Board 
of  Administrators.  The  law  directs  that  the  board  shall  elect  annu- 
ally a  treasurer,  who  shall  be  ex-officio  secretary,  and  who  shall  not 
be  a  member  of  the  board,  and  who  shall  give  bond  and  security  for 
the  faithful  performance  of  his  duty,  to  be  approved  by  the  majority 
of  the  board  (Sec.  1766,  Revised  Statutes).  Deckerw  as  elected 
secretary  on  the  6th  of  September,  1892.  A  question  was  raised  as 
to  whether  he  was  elected  for  a  full  term  or  to  fill  out  the  un- 
expired term  of  a  former  treasurer  (Holcombe),  and  as  to  what 
in  law  fixes  the  period  of  the  beginning  of  a  term  of  office. 
One  side  claims  that  the  term  commenced  on  the  day  of  election 
and  continued  for  one  year  from  that  date — the  other  that  it  com- 
menced on  the  10th  day  of  July,  it  being  asserted  that  that  was  the 
date  on  which  the  act  establishing  the  asylum  was  originally  pro- 
mulgated. There  is  nothing  in  the  evidence  going  to  show  when 
Holcombe's  (the  former  treasurer)  term  commenced  or  how  and 
when  he  left  the  office,  and  nothiog  to  show  the  day  of  the  promul- 
gation of  the  act  of  the  Legislature.  We  do  not  think  a  decision  on 
these  points  one  way  or  the  other  would  materially  affect  the  result 
of  the  litigation,  for,  assuming  plaintiff's  contention  that  the  de- 
fendants would  be  responsible  for  the  faithful  accounting  of  all 
funds  which  should  have  been  in  the  hands  of  Decker  on  September 
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6,  1803,  to  be  true,  we  do  not  find  establiehed  the  fact  that  be  did 
not  have  that  amount  actually  in  his  hands  at  that  time ;  or  that  all 
funds  then  in  his  hands  were  not  properly  di'sbursed  and  accounted 
for.  Plaintiffs  charge  there  was  a  deficit  in  the  funds  then  in  his 
hands  to  the  amount  of  two  thousand  nine  hundred  and  forty -five 
dollars.  From  that  date  forward  Decker  received  sums  largely  in 
excess  of  the  amount  he  had  in  his  hands  on  September  6,  1898 ;  and 
he  also  disbursed  amounts  largely  in  excess  of  that  sum.  No  illegal 
disbursements  are  charged  or  shown  to  have  been  made,  either 
after  or  before  that  date.  When,  after  he  had  continued  to  act  as 
treasurer  from  September  6,  1893,  to  the  date  of  his  death,  Septem« 
ber  10,  1894,  and  after  he  had  disbursed  during  that  interval  a  sum 
largely  in  excess  of  the  amount  in  his  hands  on  the  6th  of  Septem- 
ber, 1893,  his  acocunts  were  ascertained  to  be  ultimately  short  to  the 
amount  of  two  thousand  nine  hundred  and  forty -five  dollars,  we 
know  of  no  reasoning  and  no  process  by  which  we  could  reach  the  legal 
conclusion  that  the  deficit  claimed  occurred  prior  to  the  6th  Septem- 
ber, 1898,  or  out  of  the  funds  in  his  hands  on  or  before  that  day.  On 
the  contrary,  if  the  funds  with  which  he  was  chargeable  on  the  6th 
September,  1893,  were  then  in  his  hands  we  should  rather,  as  a  mat- 
ter resting  on  mere  presumption,  presume  that  subsequent  disburse- 
ments were  drawn  from  the  fund  in  'his  hands  in  the  order  of  their 
receipt.  If  Decker  had  placed  his  funds  in  bank  at  different  dates, 
checking  against  them  from  time  to  time,  payments  made  by  the 
bank  would,  we  think,  be  referred  back  and  set  against  the  earliest 
indebtedness  to  him.  (Morse  on  Banking,  Sec  355.)  If  the  deficit 
had  been  shown  to  have  occurred  during  the  first  term,  and  in  the 
funds  for  which  he  was  then  chargeable,  he  would  not  have  been 
permitted  to  have  applied  moneys  subsequently  received  by  him  to 
closing  up  past  accounts,  thus  leaving  the  deficit  at  the  end  of  the 
second  term.  The  fixed  liability  of  the  sureties  could  not  be  lifted 
from  themselves  and  transferred  to  others  simply  by  reason  of  the 
fact  that  a  new  term  had  commenced  with  new  sureties.  Clements 
vs.  Boissat,  26  An.  244.  On  page  466 -K  of  the  American  and  Eng- 
lish Encyclopedia  of  Law,  Verbo  '<  Bonds,"  it  is  laid  down  that 
<'  Sureties  are  not  liable  for  the  default  of  their  principal  before  the 
execution  of  their  bond;  but  when  an  officer  is  reappointed  and 
gives  a  new  bond,  the  sureties  are  liable  for  the  amount  of  money 
shown  by  his  books  to  be  on  hand.     He  is  presumed  to  have  the 
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amount  charged  to  him,  and  the  burden  of  proving  the  contrary 
is  upon  the  sureties."  In  support  of  this  proposition  are  cited  Bruce 
vs.  U.  S.,  68  U.  S.  (17  How.)  437,  448;  S.  0.  4  Myers,  Fed.  Dec,  Sec. 
622;  U.  S.  vs.  Stone,  106  U.  S.  (16  Otto)  626;  U.  8.  vs.  Eckford,  42^ 
U.  S.  (1  How.)  260. 

In  Pine  County  vs.  Willard,  39  Minn.  126,  where  a  treasurer,  on 
sorrendering  his  office  daring  his  second  term,  failed  to  account  for 
or  pay  over  all  the  funds  then  chargeable  to  him,  it  was  held  that 
the  sureties  for  the  second  term  were  prima  faoie  liable,  and  that 
to  exonerate  themselves  the  burden  was  on  them  to  show  that 
this  deficiency  occurred  during  the  former  term.  In  Morley  vs. 
The  Town  of  Metamora,  78  111.  894,  where  a  supervisor  was  elected 
his  own  successor  and  gave  a  new  bond  it  was  held  the  sureties  were 
liable  on  such  bond  for  any  amount  which  appeared  to  have  been  in 
the  hands  of  such  supervisor  belonging  to  the  town  at  the  end  of  the 
preceding  official  term.  At  the  end  of  his  first  term  he  had  made  a 
report  showing  a  certain  amount  in  his  hands,  belonging  to  the  town, 
which  report  was  approved ;  the  court  was  of  opinion  that  the  report 
should  be  considered  as  true,  and  that  such  amount  was  in  his  hands 
as  his  own  successor,  and  that  the  sureties  on  his  bond  for  the  second 
term  were  liable  for  a  failure  on  his  part  to  account  for  it.  The  evi- 
dence in  that  case  showed  that  the  supervisor  had  accounted  for  an 
amount  of  money  about  equal  to  the  amount  by  him  received  that 
year.  The  defence  was  that  the  defalcation  all  occurred  during  the 
first  year,  and  hence  the  sureties  on  the  first  bond  were  liable  for  it. 
Had  Decker  furnished  a  new  bond  at  the  termination  of  his  first  term 
— and  the  present  suit  had  been  directed  against  the  sureties  on  such 
bond,  the  principles  announced  in  the  cases  cited  would  have  ap  • 
plied  directly  against  the  sureties  so  sued.  Oan  the  fact  that  there 
was  no  second  bond  exacted,  and  no  second  sureties  given  who  could 
be  held  responsible  for  the  last  term,  extend  the  responsibilities  of 
the  sureties  on  the  first  bond?  We  think  not.  They  were  under  no 
obligation  to  see  to  it  that  the  treasurer  should  furnish  a  second 
bond — that  was  a  duty  devolving  upon  the  Board  of  Administrators 
of  the  Asylum  themselves.  They  can  not  make  the  responsibility 
for  a  failure  to  have  had  such  bond  furnished  fall  on  other  parties. 

We  think  the  judgment  appealed  from  is  correct  and  it  is  affirmed.. 
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No.   12,016. 

A.  T.  Nelson  bt  als.  vs.  Mayor  and  Sblbctmbn  of  thb  Town 

OF  Homer. 

The  proYiBO  to  Art.  209  of  the  Constitution  gives  no  authority  to  municipal  cor- 
porations to  levy  A  tax  for  school  purposes. 

The  General  Assembly,  under  the  Art.  46  of  the  Constitution,  Is  prohibited  from 
conferring  upon  any  one  corporation  the  privilege  to  assess  a  local  tax  for 
school  purposes. 

Act  110  of  1880  confers  no  power  upon  municipal  corporations  to  amend  their  char- 
ters, so  as  to  Incorporate  in  it  any  right  or  privilege  not  previously  granted  by 
the  Legislature. 

APPEAL  from  the  Third  Judicial  District  Court  for  the  Parish  of 
Olaiborne.     Barksdale,  J. 


J.  W.  Holbert  for  Plaintiffs,  Appellants. 


John  A.  Richardson  for  Defendants,  Appellees. 


Submitted  on  briefs  January  20,  1806. 
Opinion  handed  down  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiffs,  who  are  taxpayers  in  the  town  of 
Homer,  bring  this  suit  to  annul  certain  ordinances  of  the  corpora- 
tion,  establishing  a  high  school,  and  the  ordinances  assessing  and 
appropriating  five  mills  of  the  taxes  of  1805  for  the  support  and 
maintenance  of  the  school.  The  reason  for  the  nullity  of  the  ordi- 
nance is  that  the  corporation  of  the  town  of  Homor  was  without 
power  and  authority  to  enact  said  ordinances  *,  to  levy  said  amount 
and  appropriate  the  same  for  educational  purposes. 

The  defence  Is  that,  under  Art.  200  of  the  Constitution,  municipal 
corporations  have  the  power  and  authority  to  levy  and  collect  taxes 
to  the  amount  of  ten  mills  for  municipal  purposes,  and  that  an  assess- 
ment for  educational  purposes  is  a  municipal  regulation.  It  is  further 
alleged  that  the  corporation  in  accordance  with  Act  110  of  1880, 
amended  its  charter  and  incorporated  this  power  in  it. 

Under  the  general  welfare   clause  of  the  charter,  as  originally 
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granted,  the  Dietrict  Judge  rendered  a  jadgment  in  favor  of  defend- 
ants, maintaining  the  legality  of  the  ordinances  and  asseBsment  and 
appropriation  of  the  tax.     The  plaintiffs  appealed. 

Art.  209  of  the  Constitntion,  in  the  proviso  to  said  article,  aathor- 
izes  parishes  and  municipalities  to  increase  the  rate  of  taxation  for 
the  purpose  of  erecting  and  constructing  public  buildings,  bridges 
and  works  of  public  improvement.  Under  this  article  it  would  be  a 
wide  interpretation  to  include  within  its  meaning  the  establishment 
of  and.  the  support  of  a  public  school.  Public  education  is  declared 
by  the  Constitution  to  be  an  affair  of  the  State,  and  it  assumes  the 
whole  responsibility  of  public  education.  It  will  be  unnecessary  to 
dlBcuss  the  question  whether  the  Legislature,  by  a  general  law,  could 
authorize  local  assessments  for  educational  purposes.  This  question 
is  not  raised.  But  it  is  certain,  from  the  provisions  of  the  Consti- 
tatioD,  that  the  Legislature  is  without  power  to  confer  this  privilege 
upon  any  particular  political  corporation.     Art.  46. 

The  power  claimed  to  levy  this  tax  under  the  amendment  of  the 
charter  of  theOonstitutlon  is  unfounded. 

The  General  Assembly  is  prohibited  from  passing  any  local  or 
special  law  creating  corporations,  or  annulling,  renewing  or  extend- 
ing or  explaining  the  charters  thereof,  except  as  to  the  city  of  New 
Orleans  and  the  creation  of  levee  districts.  Art.  46  of  the  Oonstl- 
tntion. 

Act  110  of  1880  was,  in  consequence  of  this  prohibition,  enacted, 
authorizing  existing  corporations,  by  a  vote  of  its  members,  to  alter, 
'Change  and  amend  their  charters.  There  is  no  power  conferred  by 
the  act  upon  any  corpora^on  to  incorporate  within  its  charter  any 
gnaxl  of  any  privilege  not  existing  in  the  original  charter.  Corpora- 
tions are  the  creatures  of  legislative  will,  and  can  do  no  act  not 
aathorized  by  their  charters,  unless  it  is  by  implication  necessary  to 
•carry  out  conferred  powers. 

In  the  original  charter  there  was  no  grant  of  any  right  to  the  cor- 
poration of  Homer  to  erect  a  school  building  and  maintain  a  high 
school.  It  can  not  by  its  own  act  usurp  powers  not  granted.  There 
was  no  authority  under  the  act  for  the  corporation  to  so  amend  its 
•charter  as  to  authorize  the  levying  of  a  tax  for  the  maintaining  of  a 
high  school  or  for  any  other  educational  purpose.  Police  Jury  vs. 
Shayot,  47  An.  589 ;  Tax  Collector  vs.  Dendlnger,  88  An.  261. 

The  general  welfare  clause  of  the  corporation  can  not  be  so 
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construed  as  to  permit  the  exercise  of  an  original  power  necessary 
to  be  granted  in  the  first  instance  by  legislative  will. 

Under  this  clause  many  useful  and  necessary  exercises  of  power 
are  allowed,  but  they  are  all  referable  to  powers  granted  or  those 
necessarily  implied.  The  subject  of  education  is  an  important  mat- 
ter, and  it  is  so  treated  by  the  State,  as  it  seems  to  be  jealous  of  the 
exercise  of  the  power  by  subordinate  political  corporations,  as  it  has 
not  granted  local  self- taxation  for  this  purpose.  This  may  be  the 
key -stone  to  a  successful  educational  system,  but  the  collective  peo- 
ple in  convention  did  not  so  regard  it;  otherwise  it  would  have 
found  a  place  in  the  educational  system  of  the  State,  and  protection 
in  the  permanency  of  the  organic  law. 

A  high  school  is  not  essential  to  municipal  government;  a  system 
of  education  is  not  a  part  of  municipal  regulation,  and  the  power  of 
a  corporation  to  establish  a  public  school  can  not  be  inferred  from 
any  power  necessary  for  municipal  existence. 

The  judgment  appealed  from  is  annulled,  avoided  and  reversed,, 
and  it  is  now  ordered  that  there  be  judgment  for  plaintiffs,  decreeing 
the  nullity  of  the  ordinances  mentioned  in  the  petition  and  on  which 
the  taxing  power  and  assessment  is  exercised  for  the  levying  of  the 
five -mill  tax  complained  of. 


No.  12,024. 
William  Winter  vs.  Isidore  M.  Davis. 

A  writ  of  attachment  was  sued  out  by  plaintiff  under  the  fourth  and  fifth  clauses  o 

Article  240,  0.  P. 
The  defendant  moyed  to  dissolve  on  the  ground  that  the  aflldayit  was  untrue. 
The  District  Judge  dissolved  the  attachment. 
Fraud  Is  not  always  to  be  presumed  from  a  breach  of  contract,  when  the  broken 

promise  will  admit  of  an  interp  retail  on  favorable  to  honest  intention. 
The  facts  do  not  show  that  the  failure  to  deliver  cotton  (the  basis  of  the  attach 

ment)  was  with  intent  to  defraud  creditors. 
The  law  allows  the  Imsband  to  make  a  transfer  en  paiement  to  his  wife.    The  settle- 
ment with  his  wife  can  be  corrected  by  his  creditors  If  it  was  erroneous  and  to 

their  prejudice. 
A  statement  of  assets  and  liabilities  by  the  defendant  to  one  who  was  his  creditor, 

in  order  to  obtain  advances,  made  sometime  prior  to  the  date  of  plaintiff' 

claim,  is  not  ground  sufHcient  for  an  attachment. 
A  breach  of  contract  and  failure  to  forward  all  the  cotton  promised  will  not  under 

all  circumstances  justify  an  attachment. 

APPEA.L  from  the  Second  Jadicial  District  Ooarb  for  the  Parish  of 
Iberville.     TTatfeins,  J. 
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Winter  tb.  DaTls. 
Wiae  A  Hemdon  for  Plaintiffs,  Appellants. 


Ben.  P.  Edwards  and  J,  A.  Dcrman  for  Defendants,  Appellees,  cite : 
32  An.  848,  840,  844;  85  An.  285,  800;  41  An.  227;  45  An.  518;  87 
An.  722 ;  43  An.  1062 ;  46  An.  1387 ;  47  An.  17 ;  O.  P.  240 ;  22  An.  581 ; 
^4  An.  82,  586;  26  An.  258;  28  An.  258,  809;  80  An.  896. 


Argned  and  submitted  January  28,  1896. 
Opinion  handed  down  Febraary  10, 1896. 


The  opinion  ol  the  coort  was  delivered  by 

Brbaux,  J.  The  plaintiff  in  October,  1893,  caused  a  stock  of  goods 
and  other  personal  property  of  the  defendant  to  be  attached.  About 
the  same  time  a  number  of  other  creditors  also  caused  attachments 
to  issue.  The  attachments  were  made  under  the  fourth  and  fifth 
clauses  of  Art.  240  of  the  Code  of  Practice. 

The  defendant  filed  motions  to  dissolve  on  the  ground  that  the 
afSdavit  was  untrue. 

The  District  Judge  dissolved  the  attachments  and  plaintiff  appeals. 

The  defendant  had  a  general  country  store  in  the  town  of  Arcadia. 
His  stock  of  goods  was  large,  and  he  was  indebted  in  a  large  amount. 
It  is  a  disputed  question  whether  he  was  solvent  at  the  date  of  the 
attachments.  The  evidence  upon  that  point  is  not  clear  and  con- 
clusive. He  sold  goods  in  the  ordinary  course  of  his  trade ;  paid  a 
few  of  his  creditors,  and  carried  on  such  transactions  as  are  not 
unusual  with  men  engaged  in  active  business.  It  is  evident  that 
there  was  no  system  in  his  business,  and  that  it  was  conducted 
without  much  regard  to  those  principles  essential  to  success.  Such 
defects  and  want  of  business  tact  and  ability  are  not  ground  for 
attachment.  Unless  it  be  shown  that  there  was  an  intent  to  de- 
fraud, the  attachment  must  fail.  The  intent  to  defraud  was  not 
shown ;  moreover,  the  sales  and  transactions  do  not  seem  to  have 
been  made  with  a  well  formed  design  to  defraud  creditors,  how- 
ever much  they  may  have  been  sufficient  to  excite  the  anxiety  of 
a  careful  creditor,  seeking  to  avoid  a  loss. 

A  debtor  may  be  ignorant  of  the  facts  and  circumstances  pertain- 
ing to  his  business  and  yet  not  be  exposed  to  t^  at  writ.    He  may  not 
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know  the  number  of  bales  of  cotton  he  had  received  at  the  date  of 
the  attachment  and  not  remember  which  of  hie  creditors  he  had 
paid,  nor  the  amount  of  his  assets  and  the  sum  of  his  liabilities  (pos- 
sibly unknown  quantities  to  him)  without  fraudulent  intent  toward 
his  creditors.  These  and  other  facts  proven  in  the  case  may  be  in- 
cidents of  fraud  but  are  not  in  themselves  a  fraud,  perpetrated  or 
intended.  An  attachment  based  upon  Nos.  4  and  5  of  Art.  240,  C.  P., 
must  be  supported  by  proof  of  an  act  or  acts  showinfi:  the  fraudulent 
int<)nt  of  the  defendant  to  place  his  property  beyond  the  reach  of  his 
creditors  or  to  give  an  unfair  preference  to  some  of  them. 

It  is  not  evident  that,  prior  to  the  attachment,  there  was  fraudu- 
lent concealment  of  property  to  prevent  its  seizure  under  the  writ. 

The  plaintiff,  as  one  of  his  principal  grounds,  urges,  in  support  of 
the  writ,  that  the  defendant  transferred  property  to  his  wife.  That 
question  was  considered  and  decided  in  Wilson  vs.  Ghalaron,  26  An. 
641.  The  court  said  in  that  case,  that  the  dation  en  pavement  to  the 
wife  will  not  be  sufficient  to  sustain  the  attachment  upon  grounds 
similar  to  those  alleged  here. 

The  payment  to  the  wife  wap  made  under  a  provision  of  the  Civil 
Code.  The  amount  transferred  to  the  wife  was  small  as  compared 
with  the  gross  assets  of  the  plaintiff.  If  the  settlement  was  erron- 
eous and  to  the  prejudice  of  creditors,  they  are  not  without  remedy. 
The  notes  and  accounts  were,  it  seems,  transferred  to  the  wife  after 
the  attachment  had  been  served. 

It  is  also  urged  that  the  defendant,  Davis,  bought  a  stock  of  goods 
for  about  thirty  thousand  dollars ;  that  at  the  time,  and  to  enable 
him  to  make  this  purchase,  he  made  a  statement  to  one  of  his  credi- 
tors of  his  financial  condition  in  which  he  showed  assets :  twenty- 
two  thousand  nine  hundred  and  eighty  dollars;  total  liabilities: 
five  thousand  seven  hundred  dollars ;  while  his  ledger  showed  an  in- 
debtedness of  a  much  larger  amount. 

However  reprehensible  and  false  the  sworn  statement  may  have 
been,  the  fact  remains  that  it  was  made  prior  to  defendant's  agree- 
ment with  plaintiff  to  consign  cotton  to  him  to  be  credited  on  the 
loan.  It  was  made  to  creditors,  who,  presumably,  were  paid  be- 
fore the  attachment  issued,  for  the  firm's  name  does  not  appear  on 
the  list  of  creditors  of  the  defendant.  It  might  have  been  different 
if  the  de  endant,  under  similar  circumstances,  had  made  false 
statements  in  regard  to  his  assets  and  liabilities  to  the  plaintiff  bere» 
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at  the  time  of  the  agf  eement  between  them  and  the  latter's  loan 
to  the  former. 

'<  The  defendant,  for  the  purpose  of  obtaining  credit,  stated  that  his 
indebtedness  was  a  certain  snm,  when  in  fact  he  knew  it  to  be  much 
larger.  Upon  the  faith  of  the  statement  the  plaintiffs  gave  him  credit. 
Held  that  the  transaction  was  a  frand  upon  the  plaintiffs,  and  was 
sufficient  Rronnd  for  sning  out  a  writ  of  attachment."  Rosenthal  vs. 
Wahly  58  Wisconsin,  621.  Here  there  was  no  statement  made  to  the 
plaintiff,  and  the  statement  was  made  prior  to  plaintiff's  claim. 
Moreover,  prior  to  plaintiff's  loan  the  total  indebtedness  of  the  de- 
fendant was  much  less  than  plaintiff  alleges  it  was. 

It  is  further  urged  by  the  plaintiff  that  the  defendant  was  under 
obligation  to  buy  cotton  and  ship  it  to  him ;  that  throughout  Septem- 
ber and  to  the  7th  day  of  October,  1803,  he  seemed  to  have  shipped 
to  him.  Winter,  in  accordance  with  his  contract;  that  on  the  7th  of 
October  he,  despite  the  contract,  shipped  about  thirty  bales  of  cotton 
to  others  than  plaintiff,  and  received  the  money  therefor. 

The  advances,  as  we  understand,  were  not  made  for  the  sole  pur- 
pose of  buying  cotton.  They  were  made  to  aid  the  defendant  in 
his  business.  He,  as  an  inducement,  promised  to  ship  cotton  to  the 
plaintiff,  which  the  latter  was  to  sell  and  pay  himself  from  the  pro- 
ceeds. There  was  a  breach  of  contract,  a  failure  to  comply  with  an 
obligation;  not  of  such  a  character,  however,  as  to  justify  an  attach- 
ment. The  evidence  shows  that  the  amount  of  sales  of  cotton  to- 
others than  plaintiff  was  small  as  compared  with  defendant's  assets 
and  the  amount  of  his  business,  and  that  it  was  applied  to  the  pay- 
ment of  debts  to  creditors  pressing  him  for  payment.  There  was 
but  little  cotton  for  sale  at  the  time,  and  that  the  defendant,  in  con- 
sequence, was  disappointed,  as  the  opportunity  for  buying  was  much 
less  favorable  than  it  had  been  in  previous  years.  It  is  also  in  evi- 
dence that  the  sales  in  defendant's  business  were  conducted  on  a 
reasonable  basis  as  to  prices. 

It  is  not  evident  that  the  intention  of  the  defendant  was  to  place 
his  property  beyond  the  reach  of  his  creditors,  or  to  dispose  of  it  so 
as  to  give  an  unfair  preference.  These  are  essentials  to  sustain  an 
attachment.  Hemsheim  vs.  Levy,  32  An.  340.  The  condition  of 
defendant's  business,  we  have  already  stated,  was  such  as  to  give  the 
average  creditor  concern  and  some  anxiety,  particularly  as  th& 
amount  was  large  and  defendant's  ability  to  pay  uncertain.     He  had 


114    231 


264  SUPREME  COURT  OF  LOUISIANA. 

Maas  vs.  Succession  of  Hernandez  and  Executors  et  als. 

A  large  Btock,  and  possibly  he  had  reason  to  think,  by  adopting  the 
x^ourse  he  did,  he  would  succeed  in  overcoming  his  financial  troubles. 
There  is  uncontradicted  evidence  of  record  in  support  of  that  theory. 

However  conclusive  the  grounds  urged  are  against  all  possible 
•claims  for  damages  for  illegal  attachment,  they  are  not  sufficient  to 
sustain  the  attachment. 

Food  and  poison  are  quite  distinct,  and  yet  they  sometimes  so 
nearly  approach  that  it  is  impossible  with  absolute  certainty  to  select 
between  the  two. 

Error  and  fraud  are  equally  distinct;  none  the  less  in  some  cases 
they  approach  so  nearly  that  it  is  difficult  to  decide  with  absolute 
certainty  which  term  we  ought  to  choose.  The  error  here,  the  vio- 
lation of  duty,  was  not  the  fraudem  UgU  denounced  by  the  statute. 

We  agree  with  the  District  Judge  in  the  conclusion  that  the  error 
x^ommitted  was  not  of  the  kind  which  justifies  the  writ. 

The  judgment  appealed  from  is  affirmed. 


No.  11,774. 

Alex.  W.  Maas  vs.  Succession  of  Joseph  Hernandez  and  Exec- 

utbix  et  als. 

Where  a  contract  for  a  flzed  amount  Is  entered   into   between  the  owner  of 
iu   ^  property  and  a  builder,  according  to  certain  specifications  to  which  a  plan 

is  annexed  as  explanatory  thereof,  no  charge  In  the  absence  of  an  agreement 
to  that  effect  can  be  made  as  for  extra  services  In  the  preparation  of  the 
plan.  The  builder  appears  in  the  transaction,  not  as  an  architect,  bnt  as  a 
contractor. 
A  builder  claiming  remuneration  over  and  above  the  contract  price  of  a  building 
for  certain  labor  and  material,  as  having  been  furnished  for  extra  work, 
must  establish  with  reasonable  certainty  that  they  were  used  for  that  par- 
ticular purpose. 

APPEAL  from  fche  Civil  Judicial  District  Oourt  for  the  Parish  of 
Orleans.     Monroe,  J. 


A.  B.  Phillips  and  Morris  Marks  for  Plaintiff,  Appellant. 
Henry  Denis,  Henry  P.  Dart  and  Albert  Voorhies  for  Defendants,  Ap- 
pellees. 

Argaed  and  submitted  May  21,  1805.  . 
Opinion  handed  down  November  18,  1805. 
Rehearing  refused  February  24,  1896. 
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Plaintiffs  claim  two  thousand  two  hundred  and  thirty -four  dollars 
«nd  fifteen  cents,  dne  for  work,  labor  and  material,  for  extras  be- 
yond a  contract  and  specifications  between  him  and  the  defendant. 

Prom  a  judgment  against  him  plaintiff  appeals. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLB,  O.  J.  The  first  question  discussed  by  the  parties  was 
whether  the  defendant  was  liable  for  architect's  fees  for  the  two 
plans  of  building  for  which  plaintiff' claims  remuneration.  The  first 
plan  was  that  according  to  which  the  building  (originally)  was  to  be 
built.  No  reference  is  made  in  the  contract  in  respect  to  payment 
ifor  the  plan.  The  second  plan  was  never  presented  to  or  accepted 
by  Hernandez.  It  seems  to  have  been  a  mere  working  plan  intend - 
for  the  guidance  of  plaintiff's  workmen,  in  order  to  conform  their 
work  to  alterations  made  in  the  building  after  its  commencement. 
Such  as  it  was,  it  does  not  seem  to  have  been  adhered  to,  the 
building  as  finally  made  conforming  to  neither  the  first  nor  a  sec- 
ond plan. 

Plaintiff  does  not  seem  to  have  been  employed  by  the  defendant 
as  aa  architect  to  furnish  him  a  plan  for  a  residence.  Had  he  been 
so  employed,  and  as  such  had  furnished  a  plan,  he  would  unques- 
tionably have  been  entitled  to  remuneration  for  his  services  (even 
though  subsequently  he  might  have  become  a  contractor  for  the  con- 
struction of  the  building),  but  the  plan  referred  to  is  not  presented 
to  us  as  having  been  made  under  those  circumstances.  It  appears 
simply  as  part  of  a  proposition  made  to  the  owner  of  a  piece  of 
property  by  a  **  builder"  to  construct  for  him  a  certain  house  for  a 
certain  amount  according  to  certain  specifications,  the  plan  being  an- 
nexed as  explanatory  thereof.  Defendant  did  not  deal  with  plain- 
tiff as  an  architect ;  the  latter  did  not  figure  relatively  to  the  plan  as 
such,  for  if  he  was  entitled  to  pursue  that  occupation,  he  merged 
and  lost  it  in  this  particular  transaction  in  that  of  <*  contractor  and 
buUder."  Viewed  from  that  standpoint  we  do  not  think  he  could 
claim  compensation  for  his  services  in  furnishing  the  plan  in  the  ab- 
sence of  an  agreement  to  that  effect.  This  conclusion  appears  to  us 
correct,  independently  of  evidence  on  the  subject,  but  it  is  supported 
by  the  testimony  of  Mr.  Freret,  himself  an  architect. 

Plaintiff's  claim  for  furnishing  the  second  plan  is  not  only  open  to 
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the  same  objection,  but  it  was  never  presented  to  or  accepted  by  the 
defendant.  It  was  simply  furnished  by  plaintiff  to  his  employees  as 
a  working  plan,  and  then  it  was  not  adhered  to  as  we  have  already 
said. 

We  do  not  think  plaintiff  entitled  to  a  judgment  on  the  other  items 
of  his  account.  Quoad  them  he  stands  as  a  plaintiff,  and  must  make 
his  claims  reasonably  certain.  He  has  not  done  so.  As  an  architect 
and  builder,  he  was  in  position  to  have  known  precisely  what  ma- 
terials he  had  used,  from  whom  he  had  obtained  them  and  at  which 
prices ;  also  what  workmen  he  had  employed,  for  how  long  they  were 
employed  and  at  what  work  .they  had  been  placed.  If  the  full  amount 
paid  for  the  building  cost  more  than  the  contract  price,  plaintiff 
should  have  shown  how  much  of  the  expenditures  were  occasioned 
by  the  alterations  in  the  building.  The  evidence  shows  that  the 
building  was  increased  in  some  particulars  and  made  smaller  in 
others.  The  contract  price  of  forty-three  hundred  dollars  affords  no 
basis  for  fixing  the  rights  of  the  parties. 

The  plaintiff  has  fixed  upon  certain  material  and  work,  and  found- 
ed a  demand  for  extra  compensation  on  them,  without  attempting- 
to  show  that  this  material  or  that  work  was  used  for  the  purposes 
of  the  alterations,  or  had  any  connection  with  them. 

There  was  no  contract  between  che  parties  *<for  the  building  of  a 
six  thousand  two  hundred  and  three  dollar  cottage." 

The  defendant  shows  that  prior  to  the  abandonment  of  the  con- 
tract by  the  plaintiff  Hernandez  had  paid  him  two  thousand  seven 
hundred  dollars  in  cash,  and  eight  hundred  and  sixty -eight  dollars 
and  thirty- eight  cents  of  bills — (three  hundred  and  fifteen  doUara 
and  fifty -five  cents  to  Langunthy,  foreman,  four  hundred  and  sixty - 
seven  dollars  and  eighty- three  cents  to  the  Central  Manufacturing 
and  Lumber  Company,  and  eighty -five  dollars  to  William  Pattison 
for  brick  work  (making  a  total  of  three  thousand  five  hundred  and 
sixty-eight  dollars  and  thirty-eight  cents,  and  that  subsequently  ta 
this  abandonment  he  had  paid  certainly  one  thousand  six  hundred 
and  forty-one  dollars  and  ninety -four  cents  in  bills.  The  total  pay- 
ments of  Hernandez  on  account  of  the  house  was  therefore  five 
thousand  two  hundred  and  ten  dollars  and  thirty -two  cents  or  nine 
hundred  and  ten  dollars  and  thirty -two  cents  more  than  the  original 
contract  price.  We  are  satisfied  he  can  be  called  upon  to  pay  noth- 
ing more.    If  we  are  mistaken  in  this  and  plaintiff  has  really  a  claim 
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to  some  amoant  against  the  defendant,  he  can  only  blame  himself 
for  bis  carelessness  in  keeping  his  accounts  and  in  not  establishing 
what  that  claim  is.  It  would  serve  no  good  purpose  to  enter  inta 
the  details  of  the  testimony  in  the  case.  It  suffices  to  say  that  after 
a  careful  examination  of  the  record,  made  not  only  before,  but 
during  the  vacation  of  the  court,  we  find  no  error  in  the  judgment 
appealed  from,  and  it  has  to  be  and  it  is  hereby  affirmed. 


No.  11,980. 
State  op  Louisiana  vs.  Politb  Jim. 

The  objection  of  an  accused  that  the  property  be  was  convicted  of  stealing  was 
Imperfectly  and  incompletely  described  In  the  indictment  shoald  be  taken  by 
demurrer  or  a  motion  to  quash  the  Indictment  before  the  Jury  is  sworn.  It  Is 
too  late  to  urge  such  an  objection,  as  being  one  apparent  on  the  face  of  the 
indictment,  on  a  motion  in  arrest  of  Judgment.  State  vs.  Thomas,  30  An.  600. 
Bey.  Stat.,  Sec.  1064. 

A  PPEAL  from  the  Eleventh  Judicial  District  Court  for  the  Parish  of 
^     St.  Landry.     Perrault,  J. 


3f.  J.    Cunningham^   Attorney    General,    and  E,    B.  Dubaiswny 
District  Attorney,  for  Plaintiff,  Appellee. 

John  N.  Ogden  and  H.  Lee  Oarland  for  Defendant,  Appellant. 


Submitted  on  briefs  January  11,  1896. 
Opinion  handed  down  January  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

NiGHOLLS,  0.  J.  Defendant  was  indicted  for  petty  larceny,  found 
guilty  and  sentenced  to  the  penitentiary  for  one  year. 

The  £:round  of  complaint  urged  in  the  brief  on  his  behalf  is  that 
the  accused  was  indicted,  tried  and  convicted  on  the  charge  of 
'^stealing  four  head  of  cattle  of  the  value  of  fifty  dollars."  That  the 
indictment  in  making  this  charge  was  entirely  too  vague  and  uncer- 
tain to  support  a  conviction,  and  can  not  form  the  basis  of  a  plea  of 
tee  judicata  or  autrefois  convict  in  future  prosecutions.    Defendant 
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contends  that  the  description  of  the  property  alleged  to  have  been 
stolen  IS  sufficient  in  law.  That  the  property  is  described  as  four 
head  of  cattle,  without  giving  the  kind,  color  or  description.  That 
the  indictment  does  not  give  the  kind,  whether  horse,  male,  ass  or 
cow,  with  no  brand  or  mark  specified  to  apprise  defendant  of  the 
necessary  defence  to  make.  These  objections  were  nrged  for  the 
first  time  in  the  lower  coart  in  arrest  of  judgment. 

In  reply,  the  prosecuting  officers  maintain  that  the  jurisprudence 
of  the  State  is  so  well  settled  that  defects  in  an  indictment  are  cured 
by  verdict;  that  it  is  unnecessary  to  specially  discuss  the  question. 
They  cite  Wharton  Criminal  Pleadings  and  Practice,  par.  760 ;  Re- 
vised Statutes,  Sec.  1060,  and  the  case  of  State  vs.  Thomas,  30  An. 
600. 

In  the  case  cited  this  court,  referring  to  a  like  objection  made  by 
the  appellant  therein,  said :  *'  If,  as  it  is,  that  description  was  incom- 
plete, its  incompleteness  would  constitute  a  formal  defect  apparent 
on  the  face  of  the  indictment,  and  defendant's  objection  should  have 
been  taken  and  urge  1,  not,  as  it  was,  on  a  motion  to  arrest  the  judg- 
ment, but  by  demurrer,  and  on  a  motion  to  quash  the  indictment 
before  the  jury  was  sworn.  It  is  too  late  to  do  so  after  trial  and 
conviction."     (Citing  the  1064th  section  of  the  Revised  Statutes.) 

That  section  declares  that  every  objection  to  any  indictment  for 
any  formal  defect  apparent  on  the  face  thereof,  shall  be  taken  by 
demurrer  or  motion  to  quash  such  indictment  before  the  jury  shall 
be  sworn,  and  not  afterward,  and  every  court  before  which  any  such 
objection  shall  be  taken  for  any  formal  defect,  may,  if  it  be  thought 
necessary,  cause  the  indictment  to  be  forthwith  amended  in  such 
particular,  and  thereupon  the  trial  shall  proceed  as  if  no  such  defect 
had  appeared. 

Had  the  defendant  urged  these  objections  at  the  time  and  in  the 
manner  required  by  the  section  the  indictment  could  have  been 
amended.  He  can  not  hold  them  in  reserve  for  a  motion  in  arrest, 
taking  his  chances  for  an  acquittal  on  the  trial.  (See  State  vs.  Fon-^ 
tenette,  88  An.  61.)  The  decision  in  State  vs.  Thomas,  cited  above, 
•controls  this  case. 

The  judgment  appealed  from  is  affirmed. 
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No.  12,007. 
Isabella  Lumbeb  Company,  Limttbd,  vs.  Its  Obbditobs. 

The  ce$sio  bonorum  of  a  oorporatlon  can  be  brought  about  neither  by  an  application 
for  the  same  on  Its  own  behalf,  nor  by  creditors  acting  adversely  to  it,  under 
and  through  a  respite  Improvidently  granted  to  it.  The  provisions  of  the  laws 
relative  to  voluntary  surrender  and  to  respite  refer  to  natural  persons.  Cor- 
porations can  not  avail  themselves  of  them. 

APPEAL  from  the  Sixteenth  Jadlcial  District  Court  for  the  Par- 
ish of  Tangipahoa.     Reid,  J. 


Saunders  &  ikfiZlerand  J.  A.  Reid  for  Plaintiff,  Appellee. 


Submitted  on  briefs  January  11,  1896. 
Opinion  handed  down  Janaary  20,  1896. 


In  April,  1895,  W.  L.  Wright  and  the  Sauls  Ott  Company,  aver- 
ring that  they  were  creditors  of  the  Isabella  Lumber  C  .mpany  and 
placed  on  the  schedule  as  such ;  that  the  company  had  failed  to  pay  the 
debts  as  ordered  in  the  respite  proceedings,  and  that  they  had  the 
right  on  such  failure  to  require  a  cession  of  the  property  of  the 
company  for  the  benefit  of  its  creditors,  and  to  have  a  provisional 
syndic  appointed  to  take  charge  of  the  property  of  the  company  for 
the  benefit  of  all  its  creditors. 

After  a  hearing  the  District  Court  vacated  and  annulled  the  judg- 
ment, granting  a  respite.  It  further  ordered  that  the  Isabella  Lum- 
er  Company,  Limited,  make  a  cession  of  all  its  propert  ^  for  the 
benefit  of  its  creditors  at  once,  and  that  Levi  R.  Stark  be  appointed 
provisional  syndic  upon  compliance  with  the  law,  and  that  a  meeting 
of  creditors  be  held  before  the  clerk  of  the  District  Court  for  Tangi- 
pahoa parish,  ex' officio  notary  public,  for  the  election  of  a  syndic 
and  other  business. 

From  this  judgment  the  company  has  appealed. 

Plaintiffs  in  the  rule  have  made  no  appearance  in  this  court. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.   Appellant  contends  that  the  liquidation  proceed- 
ings against  insolvent  corporations  are  governed  by  Sec.  688  of  the 


270  SUPREME  COURT  OF  LOUISIANA. 

Lamber  Co.  Ltd.  vs.  Creditors. 

Revised  Statutes ;  that  the  provisions  of  law  regarding  cessions  were 
held  by  this  court,  in  the  case  of  Jeffries  vs.  Belleville  Iron  Works, 
15  An.  19,  to  apply  to  natural  persons  only,  and  the  proceedings 
against  insolvent  corporations  were  said  to  be  those  alone  which  are 
laid  down  in  the  Revised  Statutes;  that  that  decision  has  never  once 
been  questioned  in  the  thirty -six  years  since  its  rendition,  and 
that  it  has  been  quoted  approvingly  in  Williams  vs.  Judge,  42  An.  73; 
that  the  law  was  not  changed  by  Act  No.  184  of  1888,  which  clearly 
did  not  contemplate  the  indirect  introduction  of  a  new  mode  of  liqui- 
dating insolvent  corporations;  that  it  did  nothing  more  than  provide 
a  new  procedure  for  forcing  a  cession  in  certain  contdigencies  from 
such  debtors  as  were  then  subject  to  the  operation  of  the  insolvent 
laws. 

That  Act  No.  184  of  1888  was  simply  an  amendment  of  Art.  8093 
of  the  Civil  Code  on  the  subject  of  respites,  and  that  it  could  not  be 
supposed  that  when  the  Ligislature  amended  certain  provisions  un- 
der that  title  it  contemplated  a  radical  subversion  of  the  long  estab- 
lished principles  of  the  law  of  cession ;  that  the  statute  refers  to  an 
existing  law  as  governing  the  election  of  syndics  and  the  business 
which  might  come  before  the  meeting  of  the  creditors,  but  that  the 
existing  law  governing  the  election  of  syndics  did  not  permit  the 
creditors  of  an  insolvent  corporation  to  elect  a  syndic  for  it,  nor  at 
meetings  of  themselves  to  determine  upon  any  business  affecting  it. 
That  this  reference  to  existing  law  implied  that  the  law  was  to  be 
taken  as  it  existed.  Appellant,  therefore,  submitted  that  the  judg- 
ment ordering  the  company  to  make  a  cession  of  its  property  was 
null  and  should  be  reversed. 

In  the  case  of  '*  Commissioners  of  Exchange  Bank  vs.  Mudge," 
reported  as  far  back  as  1842  in  the  6th  Rob.,  p.  898,  this  court  said 
that ''  no  law  existed  previously  to  the  year  1842  which  defined  the 
insolvency  of  a  corporation,  or  provided  for  either  its  voluntary  or 
forced  liquidation." 

In  Jefferies  vs.  Belleville  Iron  Works,  15  An.  20,  it  was  held  that 
a  corporation  created  under  the  act  for  the  organization  of  corpora- 
tions for  works  of  public  improvements  and  utility,  approved  March 
15,  1855,  can  not  avail  itself  of  the  provisions  of  the  act  relative  to 
the  voluntary  surrender  of  property,  approved  March  15,  1895 ;  that 
the  act  referred  to  natural  persons  only. 

The  Isabella  Lumber  Company,  Limited,  believing  that  there  was 
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a  dlstinciion  in  this  respect  between  a  respite  and  a  surrender,  ap- 
plied to  and  obtained  from  the  District  Court  an  order  for  the  convo- 
cation of  a  meeting  of  its  creditors  to  determine  whether  or  not  it 
should  be  granted  a  respite.  A  majority  of  the  creditors  having 
voted  for  the  same,  the  proceedings  of  the  meeting  were  approved 
and  homologated  and  the  respite  ordered.  It  appears  that  some 
creditors  did  not  appear  nor  vote. 

If  the  creditors  had  ref ased  to  accede  to  the  application  for  the 
respite,  Art.  3098,  O.  0.,  declares  ''  the  cession  of  property  ensnes 
and  the  proceedings  continue  as  if  the  cession  had  been  offered  in 
the  first  instance." 

In  other  words  an.  application  for  a  respite  is  considered  in  law 
«8  an  original  conditional  offer  of  a  voluntary  surrender. 

This  legal  result  of  a  rejected  application,  coupled  with  the 
principles  announced  in  the  two  cases  cited,  carries  with  it  in  our 
opinion,  as  a  legal  consequence,  that  relief  through  a  respite  can  not 
be  legally  accorded  to  a  corporation.  All  that  it  would  have  to  do 
to  bring  about  a  voluntary  surrender  would  be  to  apply  for  and  have 
rejected  its  application  for  a  respite.  It  would  accomplish  by  indi- 
rection what  it  could  not  do  directly.  We  are  of  opinion  that  a  oeaaio 
bonorum  of  a  corporation  can  be  brought  about  neither  by  an  appli- 
cation for  the  same  on  its  own  behalf  nor  by  creditors  acting  ad- 
versely to  it,  under  and  through  respite  proceedings. 
For  the  reasons  herein  assigned — 

It  is  hereby  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  in  so  far  as  it  ordered  and  decreed  that  the  Isabella 
Lamber  Company,  Limited,  make  a  cession  of  all  its  property  for 
the  benefit  of  its  creditors  at  once,  and  that  Levi  R.  Stark  be  ap- 
pointed provisional  syndic  upon  compliance  with  the  law,  and  that 
a  meeting  of  creditors  be  held  according  to  law  before  Thomas  E. 
Warner,  clerk  and  ex-ojjicio  notary  public,  for  the  election  of  a  syndic, 
and  other  business,  be  and  the  same  is  hereby  annulled,  avoided  and 
reversed. 

It  is  further  ordered  that  the  appellee  pay  costs  of  appeal. 
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No.  11,946. 
Statb  of  Louisiana  vs.  Azema  Oelbstin. 

An  aocased  person  16  entitled  to  compulsory  process  to  force  the  attendance  of  his 
witnesses,  but  where  after  haying  been  duly  subpoDnaed  some  of  them  failed  to 
appear,  he  has  not,  by  reason  of  that  fact,  an  absolute  right  to  haye  the  trial  of 
the  case  postponed  or  continued  until  after  they  should  have  been  attached. 
The  court  has  the  right,  before  postponing  or  continuing  the  case,  to  be  In- 
formed as  to  the  materiality,  releyancy  or  necessity  of  the  testimony, .which 
would  be  sought  to  be  elicited  through  them. 

A  person  seeking  to  obtain  the  reyersal  of  the  verdict  of  a  Jury  and  the  judgment, 
of  a  court  on  appeal  should  place  matters  before  the  Appellate  Court  In  a 
shape  such  as  to  satisfy  It  that  there  has  been  Injury  as  well  as  error. 

A  PPEAL  from  the  Eleventh  Judicial  District  Oourt  for  the  Par - 
•**-    ish  of  St.  Landry.     Perrault,  J. 


M,  J.  Cunningham,  Attorney  General,  and  E.  B,  Dtibuisson,  Dis- 
trict Attorney,  for  Plaintiff,  Appellee,  cites  4  (An.  441,  33  An.  679,. 
1844. 


John  N,  Ogden  and  C.  W.  DuRoy  for  Defendant,  Appellant. 


Submitted  on  briefs  January  11,  1896. 
Opinion  handed  down  January  20,  1896. 


The  defendant  convicted  of  larceny  and  sentenced  to  the  peniten- 
tiary for  thirteen  months,  relies  for  a  reversal  upon  grounds  set 
forth  in  a  bill  of  exception,  in  which  it  is  recited  that  the  cause 
being  called  for  trial,  five  witnesses,  Emanuel  Jim,  Ambrose 
Polite,  Octave  Stevens,  John  Richard  and  Etienne  Fuselier,. 
were  absent,  of  which  the  last  four  had  been  personally  served, 
the  return  reading  thus:  ^<  I  have  learned  from  different  parties 
that  the  within  named  Emanuel  Jim  is  no  more  of  this  parish, 
but  of  the  parish  of  Rapides.  (Signed)  S.  Fonteiiot,  Dy. 
Sheriff;"  that  the  accused  asked  for  attachments  against  the 
last  four  mentioned,  and  for  a  new  subpoena  for  the  first, 
stating  that  as  for  the  first  witness  he  could  by  aflSdavit  show  that 
he  was  living  in  St.  Landry  parish  and  could  point  out  the  place; 
that  the  District  Attorney,  in  order  to  coerce  a  trial,  asked  accused 
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to  disclose  what  he  expected  to  prove  l^y  these  witnesses,  in  order 
to  state  whether  he  would  admit  that  if  present  they  would  swear  to 
the  facts ;  that  accused  objected  to  this  disclosore  at  this  stage  of 
the  proceeding,  for  the  reason  that  no  motion  had  been  made  for  a 
continuance  and  that  according  to  law  this  could  be  the  only  and 
proper  time  to  call  for  the  application  of  Act  84  of  1894, 
which  objection  was  overruled  for  the  following  reasons, 
viz.:  (1)  Because  the  witness,  Emanuel  Jim,  could  not  be 
found  after  diligent  search,  as  shown  by  the  return  of  the 
sheriff;  (2)  Because  the  District  Attorney,  to  avoid  delay  or 
continuance,  admitted  that  the  witnesses,  if  present,  wcyild 
swear  to  the  facts  which  they  were  called  to  prove,  which  admissions 
were  made  to  the  jury,  and  moreover  testified  to  by  defendant  as  a 
witness  in  his  own  behalf;  (see  Act 84  of  1894;  State  vs.  Primeauz, 
39  An.  678;  State  vs.  Hillstock,  45  An.  298)  ;  (8)  Because  no  injury 
resulted  to  defendant  by  trial  after  admissions  were  made  by  the 
State  and  his  own  testimony  heard,  and  because  in  the  opinion  of 
the  court  the  motion  was  made  for  delay  and  not  to  obtain  substan- 
tial justice,  the  case  having  been  already  fixed  for  trial  at  the  same 
term  for  the  7th,  16th  and  19th  of  October,  1895.  At  the  foot  of 
the  bill  it  is  stated^  ''To  all  of  which  rulings  defendant  excepted 
and  tenders  this  bill,  which  was  read  and  signed  before  judgment." 

Defendant  further  contends  that  in  forcing  him  to  disclose  the 
facts  which  he  expected  to  elicit  from  the  absent  witnesses  at  the 
particular  time  and  under  the  particular  circumstances  he  was  forced 
to  do  60,  and  in  permitting  the  District  Attorney  to  make  the  admis- 
sions he  did,  and  in  consequence  thereof  refusing  to  issue  attach- 
ments for  four  of  the  absent  witnesses  and  a  new  subpoena  for  the 
other  witness,  who  could  not  be  found,  the  court  violated  his  legal 
rights  and  was  not  justified  in  its  course  by  the  provisions  of  Act  No. 
84  of  1894 ;  that  before  they  could  apply,  by  the  very  terms  of  the 
act  there  must  be  an  existing  application  for  a  continuance  and  an 
existing  affidavit  accompanying  the  same.  He  denies  that  he  applied 
for  a  continuance. 

Counsel  for  the  State  contends  that  the  judge  properly  refused  the 
subpoena,  because  the  return  of  the  sheriff  showed  that  the  witness 
could  not  be  found  after  diligent  search ;  that  the  attachments  were 
properly  refused  because  the  District  Attorney  admitted  that  they 
would  testify  to  the  facts  which  they  were  called  to  prove;  that 
18 
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their  admisaions  went  to  the  jury  and  were  corroborated  by  the 
defendant  himself  on  the  stand;  that  if  accased  attached  any  im* 
portance  to  the  testimony  of  the  absent  witnesses  he  should  not  have 
allowed  the  admissions  by  the  District  Attorney  nor  testimony  of  the 
accused  in  support  thereof. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  Act  No.  84  of  1S04,  to  which  reference  is  made 
in  the  bill  of  exception,  declares  that  in  all  criminal  cases,  whenever 
either  the  State  or  the  defendant  ask  for  a  continuance  on  the  ground 
of  (he  absence  of  an  important  or  material  witness,  the  other  shall 
be  entitled  to  an  immediate  trial  on  admitting  that  if  said  absent 
witness  were  present  he  would  testify  as  stated  in  the  aflQdavit  made 
for  a  continuance,  but  in  no  case  shall  either  the  State  or  defendant 
be  required,  in  order  to  get  a  trial,  to  admit  that  the  statements  made 
in  the  affidavit  for  a  contiauance  are  true,  but  that  the  provisions  of 
the  act  should  in  no  way  interfere  with  the  trial  judge's  discretion  to 
grant  a  continuance  on  other  grounds. 

If,  on  the  day  the  case  was  called  for  trial,  the  court,  in  the  exer- 
cise of  its  judicial  discretion,  could  have  properly  refused  to  issue  a 
new  subpoena  for  the  witness  Emanuel  Jim  and  attachments  for  the 
other  four  witnesses  and  ruled  the  accused  to  trial,  we  do  not  see  that 
an  admission  made  by  the  District  Attorney  that  those  witnesses 
would,  if  present,  swear  to  the  facts  which  defendant  declared  were 
those  which  he  proposed  to  prove  by  them,  would  prejudice  him; 
on  the  contrary,  he  would  have  gone  to  trial  with  an  admission  in 
his  favor,  which  he  would  not  have  had  had  the  prosecuting  officer 
thought  proper  not  to  make  it.  He  intimates,  however,  that  the 
court  forced  him  to  disclose  the  character  of  his  evidence,  but  we 
know  of  no  way  in  which  he  could  have  been  coerced  in  the  matter. 
All  that  he  had  to  do  was  to  remain  silent,  refuse  to  make  a  disclos- 
ure and  to  stand  on  his  legal  right  (if  such  he  had)  to  have  the  wit- 
nesses subpoBuaed  and  attached  before  going  to  trial  and  reserve  a 
bill  to  the  court's  ruling  adversely  to  him  as  to  that  right.  We  mast 
hold  his  making  a  statement  in  regard  to  what  he  proposed  to  show 
by  his  witnesses  as  having  been  made  by  him  in  his  own  supposed 
interest,  when  he  ascertained  that  the  subpoenaes  and  attachments 
were  or  would  be  refused. 

The  forcing  of  a  disclosure  and  the  making  of  a  continuance  or  a 
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postponement  of  a  cade  dependent  upon  a  knowledge  of  the  reas- 
onableness and  materiality  of  the  grounds  assigned  for  the  same 
are  distinct  matters. 

The  real  ground  of  complaint  should  have  been  predicated  upon 
the  refusal  of  the  court  to  issue  the  subpoena  and  attachments  and 
proceeding  at  once  with  the  trial. 

If  the  court  acted  improperly  and  to  the  defendant's  prejudice  in 
these  regards,  there  would  be  no  necessity  to  look  beyond  this  in 
order  to  grant  him  relief. 

The  question  then  is  whether  the  defendant  was  legally  entitled  to 
have  the  subpoena  and  attachments  which  he  asked  for,  and  the  case 
postponed  (if  not  continued)  until  they  could  be  acted  upon. 

With  respect  to  the  subpoena,  we  think  it  appears  from  the  bill  of 
exception  that  counsel,  in  reciting  the  sheriff's  return  thereon,  gave 
only  a  portion  of  the  same,  and  that  the  balance  of  the  return  must 
have  shown  the  various  steps  taken  by  the  sheriff  to  make  service. 
The  steps  must,  in  the  opinion  of  the  court,  have  been  sufficient  to 
show  that  further  attempts  would  be  useless.  The  return  is  not  be- 
fore us. 

The  bill  of  exception  states,  relative  to  the  four  witnesses  whom 
defendant  desired  to  have  attached,  that  they  were  served  person- 
ally. We  presume  that  defendant  claimed  under  that  condi- 
tion of  things,  as  an  absolute  right,  that  they  should  be  attached  and 
matters  held  in  abeyance  until  action  had  been  taken  thereon.  We 
understand  him  to  claim  that  the  court  refused  to  recognize  that 
right  and  insisted,  as  a  condition  of  attaching  the  witnesses  and  giv- 
ing further  delay,  that  it  should  be  informed  as  to  what  the  accused 
proposed  to  show  by  the  witnesses;  and  that  thereupon  accused  an- 
nounced the  facts  he  expected  them  to  establish,  and  upon  this 
announcement,  the  District  Attorney  admitted  that,  if  they  were 
present,  they  would  swear  to  the  facts  stated;  that  the  court,  upon 
this  admission  being  made,  declined  to  order  attachments  and  or- 
dered the  case  to  proceed. 

The  only  decision  we  have  found  which  would  in  any  way  support 
defendant's  contention  that  the  court  should  have  issued  orders  for 
attachments  and  held  the  case  up  temporarily,  solely  by  force  of  the 
fact  that  the  accused  had  named  certain  parties  as  witnesses  in  his 
behalf,  and  they  had  been  served  personally  with  a  summons  to  at- 
tend the  trial,  without  reference  to  any  declaration  or  statement  as 


276  SUPREME  COURT    OF  LOUISIANA. 


State  vs.  Culestln. 


to  what  the  witDesses  were  expected  to  prove,  is  that  of  the  State 
vs.  Boitrean,  81  An.  190,  in  which  the  court  said:  "When  to  pro- 
cure the  attendance  of  witnesses,  the  prisoner  has  in  proper  time 
ordered  subpoenas  to  issue,  he  can  not  be  compelled  to  issue  attach- 
ments, swear  to  the  facts  which  he  intends  to  prove  by  them,  or  go 
to  trial  in  their  absence,  until  an  earnest  and  fruitless  attempt  has 
been  made  to  bring  them  in  court." 

We  do  not  find  from  an  examination  of  that  case  that  defendant's 
ground  of  complaint  was  that  the  court  had  forced  him  to  make  a 
disclosure  of  the  nature  of  the  testimony  which  the  absent  witnesses 
expected  to  give.  On  the  contrary,  the  nature  of  that  testimony 
was  voluntarily  disclosed  in  an  affidavit  made  for  a  continuance,  but 
the  court  none  the  less  forced  the  accused  to  trial,  evidently  on  the 
ground  that  he  had  not  used  due  diligence  and  that  the  negligence  of 
the  sheriff  in  not  making  service  was  to  be  imputed  to  them.  This 
court  held  otherwise,  and  finding  that  the  evidence  expected  to  be 
elicited  was  of  an  important  character,  it  set  aside  the  verdict  and 
judgment. 

As  a  matter  of  course,  if  an  accused  party  has  taken  all  legal  pre- 
cautions and  used  all  due  diligence  to  procure  his  witnesses,  and  the 
sheriff  has  failed  to  take  any  steps  to  make  service,  defendant,  in- 
dependently of  any  question  of  what  the  witnesses  would  prove, 
would  be  entitled  to  have  service  made.  He  is  entitled  to  com- 
pulsory process  for  his  witnesses,  but  when  process  havin  r  been 
duly  served  and  some  of  the  witnesses  having  failed  to  respond,  the 
accused  seeks  a  continuance  or  postponement  of  the  trial,  the  right 
of  the  court  to  be  informed  as  to  the  materiality,  relevancy  or 
necessity  of  the  testimony  to  be  elicited,  with  a  view  of  testing  the 
propriety  of  the  application,  has  consrantly  been  recognized.  State 
vs.  Bradley,  6  An.  556;  State  vs.  Brette,  6  An.  658.  The  court  de- 
clined to  issue  the  attachments  in  this  case,  evidently  as  connected 
with  the  postponement  of  the  trial.     State  vs.  Johnson,  47  An,  1225. 

Were  we  to  concede  to  an  accused  party  an  absolute  right  to  con- 
tinue or  postpone  the  trial  of  a  cause  until  the  parties  whom  he  had 
caused  to  be  subpoenaed  had  be  n  attached,  we  would  open  wide  the 
door  to  fraud,  collusion  and  interminable  delays.  All  that  a  defend- 
ant would  have  to  do  to  control  the  trial  of  a  case  would  be  to  have 
names  placed  on  the  witness  list,  whether  the  parties  named  knew 
anything  of  the  facts  or  not,  with  an  understanding  with  some  of 
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these  parties    that    they    would     not  obey  the   snmmons  of  the 
court. 

In  State  vs.  Benjamiii,  7  An.  47,  this  court  said  where  an  attach- 
ment against  an  absent  witness  on  account  of  her  condition  was  re- 
fcBed  and  the  accused  fails  to  apply  for  a  continuance,  no  relief  could 
be  given  in  the  Supreme  Court. 

In  the  case  at  bar  no  exception  was  taken  to  the  refusal  of  the 
court  to  have  a  subpcBua  and  attachments  issued.  Counsel  in  his 
brief  denies  that  accused  ever  applied  for  a  continuance.  The  objec- 
tion actually  urged  is  that  the  court  coerced  him  into  a  trial  upon  an 
admission  by  the  District  Attorney  that  defendant's  absent  witnesses 
would,  if  present,  swear  to  the  facts  which  he  declared  he  intended 
to  prove  by  them.  The  court  does  not  place  its  refusal  to  have  the 
witnesses  attached  exclusively  on  the  ground  of  this  admission.  The 
court,  among  other  grounds  for  its  action,  declares  that  in  its  opinion 
the  motion  was  made  for  delay  and  not  to  obtain  substantial  justice,  the 
case  having  been  already  fixed  on  the  7th,  16th  and  19th  of  October, 
and  because  no  injury  resulted  to  defendant  by  trial  after  admissions 
were  made  and  his  own  testimony  was  heard.  This  latter  ground 
did  not  develop  until  after  the  court's  ruling,  but  there  is  nothing  in 
the  record  to  showed  that  accused  had  intimated  to  the  court  that 
the  testimony  he  sought  to  elicit  was  not  procurable  from  the  wit- 
nesses actually  present. 

As  the  case  is  presented  to  us,  it  is  an  appeal  to  us  to  set  aside 
a  verdict  without  any  showing  of  injury  received  by  the  accused. 
Appellant  has  not  brought  us  to  a  knowledge  of  what  he  expected  to 
have  shown  by  the  absent  witnesses.  For  aught  we  know,  the  mat- 
ters in  respect  to  which  they  were  interrogated,  were  of  the  most 
trivial  character,  matters  which  would  have  had  no  influence  what- 
ever upon  the  verdict. 

Instate  vs.  Brette,  6  An.  662,  Mr.  Justice  Preston  said:  *<In 
civil  cases  it  is  well  settled  that  error  of  law  in  the  progress  of  a  trial 
shall  not  affect  the  judgment,  unless  we  can  clearly  see  that  it  has 
produced  substantial  injustice.  There  Is  no  reason  why  the  same  rule 
should  not  be  followed  in  criminal  cases.  *  *  *  It  is  neces- 
sary to  know  precisely  what  was  the  testimony  sought  in  order  to 
judge  whether  the  case  should  be  remanded  to  obtain  it." 

We  find  no  reason  to  set  aside  the  verdict  and  judgment. 

The  judgment  appealed  from  is  affirmed. 
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tJ  2!?  Succession  op  Dr.  Jambs  0.  Batchblob. 

W    Oil 

The  tesiator  had  beqaeathed  a  promissory  note  to  certain  legatees  named.  The 
note,  after  the  date  of  the  will,  was  oolleoted  at  the  instance  of  the  testator, 
and  the  amount  placed  to  his  credit.  The  legacy  was  of  a  note  and  not  of  a 
sum  of  money.    There  was  revocation  of  the  legacy. 

An  ink  line  was  drawn  on  the  will,  across  the  particular  legacy;  If  drawn  by  the 
testator,  as  there  is  reason  for  presuming.  It  furnishes  additional  proof  of  in- 
tention to  revoke  the  testament. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Theard  J. 


Farrar,  Jonas  &  Kruttschnitt  and  Fred.  Adolph  for  Ezecntor,  Ap- 
pellee. 


Brice  <&  Rainold  for  Tutor,  Appellant. 


Argued  and  submitted  January  25,  1896. 
Opinion  handed  down  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  In  1893  Dr.  Batchelor  died  in  Washington,  leaving  a 
will,  viz. : 

*<  In  case  of  my  death  it  is  my  desire  that  the  G.  Master  take 
charge  of  my  effects  and  oblige  by  using  one  of  these  bonds  to  pay 
my  funeral  expenses ;  let  it  be  plain.  I  own  the  vault  in  A.  Home 
r  1  Tomb.  I  am  not  aware  of  owing  any  debts,  except  those  of 
kindness ;  give  the  other  to  my  siscer,  Mrs.  Jeannette  Hntchings,  of 
Montgomery,  Ala. ;  also  my  bal.  in  bank,  for  which  I  leave  a  check 
for  my  balance  in  Canal  Bank.  By  this  means  I  hope  to  avoid  the 
necessity  of  opening  a  succession.  Give  the  ttoo  thousand  seven 
hundred  and  fifty  dollar  note  (Smithes)  to  O.  W.  Stem,  of  Adams  street, 
Carrollton,  to  dimde,  and  share  and  share  alike,  among  his  five  chil^ 
dren,  to  be  kept  at  interent  and  given  to  them  as  they  marry  or  go  into 
business.  My  watch  and  chain  to  my  Qod  Son,  J.  B.  Stem  (one  of 
said  children) .  My  books  in  lumber  room  to  G.  L.  Library.  The 
trunks  and  metal  box  In  my  office  to  be  sent  to  the  S,  0.  38,  438 
Third  St. ,  Washington.     My  small  desk  (in  my  room)  to  Minerva, 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  279 

Sucotisslon  of  Batchelor. 


one  of  G.  W.  Stem's  children.  My  Pho.  Albam  to  my  sister,  and 
the  enclosed  envelope  to  G.  W.  Stem  and  my  best  regards  to  all 
friends." 

**Do  as  you'd  be  done  by." 

"2-7^90.  (Sig.)        J.  0.  Batchblor." 

This  will  was  in  an  envelope  and  bore  the  snperscription :  ^*  Papers 
of  Dr.  Batchelor  to  be  opened  only  io  case  of  his  death  or  his  order. 
Left  with  his  sister." 

Through  the  words  in  the  will  printed  in  italics,  ink  lines  were 
drawn. 

Part  of  the  time  prior  to  the  death  of  the  testator  the  will  was  in 
possession  of  his  sister.  At  the  time  of  his  death  it  was  in  the  trunk 
of  the  deceased,  in  the  envelope  sealed.  It  was  taken  from  the 
trunk  and  subsequently  handed  to  the  executor,  opened. 

The  note  bequeathed  was  placed  in  the  hands  of  an  at'orney  with 
power  to  collect. 

On  May,  1891,  he  writes  to  his  attorney:  **I  wish  it  collected, 
because  I  propose  to  invest  this  amount  in  the  new  bonds  of  the 
lodge;"  and  subsequently  he  writes:  '^  I  leave  it  to  you  to  sell  the 
note  at  par  and  invest  $2500." 

The  note  was  collected  a  few  weeks  prior  to  his  death.  When  ad  - 
vised  of  its  collection  by  letter  he  expressed  a  desire  to  let  the  at- 
torney retain  the  money. 

The  will  was  probated  and  letters  issued  to  Mr.  Charles  F.  Buck  as 
testamentary  executor.  The  executor  in  due  course  of  settlement  of 
the  succession  filed  an  account  which  was  satisfactory  to  the  widow 
and  to  the  only  son  of  the  decea&ed.  Prior  to  the  filing  of  this  ac- 
count, George  W.  Stem,  tutor  named  in  the  will,  as  legatee,  had 
brought  suit  against  the  executor,  claiming  the  amount  of  the  note 
(referred  to  in  the  will  as  the  Smith  note) .  He,  in  addition,  op- 
posed the  account  for  the  reason  set  forth  in  his  petition. 

The  following  are  the  defences  interposed  to  the  claim  for  this 
legacy : 

1.  That  the  thing  bequeathed  had  perished  before  the  death  of 
the  testator. 

2.  That  the  erasure  in  the  will  had  been  made  and  approved  by  the 
testator  within  the  meaning  of  the  legislator,  whereby  the  legacy 
bad  been  revoked. 


280  SUPREME  COURT  OF  LOUISIANA. 

Saocession  of  Batchelor. 

8.  That  the  clause  in  qaestion  is  a  prohibited  fidei  commi$8um  and 
therefore  nail  and  void. 

4.  That  if  the  legacy  is  of  a  specific  thing  and  valid,  it  is  valid  only 
to  the  extent  to  which  the  thing  belonged  to  the  deceased ;  it  being^ 
property  of  the  community. 

Something  was  said  in  argument  about  the  date  of  the  will; 
whether  it  was  dated  on  the  seventh  of  the  second  month  or  the 
second  day  of  the  seventh  month  of  the  year  90. 

That  question  is  not  propounded  by  the  pleadings  and  is  therefore 
not  before  us  for  decision. 

Taking  up  the  first  proposition.  It  can  not  be  denied,  the  testa- 
ment is  the  property  of  the  testator;  it  can  not  be  a  title  for  any 
one ;  he  can  do  with  it  as  he  pleases  and  dispose  of  his  property  as 
he  chooses,  within  the  restrictions  imposed  by  law. 

The  revocation  may  be  made  aut  verbis  aut  facta.  Verbia  by  sub- 
stituting a  new  will  or  by  private  act  manifesting  sufficiently  the 
intention  to  revoke.  Facta  by  destroying  the  instrument  or  by  de- 
stroying the  thing  bequeathed.  A  thing  is  regarded  as  having  per- 
ished, not  only  when  it  has  been  destroyed,  but  also  when  it  has  been 
changed  into  another  thing  or  substance.  The  substance  is  not  so 
much  the  material  of  which  it  is  constituted  as  the  form  which  char- 
acterizes it  in  esse  and  which  differences  it  from  other  things. 

Coin  Delisle  de  Donation  et  Testaments,  Art.  1042  of  the  0.  N. 

Thus,  by  selling  the  property  specifically  bequeathed  the  testator 
manifests  a  change  of  intention  which  operates  as  a  revocation  of 
the  legacy ;  for  the  property,  in  so  far  as  he  was  concerned,  has 
changed  its  character  from  the  thing  sold  to  the  price  stipulated. 
This  revocation  by  the  mere  fact  of  selling  can  be  avoided  only  by 
the  expressed  intention  of  the  testator;  evidenced  as  required  to 
substitute  the  price  for  the  thing  bequeathed.  The  rule  of  tacit  rev- 
ocation by.  sales  applies  to  notes  bequeathed  due  to  the  testator; 
that  are  collected  at  his  (testator's)  instance.  The  requirement  in 
regard  to  intention,  to  substitute  the  money  collected  for  the  notes^ 
also  applies  as  in  sales.*  In  each,  the  sale  or  the  collection  of  the 
notes,  the  thing  bequeathed  has  undergone  an  absolute  change  in  bo 
far  as  relates  to  title  and  the  character  of  the  property  owned. 

The  principle  has  been  illustrated  as  follows : 

If  the  testator  has  bequeathed  wool  with  which  be  subsequently 
made  cloth,  the  legacy  is  extinguished,  and  it  is  the  same  if  having 
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bequeathed  boards  be  used  tbem  in  making  an  armoir  or  in  the  con- 
stmction  of  a  ship.  The  thing  bequeathed  is  regarded  as  no  longer 
in  €896^  the  legacy  is  revoked.     Daranton,  Vol.  9,  p.  488.    ^ 

Again  by  the  same  commentator:  If  the  testator  bequeathed  to 
Paul  the  claim  due  him  by  Peter,  and  he  exacted  or  simply  received 
payment,  the  legacy  is  revoked  or  destroyed.  Nothing  is  bequeathed. 
Par.  462. 

The  note  bequeathed  was  extinguished  by  payment. 

Our  attention  was  directed  at  the  bar  to  the  effect  of  novation ; 
that  novation,  it  was  said,  did  not  have  a  revoking  effect,  even  under 
the  Code  of  Napoleon.  Oode  of  Fuzier- Herman,  Art.  1088,  Notes 
7  and  9.  The  limited  number  of  our  books  enable  us  to  consult  only 
one  of  the  decisions  to  which  Fnzier- Herman  refers  in  support  of  his 
note. 

That  decision  does  not  sustain  that  view  of  the  question. 

Laurent,  upon  that  subject,  propounds  the  following:  What  does 
the  legacy  of  a  note  include  ?  He  answers :  The  testator  does  not 
bequeath  a  sum  of  money ;  he  bequeaths  a  right  against  the  maker. 
If  he  demands  the  payment  and  it  is  paid,  can  the  legatee  collect  the 
cash  received  ?  As  a  question  of  law,  the  answer  must  be  in  the 
negative.  But  the  question  of  law  is  dominated  by  the  intention  of 
the  testator  as  it  was  made  manifest  in  case  of  29th  June,  1830,  Dal- 
loz  No.  4351. 

Laurent,  Vol.  14,.  par.  166.  ''  What  we  have  said  of  payment 
applies  novation."    Ib.^  par.  290. 

Continuing,  he  says :  Doctrine  and  jurisprudence  admit  that  Art* 
1042  (1700  of  the  C.  0.  of  La.)  applies  by  analogy.  The  legacy 
perishes  when  it  is  extinguished  by  one  of  the  causes  which  puts  an 
end  to  the  obligation.  If  a  claim  bequeathed  be  paid  it  no  longer 
exists,  and  there  is  an  end  of  that  particular  legacy.  But  adds :  The 
intention,  however,  of  the  testator  may  have  been  that  the  legatee^ 
should  receive  the  amount  collected.  The  intention  should  govern. 
VokmUu  fcusU  legem  in  this  instance.  It  becomes  a  question  of  facta. 
Ib.y  par.  290. 

After  a  dose  examination,  we  have  not  found  any  evidence  of  in- 
tention of  the  testator  to  bequeath  the  money  collected  on  the  note. 
What  we  have  said  in  regard  to  the  effect  of  payment  is  true  of 
novation.     Par.  290,  second  paragraph. 

Demolombe,  commenting  on  Art.  1038  of  the  C.  N.  (1695  of  the 
La.  Codes),  Vol.  22,  p.  200,  said  (our  translation)  : 
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It  is  thas  that  the  conveyance  by  the  testator  of  the  claim  be- 
queathed carries  revocation.  As  mnch  shonld  be  said  of  the  collec- 
tion by  him  of  the  claim,  particularly  if  he  demanded  payment,  for 
by  this  there  is  revocation  of  the  legacy  and  the  destmction  of  the 
thing  beqneathed.  The  claim  was  placed  in  the  hands  of  an  attor- 
ney for  collection,  and  the  attorney  testified  that  the  probability  of 
collecting  it  afforded  to  the  testator  some  satisfaction.  About  two 
months  prior  to  this  testator's  death  he  was  advised  of  the  collec- 
tion. He  said  nothing  in  regard  to  the  legatees,  and  did  not  mani- 
fest the  intention  that  they  shoald  receive  the  cash. 

It  is  urged  in  support  of  the  legatees'  demand  that  the  testator  has 
never  received  the  money ;  the  thing  bequeathed  remained  a  debt 
due  to  the  testator. 

That  it  became  a  debt  due  by  the  attorney  to  him ;  that  it  under- 
went a  change  of  form,  not  of  substance,  and  its  identity  was  not  de- 
stroyed. 

We  think  it  sufficient  answer  that  the  return  of  the  receipted  note, 
of  which  the  testator  was  fully  advised,  was  his  act.  The  money 
paid  was  his  property,  and  as  such  was  part  of  the  succession,  to  be 
disposed  of  without  reference  to  the  note  collected. 

**It  is  in  safe  hands,"  was  in  substance  the  testator's  utterance 
when  he  was  informed  by  his  attorney  of  the  payment. 

In  Succession  of  Irwin,  68  An.  72,  the  conclusion  of  the  court  was 
In  regard  to  the  exchange  by  the  testator  of  a  claim  bequeathed  based 
on  an  indebtedness  for  the  bonds  of  his  debtor.  The  testator  has  not 
parted  with  his  claim.  The  debtor  remained  and  the  *<  original  obli- 
gation remained  and  underwent  no  material  modification  save  in  the 
form  of  the  evidence  of  the  same.'"  The  court  adds:  '*  It  was  an 
exchange  by  itself  for  itself." 

Here,  there  was  no  exchange ;  the  debt  was  paid  and  the  note  was 
canceled.  The  case  in  hand  is  similar  on  this  point  to  Hepp  vs.  La- 
fonta's  Executors,  4  N.  S.  428,  429.  The  legacy  *^  was  not  of  a  sum 
of  money,  but  of  a  contract  or  debt;  it  was  not  perfect  until  the  mo- 
ment the  testator  died,  and  then  it  took  place  as  to  what  was  due." 
This  legacy  did  not  include  the  amount  the  testator  had  collected  on 
the  contract  or  debt  bequeathed. 

We  incline  to  think  that  some  weight,  as  showing  the  intention, 
should  be  given  to  the  fact  that  the  ink  lines  were  drawn  across  the 
words  bequeathing  the  (Smith)  note. 
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There  is  divergence  between  the  Lonisiana  Civil  Code  and  the 
Code  Napoleon  on  the  subject  of  revocation  in  some  respects, 
and  in  others  none.  Under  similar  provisions  of  the  latter  to 
the  former,  French  commentators  have  announced  that  the  approval 
of  erasures  in  testaments  may  be  shown  by  testimony  outside  of  the 
will.  Demolombe,  Vol.  22,  par.  252,  p.  217;  Laurent,  Vol.  13,  par. 
188. 

Parol  is  admissible  to  prove  that  the  erasures  were  made  by  the 
testator.  lb.  268. 

In  Louisiana  the  rule  in  regard  to  presumptive  revocation  does  not 
absolutelv  confine  the  proof  to  approval  wricten  on  the  face  of  the 
will.     Succession  of  Muh,  35  An.  394. 

We  are  not  particularly  concerned  with  the  rule  at  this  time  fur- 
ther than  to  state  that  it  is  certainly  significant;  the  words  covered 
by  the  pen  lines  exactly  correspond  with  the  changes  we  chink  were 
intended  by  the  testator  when  the  note  was  collected  and  placed  to 
his  credit  by  his  attorney.  Our  conclusion  renders  it  unnecessary  to 
decide  the  other  questions  raised. 

We  think  the  judgment  should  be  affirmed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed. 


No.  11,933. 
State  or  Louisiana  vs.  Maxillb  B.  Fontbnot. 

There  was  nothing  illegal  in  the  appointment  of  the  attorney  to  represent  the 
State,  UDder  the  statute  of  1886.  The  signature  to  the  indtotment  as  acting 
"  District  Attorney  "  was  not  an  irregularity  yitiating  the  indictment. 

A  witness  haying  been  Impeached  by  evidence  of  declarations  inconsistent  with 
his  testimony,  can  be  corroborated  by  evidence  of  other  declarations  corre- 
sponding with  his  testimony  made  prior  to  impeaching  statement. 

The  dangerous  character  of  a  third  person,  present  at  the  homicide,  who  made  no 
demonstration  against  the  deceased,  and  had  had  no  difficulty  with  him,  is  not 
admissible  in  evidence. 

As  a  general  rule  the  questions  put  to  a  witness  must  call  for  his  knowledge  of 
some  fact;  they  must  not,  save  in  special  cases,  be  f  •■amed  to  elicit  the  impres- 
sions or  opinions  of  a  witness. 

It  is  not  error  on  the  part  of  the  court  to  refuse  to  give  an  Instruction  which  had 
already.  In  substance,  been  given  in  the  general  charge  to  the  jury. 

A  PPEAL  from  the  Eleventh  Judicial  District  Court  for  the  Parish 
^    of  St.  Landry.     Perrault,  J. 
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M.  J,  Cunninghamy  Attorney  General  and  E.  B.   Dubuisson^  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


John  N.  Ogden  and  E,  P.  Veazie,  for  Defendant,  Appellant. 


Submitted  on  briefs  January  11,  1896. 
Opinion  handed  down  January  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  defendant  was  indicted  for  murder  and  was  con- 
victed of  manslaughter.  From  the  sentence  and  judgment  of  this 
court,  he  prosecutes  this  appeal.  BAs  counsel  argues  the  grounds 
set  forth  in  one  of  the  bills  of  exceptions;  the  other  bills  of  excep- 
tions are  submitted  on  their  merit,  without  argument.  There  was 
also  filed  a  motion  to  quash,  on  the  ground  that  the  indictment  does 
not  set  forth  that  the  District  Attorney  was  sick,  absent,  or  from 
any  other  cause  could  not  act,  and  further,  that  the  attorney  who 
represented  the  State  by  appointment  of  the  court  was  not  *'  actings 
District  Attorney,"  and  that  he  was  not  authorized  to  sign  the  in- 
dictment in  that  capacity.  This  motion  to  quash  was  filed  on  a  pre- 
vious trial,  which  resulted  in  a  mistrial,  owing  the  the  jury's  failure 
to  agree. 

On  the  second  trial  the  record  does  not  disclose  that  anything  was 
said  in  the  District  Court  about  the  demurrer,  and  here  no  mention 
was  made  of  the  ground  it  sets  forth. 

THE  APPOINTMBNT  OP  AN  ATTOBNBY    TO   RBPRBSBNT  THE  STATE. 

The  court  had  the  authority  to  appoint  an  attorney  to  represent 
the  State  for  any  of  the  causes  provided  by  the  statute.  The  record 
does  not  inform  us  that  an  appointment  was  made  illegally  and  with- 
out necessity.  Here  the  principle  applies  that  all  things  are  pre- 
sumed legitimately  done,  until  the  contrary  be  proved.  The  second 
ground  is  equally  as  untenable.  He  was,  in  fact,  acting  District  At- 
torney by  appointment  of  the  court,  and  the  indictment  was  legal 
without  any  additional  statement,  such  as  '*  by  appointment  of  the 
court,"  or  words  to  that  effect. 
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STATEMENT  PRECEDING   IMPEACHING   STATEMENT  ADMISSIBLE. 

The  only  objection  argued  by  defendant's  counsel,  as  .we  have  al- 
ready stated,  is  that  a  witness  was  directed  to  relate  a  previous  un- 
sworn statement  of  the  facts  to  the  jury.  Bill  No.  1.  The  state- 
ment of  the  trial  judge  copied  in  the  bill  is :  That  it  was  pertinent  to 
inquire  how  the  witness  related  the  facts  of  the  homicide  to  said  Ed- 
mund Belaire  Fontenot,  because  counsel  for  defendant  by  cross- 
examination  of  the  witness  sought  to  show  that  he  had  made  contra- 
dictory statements  to  other  persons  in  relation  to  the  facts  of  the 
killing,  for  the  purpose  of  Impeaching  him.  The  practice  on  this 
subject  is  not  always  similar  in  the  different  jurisdictions.  Cor- 
roborative evidence  was  admitted  in  Massachusetts  Commonwealth 
vs.  Bos  worth,  22  Pick.  897,  also  in  Pennsylvania  and  in  some  other 
States.  1  Sargent  &  Rawle,  536;  10  Ibid,  822;  Coffin  vs.  Anderson, 
4  Blackf.  398,  899.  There  are  well-considered  cases  against  the 
admissibility  of  such  testimony,  particularly  when  not  restricted  as 
to  the  time  of  the  statement.  We  think  that,  where  evidence  has 
been  offered  tending  to  show  bias,  imprope  motive  or  recent  fabrica- 
tion on  the  part  of  a  witness,  statements  accounting  for  the  testi- 
mony given,  made  prior  to  the  contradiction  proved  on  the  other 
side,  is  admissible.     Thompson  on  Trials,  Vol.  1,  par.  579. 

Although  the  facts  of  this  case,  as  we  interpret  them,  do  not  ren- 
der it  necessary  to  pass  upon  the  question  of  the  admissibility  of  such 
statements  made  subsequent  to  the  asserted  contradiction  (the  pur- 
pose of  law  being  to  prevent  admitting  subsequent  self-serving 
statements) ,  we  are  of  the  opinion  that  a  witness  having  been  im- 
peached by  evidence  of  declarations  inconsistent  with  his  testimony 
can  not  be  corroborated  by  statements  made  aubaequent  to  the  con- 
tradlctive  statement,  but  this,  under  the  facts,  does  not  apply  here. 
The  defendant  opposed  the  admission  of  the  testimony  without  ref- 
erence to  dates,  on  the  broad  ground  that  it  was  not  at  all  admissi- 
ble. The  bills  of  exceptions,  as  we  understand  them,  were  taken  to 
reserve  points  to  sustain  that  view.  Under  the  circumstances  of 
this  case  the  evidence  was  properly  admitted. 

A  decision  of  a  properly  constituted  court  upon  a  subject  within 
its  jurisdiction  is  prima  facie  correct  and  legal.  It  was  incumbent 
upon  the  defendant  to  obtain  a  ruling  to  distinguish  between  at- 
tempted corroboration  prior,  or  subsequent,  to  the  alleged  contradic- 
tory statements  by  inserting  in  the  bill  of  exception,  whether  the 
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alleged  corroborative  statement  was  prior  or  subsequent  to  the  con- 
tradictory statements. 

As  to  statements  made  prior  to  the  contradictory  statements,  it 
has  been  decided  that  they  should  be  admitted  only  in  support  of 
the  credit  of  a  witness,  and  Is  not  to  be  heard  except  in  reply  to  some 
matter  on  the  other  side  going  to  impeach  him.  It  seems  in  this 
case,  as  we  have  already  stated,  that  the  attempt  to  impeach  was  not 
only  made,  but  was  unosnally  energetic. 

Under  well  considered  authority  it  has  been  held  as  proper  for  the 
trial  judge  ex  proprio  motu  (and  imperative  when  requested  by  a  de  - 
fendaut)  to  instruct  the  jury  that  sach  evidence  is  admitted  in  sup- 
port of  the  attempt  made  to  place  the  testimony  of  the  witness  upon 
the  same  level  as  it  would  have  been  had  no  attempt  been  made  to 
impeach  him,  but  that  it  is  not  to  be  taken   as  substantive  evidence. 

POUND ATION    NOT    LAID  TO  ADMIT    EVIDENCE   OP  DANGEROUS  CHAR- 
AC5TER  OP  A  THIRD   PERSON   PRESENT   AT  THE   HOMICIDE. 

Bill  of  exception  numbered  two  was  taken  to  the  judge's  raling, 
excluding  testimony  offered  to  prove  the  dangerous  character  of  a 
third  person  who  was  present  at  the  homicide  and  to  show  the  mo- 
tive this  third  person  had  to  commit  the  act  with  which  the  defend- 
ant was  charged.  The  defendant  failed,  the  trial  judge  states,  to 
show  the  asserted  motive,  and  produced  no  evidence  of  an  overt 
act  or  hostile  demonstration  on  the  part  of  this  third  person  toward 
the  accused. 

Under  this  state  of  facts  the  testimony  was  properly  excluded. 
The  mere  statement  of  the  points  sustained  the  ruling. 

If  there  was  a  bill  of  exceptions  No.  3  it  is  not  of  record.  Pre- 
sumably there  was  no  such  bill,  and  bill  four  followed  two  in  the 
trial  court. 

COURTS  IN  THE  EXERCISE  OP  SOUND  DISCRETION  CAN  DIRECT  AND 
LIMIT  THE  EXTENT  TO  WHICH  A  WITNESS  SHOULD  BE  EXAM- 
INED. 

The  fifth  bill  of  exception  was  taken  to  the  refusal  by  the  court  to 
allow  the  defendant  to  propound  the  question :  '*  Would  you  believe 
your  own  brother  under  oath  as  a  witness  in  this  case  for  the  de- 
fendant? " 

Counsel  claimed  that  the  answer  sought  would  discredit  the  witness 
by  showing  prejudice  against  the  accused. 
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It  was  excluded  by  the  court,  because  it  sought  to  elicit  the  opin- 
ion of  the  witness  and  *'  because  the  court  thought  that  the  cross- 
examination  had  gone  far  enough  in  the  direction  indicated  by  the 
question,  and  that  it  was  time  to  put  a  stop  to  it.''  As  we  under- 
stand the  question  it  was  not  pertinent  to  the  issue  and  was  for  rea- 
sons stated  by  the  trial  judge  properly  excluded. 

QUESTION  WHICH  WOULD   HAVE  BLIOITED    THE    OPINION   OP    A  WIT- 
NESS PROPERLY  EXCLUDED. 

Bills  number  six  and  seven  were  taken  to  the  refusal  of  the 
judge  to  allow  the  defendant  to  propound  the  question:  <<  Did  you 
not  learn  that  Louis  Deville  was  making  at  different  times  contradic- 
tory statements  about  the  matter  of  the  killing  of  the  deceased?" 
The  two  bills  do  not  differ  materially  and  are  therefore  passed  upon 
together.  The  judge  states  that  he  informed  the  accused  that  he 
could  ask  the  witness  if  he  knew  of  the  witneBS  making  contradictory 
statements. 

The  trial  judge  understood  that  the  purpose  was  to  elicit  hearsay 
testimony,  and,  in  consequence,  his  suggestion  should  have  been  fol- 
lowed. There  was  no  prejudicial  error  in  the  ruling.  Owing  to  some 
confusion  in  numbering,  it  seems  that  there  is  no  bill  of  exception 
eight. 

IF  ANSWER   BE   RESPONSIVE  TO  QUESTION,  DEFENDANT  HAD  NO  CAUSE 

TO   COMPLAIN. 

As  to  bill  nine,  it  was  taken  to  the  refusal  of  the  judge  to  instruct 
the  jury  to  disregard  an  answer  of  a  witness,  who  was  being  exam- 
ined. The  question  which  elicited  the  answer  was  not  copied  in  the 
bill.  The  trial  judge  informs  us  by  his  endorsement  that  the  answer 
was  responsive. 

In  the  absence  of  the  question  by  defendant's  counsel,  the  state- 
ment of  the  trial  judge  disposes  of  the  objection. 

THE  STATEMENT  HEARD  WAS  IN  ITSELF  COMPLETE,  AND  THEREFORE 
ADMISSIBLE   IN   EVIDENCE. 

Bill  10  was  taken  to  the  admission  of  a  conversation,  heard  by  the 
witness,  between  the  accused  and  one  who  was  his  friend.  The 
objection  was  that  the  witness  could  not  state  the  whole  conversa- 
tion, as  he  had  only  heard  a  part  of  the  conversation. 
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The  trial  judge  said,  as  part  of  the  bill,  that  the  witness  stated 
^'  that  a  bosom  friend  of  the  accused  said  to  the  accused,  as  they 
were  passing  witness :  *  If  they  accuse  you  of  this  murder,  they  must 
be  able  to  prove  it,'  and  that  witness  did  not  hear,  nor  any  one  else, 
that  anything  else  was  said  before  or  after  this  conversation." 

As  the  conversation  heard  was  complete  in  itself,  as  shown  by  the 
endorsement  of  the  trial  judge,  it  was  admissible  evidence. 

QUESTION  PROPERLY  LEFT  TO  THE  JURY  TO  DECIDE. 

Bill  11  relates  to  the  judge's  refusal  to  let  a  witness  for  defendant 
testify  whether  the  witness  for  the  State,  who  testified  as  stated  in 
the  bill  just  passed  upon  by  us,  was  near  enough  at  the  time  to  hear 
the  conversation,  as  he  had  sworn.  The  endorsement  is  that  this 
witness  for  defendant  had  previously  stated  that  he  was  about  ten 
«tep8  from  the  accused  and  his  friend  at  the  time  of  the  asserted 
conversation,  and  that  he  had  not  heard  it.  The  trial  judge  adds: 
This  witness  having  stated  the  distance  and  relative  position  of  the 
two  persons  conversing,  the  jury  was  in  possession  of  all  facts  need- 
ful to  determine  whether  or  not  the  State  witness  sought  to  be  im- 
peached was  near  enough  to  hear  the  conversation.  The  facts 
being  before  the  jury,  the  trial  judge  properly  left  it  to  the  jury  to 
determine  whether  or  not  the  State  witness  could  have  heard  the 
conversation. 

THE   REQUESTED  INSTRUCTION  WAS  GIVEN   IN    THE  GENERAL  CHARGE] 

TO    THE    JURY. 

The  last  bill  of  exceptions  was  taken  to  an  asserted  refusal  of  the 
trial  judge  to  charge  the  jury,  as  requested,  as  to  threats  and  motive. 
The  reason  for  the  refusal  was  that  he  had  already  given  the  instruc- 
tion requested  in  his  general  charge.  The  substance  of  the  general 
charge  on  this  point  was  incorporated  in  the  bill.  It  sustains  the 
judge's  statement  that  the  requested  instruction  had  already  been 
given. 

This  completes  the  review  of  the  objections  before  us  on  appeal, 
and  we  find  no  ground  upon  which  the  accused  can  be  relieved. 

Judgment  affirmed. 
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No.   11,993. 
Succession  of  Febgus  Oabder^. 

A  will  provided  for  the  payment  of  debts,  aad  the  residue  of  the  property  to  go  to 
\egB\  heirs,  who  were  made  executors:.  Held,  that  they  were  not  legatees  in  the 
sense  employed  in  Art.  1688,  C.  C,  and  were  entitled  to  receive  commission 
allowed  by  law. 

Where  the  deceased  was  in  ordinary  partnership,  which  wa«  dissolved  by  his  death, 
the  final  account  of  the  executor  ought  to  show  the  condition  of  the  partner- 
ship as  to  its  solvency,  and  the  eventual  interest.  If  any,  of  the  succession  In  it. 
All  property,  of  whatever  kind  and  description,  most  be  placed  on  the  In- 
ventory. 

The  final  account  of  an  administrator  or  executor  should  be  a  full  and  complete 
exhibit  of  all  the  affairs  of  the  deceased,  leaving  nothing  for  inference,  and' 
there  should  be  nothing  omitted  which  might  possibly  provoke  further  litiga- 
tion, such  as  the  leaving  off  the  inventory  and  final  account,  a  claim  which 
may  be  collected  after  the  discharge  of  the  executors  by  the  heirs. 

APPEAL  from  the  Fifteenth  Judicial  District  Court  for  the  Parish 
of  East  Baton  Rouge.     Buokner^  J. 


Alvan  E,  Reed  tor  Executors,  Appellees. 


Tkomae  J.  Keman  and  Samuel  O.  Layeock  for  Opponent,  Appellant. 


Argued  and  submitted  January  9,  1896. 
Opinion  handed  down  January  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEmebt,  J.  The  deceased,  Fergus  Oardere,  left  a  will,  appoint- 
ing Stephen  Chalaron,  and  his  grandtson,  Ernest  Coycault,  executors, 
with  seizin  of  all  his  property.  The  will  provided  that  after  the 
payment  of  debts,  the  property  was  to  go  to  his  legal  heirs  in  equal 
parts.  The  heirs  were  his  daughter,  Marie  Ohalaron,  and  the  chil- 
dren of  his  daughter,  Helena  Coycault;  the  executor,  Ernest  Coy- 
cault, is  the  son  of  this  daughter. 

During  his  lifetime  the  deceased  sold  one -half  of  his  plantation  to 
T.  A.  Womack,  with  whom  he  entered  into  a  planting  partnership. 
All  the  property  in  the  inventory  was  sold,  and  the  executors  filed 
their  final  account. 

The  Bank  of  Baton  Rouge  filed  au  opposition  to  the  account.  It 
19 
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was  approved  and  homologated.  The  opponent  has  appealed.  The 
grounds  of  opposition  are  nnmeroas,  and  the  minutest  detail  has  not 
escaped  observation.  Clerk's  and  sheriff's  costs  have  been  rigor- 
ously scrutinized,  and  items  which  wonld  ordinarily  be  passed  have 
been  noticed  and  objected  to.  Old  animals  and  vehicles  and  dis- 
carded fornitnre, which,  it  was  thought,  were  not  worth  the  costs  of 
inventory  and  sale,  have  had  a  value  affixed  to  them,  and  there  is  a 
demand  that  they  be  placed  on  the  inventory  and  sold.  Inapprecia- 
ble as  these  things  are  they  have  a  value,  and  under  the  Code  they 
must  go  on  the  inventory  and  be  accounted  for,  even  though  their 
disposition  may  occasion  loss  to  the  succession. 

Attorney's  fees  were  objected  to,  but  they  have  been  fixed  by^ 
agreement.  It  is  claimed  that  the  executor,  Coyoault,  is  a  legatee 
and  not  entitled  to  commissions.  He  is  not,  in  the  sense  of  Art. 
1686  of  the  Code,  a  legatee,  but  only  designated  by  the  testator  a» 
the  heir  to  whom  the  law  would  give  his  property,  if  he  died  intes- 
tate. He  is  entitled  to  commissions  on  all  the  property  of  which  he 
had  the  seizin  and  on  the  inventory,  making  the  reductions  required 
by  Art.  1683  of  the  Code.  It  is  claimed  that  he  is  not  entitled  to  a. 
commission  on  the  undivided  half  of  the  plantation,  as  the  deceased 
had  sold  one-half  to  Womack  and  entered  into  a  planting  partner- 
ship with  him.  We  understand  the  partnership  to  have  been  formed 
with  reference  to  the  cultivation  of  the  place.  The  plantation  was 
held  in  indi vision,  but  the  deceased's  half  was  not  a  partnership  as- 
set. Figuring  on  the  inventory  as  his  property,  the  executor  is  en- 
titled to  the  commission. 

It  is  urged  the  executor  Chalaron  was  not  present  in  the  parish  o  f 
East  Baton  Rouge  to  give  personal  attention  to  the  affairs  of  the 
succession.  The  succession  attorney  fully  and  satisfactorily  shows 
in  his  testimony  that  the  executor  was  not  nominally  such,  but  tha^ 
he  took  an  energetic  interest  in  the  course  of  the  administration, 
and  was  in  correspondence  with  the  attorney  and  held  interviewp  in 
New  Orleans  with  him,  in  relation  to  the  business  affairs  of  the  suc- 
cession.    He  is  entitled  to  his  commission. 

There  was  a  growing  crop  of  cane  on  the  plantation  at  the  death  of 
Oardere,  which  amounted  to  some  one  million  five  hundred  thousand 
pounds  of  sugar,  upon  which  there  was  a  claim  for  bounty  amount- 
ing to  some  eight  thousand  dollars.  It  is  claimed  by  the  opponent 
that  this  crop  shobld  be  accounted  for  by  the  executors  and  the 
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bounty  claim  inventoried.  Womaek,  the  partner,  stated  in  his  testi- 
mony that  the  partnership  was  insolvent;  that  the  proceeds  of  the 
sale  of  the  crop  had  been  applied  to  the  payment  of  partnership 
debts,  except  five  hundred  dollars  which  had  bef  n  devoted  to  the 
payment  of  an  old  individoal  debt  of  Qardere.  He  states  it  as  his 
belief  that  if  the  bounty  claim  were  collected  there  woold  be  enough 
to  pay  partnership  debts  in  full,  and  there  might  be  a  small  balance 
left.  Gardere's  individaal  creditors,  however  small  this  balance, 
may  be,  have  the  nndonbted  right  to  demand  that  it  be  placed  in  his 
SQCoession.  There  ought  to  have  been  some  showing  by  the  execu- 
tors of  the  eventual  interest  in  the  partnership,  if  any;  and  if  insol- 
vent; to  show  this  fact. 

In  our  opinion  the  claim  for  the  bounty  is  a  valuable  asset,  which 
we  understand  goes  to  the  partnership  liquidation,  but  the  deceased's 
eventual  interest  may  amount  to  some  value. 

It  is  probably  our  duty  to  examine  the  costs  bill  and  point  out 
wherein  there  has  been  an  excessive  charge.  The  bills  seem  to  be 
correct  in  the  main,  but  fearing  that  we  might  err,  we  prefer  to  let 
them  be  more  carefully  scrutinised,  if  possible,  in  the  remanding  of 
this  case. 

The  inventory  should  contain  in  it  all  the  property  of  the  deceased, 
of  whatever  kind  or  description,  and  the  final  account  should  be  a^ 
full,  complete  and  final  exhibit  of  all  the  affairs  of  the  deceased, 
leaving  nothing  for  inference,  however  fair  and  honest  the  adminis- 
tration may  have  been,  and  there  should  be  nothing  omitted,  which 
might  possibly  provokis  future  litigation,  as  the  bounty  item  would 
do,  if  collected  by  the  heirs  after  the  close  of  the  administration. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now  ordered 
that  the  case  be  remanded  for  the  filing  of  an  account  according  to> 
the  views  expressed  herein,  and  to  be  proceeded  with  in  all  respecta 
according  to  law,  the  succession  to  pay  costs. 

Mb.  JusncB  Brbaux  took  no  part  in  this  decision. 
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No.  12,087. 

48   M21 

11Z_M«|  The  State  op  Louisiana  bx  bbl.  Charles  Louqub  vs.  Fred.  D. 

King,  Judge  Civil  District  Court,  Parish  op  Orleans. 

Where  an  Inferior  court  acts  within  the  bounds  of  its  Jurisdiction,  and  there  are  no 
marked  defects  or  Irregularitle-  in  its  proceedings,  tbe  Supreme  Court,  under 
Its  supervisory  jurisdiction,  will  not  annul  the  Judgment  rendered  in  the  case, 
though  it  may  be  contrary  to  the  law  and  the  cTidenoe. 

A  PPUCATION  for  Writs  of  CertioraH  and  Prohibition. 
Louque  dt  Pomea  for  Relator,  Respondent  Judge  pro  se. 


Charles  Rosen  for  Joseph  Fernandez,  Original  Plaintiff,  Respondent. 


Sabmitted  on  briefs  January  6,  1896. 
Opinion  banded  down  January  20, 1896. 


On  Application  for  Writs  op  Certiorari  and  Prohibition. 

The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  The  relator  allrges  that  the  respondent  judge 
rendered  a  judgment  against  him  for  fifty -eight  dollars  and 
twenty- five  cents,  and  that  said  judgment  is  illegal  and  unjust,  and 
that  he  has  no  other  remedy  than  an  application  for  the  exercise  of 
the  supervisory  jurisdiction  of  this  court. 

The  relator  was  sued  on  an  injunction  bond  for  one  hundred  dol- 
lars. Judgment  was  rendered  against  the  relator  and  the  principal 
in  the  bond  for  thirty- eight  dollars.  The  relator  appealed  to  the 
Civil  District  Court,  parish  of  Orleans.  The  appellee  prayed  for  an 
increase  in  the  judgment.  It  was  granted,  and  the  relator  was  con- 
demned in  the  sum  of  fifty -eight  dollars  and  twenty- five  cents. 

The  relator  complains  *  that  the  judgment  is  illegal,  because  the 
damages  claimed  consisted  of  costs  which  had  been  satisfied  by  the 
sale  of  personal  property  of  the  principal  on  the  bonds;  that  the  at- 
torney's fees,  claimed  as  damages,  were  not  earned  on  the  dissolu- 
tion of  the  injunction,  but  on  the  trial  on  the  merits;  that  the  judg- 
ment against  him  is  for  fifty -eight  dollars  and  twenty -five  cents,  and 
•gainst  the  principal  for  thirty -three  dollars. 

The  answer  of  the  respondent  judge  is,  that  after  hearing  the  evi- 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  298 

state  T8.  Soott. 

dence  and  argoment  of  coansel,  etc.,  he  found  that  tfae  actnal  dam- 
ages sustained  by  plaintiff  in  the  original  snit  by  the  wrongful  in- 
junction obtained  in  the  same  amounted  to  the  sum  of  fifty- eight 
dollars  and  twenty*  five  cents.  That  the  facts  stated  in  relator's 
petition  are  the  facts  conte  d  d  for  and  believed  by  him  to  have 
been  proved,  but  respondent  did  not  think  so. 

The  relator  alone  appealed  to  the  Oivil  District  Oourt.  The  pro- 
ceedings were  regular,  and  there  is  nothing  in  the  record  which  calls 
for  the  exercise  of  our  supervisory  jurisdiction. 

The  relator  alleges  that  the  amount  involved  is  such  that  he 
can  not  submit  to  the  judicial  wrong  inflicted  upon  him.  We  find 
no  other  principle  involved  than  that  so  often  announced  by  this 
court,  that  ^*  where  an  inferior  court  acts  clearly  within  the  bounds 
of  its  jurisdiction,  and  no  vital  defects  or  irregularities  mar  the  pro- 
ceedings in  a  case  before  it,  the  Supreme  Oourt  will  not,  under  its 
supervisory  jurisdiction,  annul  the  judgment  rendered  in  such  case, 
though  it  may  be  contrary  to  the  law  and  the  evidence.  State  ex 
rel.  Patton  vs.  Houston,  40  An.  898;  State  ex  rel.  Wood  &  Bro.  vs. 
Judge,  88  An.  877-921;  State  ex  rel.  Broussard  vs.  Justice  of  the 
Peace,  42  An.  1190;  State  ex  rel.  Rocchi  vs.  Judge,  45  An.  582;  State 
ex  rel.  Snider  vs.  Judge,  47  Au.  1482 ;  State  ex  rel.  McOune  vs.  Judge, 
47  An.  1512;  State  of  Louisiana  ex  rel,  Hogsett,  Sr.,  vs.  Justice  of 
the  Peace,  47  An.  1538;  State  ex  rel.  Liggins  vs.  Judge,  47  An.  1022. 

The  relief  prayed  for  is  denied,  and  the  rule  granted  herein  dis- 
charged.   

No.  12,028. 

Statb  of  Louisiana  vs.  Jbssib  Scott.  irHwl 

51  loas 

An  information  framed  in  the  laoffuage  of  Article  8S2,  Reyiaed  Sututei,  chargea  an    ' 

offence  under  the  laws  of  the  State.    The  offence  of  entering  a  dwelling  with  the 

Intent  to  kill  and  the  stabbing  of  a  person  therein,  with  Intent  to  kill,  may  be 

prosecute«l  In  one  Indictment. 
It  is  not  necessary,  under  tt  e  Section  854  of  the  Revised  Statutes,  to  charge  that  the 

person  stabbed  was  lawfully  In  sahl  house. 
The  closing  of  the  Information  '*  contrary  to  the  form  of  the  statute"  etc.,  applies 

to  each  count  and  It  Is  not  necessary  to  Insert  these  words  after  the  several 

counts. 
Formal  defects  In  an  indictment,  and  duplicity  alleged  therein,  are  cured  by  ver- 

dict. 
District  Judges  are  authorized  to  order  special  jury  terms  at  which  both  cItII  and 

criminal  oases  can  be  tried. 

APPEAL  from  the  Twentieth  Judicial  District  Oourt  for  the  Parish 
of  St.  James.     OuUm^  J. 
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M,  J.  Cunningham^  Attorney  General,  and  O.  D,  BiUon,  District  At- 
torney, for  Plaintiff,  Appellee. 


Edtoard  N.  Pugh  and  H.  L.  Himel  for  Defendant,  Appellant. 


Sabmitted  oh  briefs  January  11,  1896. 
Opinion  banded  down  January  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  The  defendant  was  indicted  under  Sec.  854,  Re- 
vised Statutes,  which  says:  ^*  Whoever,  with  intent  to  kill  *  *  * 
shall  in  the  night  time  enter,  without  breaking,  a  dwelling  house 
*  *  *  on  conviction  shall  be  imprisoned  at  hard  labor  not  exceed- 
ing five  years,  and  fined  not  exceeding  one  thousand  dollars." 

The  defendant  was  convicted  and  sentenced  to  hard  labor  for  five 
years  and  to  pay  a  fine  of  one  dollar  and  costs.  The  defendant  ap- 
pealed from  the  verdict  and  sentence.  Amotion  in  arrest  of  judg- 
ment was  filed  on  the  grounds,  (1)  that  the  information  set  forth  no 
crime  under  the  laws  of  the  State ;  (2)  that  the  information  is  fatally 
defective  in  attempting  to  charge  defendant  with  two  separate  and 
distinct  all  ged  offences,  having  no  connection  or  relation  to  each 
other;  (3)  that  the  *'  first  count  is  fatally  defective  in  failing  to  al- 
lege and  set  forth  that  the  intent  to  kill,  <  tho  '  wilfully  and  with 
malice  aforethought,  and  in  failing  to  allege  that  said  Lorenzo  Todd 
was  lawfully  in  said  house;"  (4)  chat  the  first  count  is  also  defective 
in  not  ending  with  the  words  '<  contrary  to  the  form  of  the  statutes 
of  the  State  of  Louisiana  in  such  cases  made  and  provided." 

The  information  charges  that  the  defendant  feloniously  in  the  night 
time  did  enter  the  dwelling  house  of  Lorenzo  Todd  with  the  intent 
feloniously  then  and  there  to  kill  the  said  Lorenzo  Todd,  being  at  the 
time  in  said  dwelling  house,  and  the  second  count  is  that  the  said 
Jessie  Scott  then  and  there  on  the  8th  day  of  March,  1895,  with  force 
and  arms  did  wilfully,  feloniously,  and  of  his  malice  aforethought, 
stab  one  Lorenzo  Scott,  etc. 

The  information  is  in  the  language  of  the  statute,  and  charges  in 
the  first  count  a  crime  ^<  known  to  the  laws  of  Louisiana."  It  was 
not  essential  to  charge  that  Lorenzo  Todd  was  lawfully  in  the  dwell- 
ing house,  as  the  statute  does  not  make  his  being  there  lawfully  a 


FOBTy-BIQHTH  ANNUAL  REPORTS,  1896.  2W  J 

State  T8.  Bcott. 

part  of  the  deBcription  of  the  offence,  and  it  is  nowhere  mentioned 
In  the  Btatate.  The  objection,  in  qnotation  marks,  to  this  part  of 
the  indictment  is  indefinite,  but  we  conetrae  it  to  mean  that,  al- 
though the  information  charges  that  the  stabbing  was  done  wilfully 
and  maliciously,  it  failed  to  state  that  the  person  stabbed  was  law- 
fully in  the  dwelling  house. 

The  second  count  is  closely  and  intimately  connected  with  the  first 
and  grew  out  of  the  same  transaction,  and  was  the  execution  of  the 
offence  denounced  by  the  statute  with  entering  with  intent  to  kill. 
The  entire  transaction  was  but  one  offence,  and  so  construed  by  the 
trial  judge  in  inflicting  the  penalty .  The  jury  entered  a  verdict  of 
ftuilty  to  each  count,  but  this  was  responsive  to  the  chaise  in  the 
information  of  entering  with  intent  to  kill.  State  vs.  Ely,  86  An. 
895;  State  vs.  Nicholls,  87  An.  779;  State  vs.  Brown,  85  An.  1058. 

It  is  not  necessary  to  make  a  separate  conclusion,  in  each  case,  in 
a  single  count  in  an  indictment.     State  vs.  Russell,  38  An.  185. 

The  concluding  words  in  the  information  necessarily  referred  to 
the  several  courts  therein,  and  their  repetition  after  each  count 
would  be  useless  tautology.  In  this  proceeding  both  offences  could 
have  been  charged  in  the  same  count,  as  the  second,  as  stated,  was 
hot  a  consummation  of  the  intention  to  enter  and  kill.  The  two 
offences  grew  out  of  the  same  act,  and  are  properly  charged  in  the 
same  indictment.  State  vs.  Pierre,  88  An.  91;  State  vs.  Hendricks, 
38  An.  682. 

The  alleged  defects  of  duplicity  and  the  formal  matter  complained 
of,  the  omission  to  chaise  in  the  conclusion  of  each  count,  ** con- 
trary to,"  etc.,  were  cured  by  the  verdict. 

There  was  a  motion  filed  for  a  new  trial  on  the  ground  that  the 
verdict  was  null  and  void  for  the  reason  that  the  trial  was  had  at  a 
civil  term  of  the  District  Court.  There  is  no  complaint  as  to  the 
drawing  and  empaneling  of  the  jury,  bat  on  the  sole  ground  that 
there  is  no  authority  for  a  jury  to  be  drawn  to  try  a  criminal  case  at 
a  civil  term  of  the  District  Court. 

Article  117  of  the  Constitution  says,  <<at  other  jury  terms,  the  Gen- 
eral Assembly  shall  provide  for  special  juries  when  necessary  for  the 
trial  of  criminal  cases."  Sec.  1  of  Act  No.  152  of  1894  provides 
that  the  district  judges  of  the  several  districts  may  provide  for  any 
civil  term  in  any  parish,  when  in  their  discretion  it  may  be  required. 
Under  the  conviction  that  a  jury  should  be  drawn  for  the  next  trial 
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term,  the  District  Jud^  ordered  the  drawing  of  the  same  in  accord  - 
ance  with  law.  The  jndge  was  by  this  act  authorised  to  cause  the  jnry 
to  be  drawn.  It  is  tnie  the  act  does  not  say  that  the  Juries  so  drawn 
shall  be  fore  the  special  purpose  of  trying  criminal  cases,  but  it  la 
not  inconsistent  with  the  article,  as  a  jury  is  provided  for  the  court 
which  has  Jurisdiction  to  try  criminal  cases. 

The  court  having  jurisdiction,  and  the  jury  having  been  drawn 
strictly  in  accordance  with  the  law,  we  do  not  see  where  the  defend- 
ant has  suCFered  any  injury.     He  has  been  deprived  of  no  right. 

But  the  point  presented  has  been  disposed  of  in  the  cases  of  State 
vs.  Claude,  86  An.  71,  and  State  vs.  Chandler,  86  An.  177,  in  both  of 
which  it  was  held  that  Article  117  of  the  Constitution  and  Act  77  of 
1880  contain  nothing  inconsistent  with  previously  existing  laws  au- 
thorizing district  judges  to  call  special  jury  terms  to  transact  busi  - 
ness,  both  civU  and  criminal,  thereat.  But  the  defence  is  improper* 
ly  urged  in  a  motion  for  a  new  trial,  and  is  no  ground  for  the  same. 
State  vs.  Ben  Dickerson,  just  decided. 

Judgment  affirmed. 


11.976. 
Leoncb  M.  Soniat  vs.  Thomas  Supple  et  alb. 

The  proviso  In  Seo.  8  of  Act  89  of  1894  is  embraced  within  (he  me  iolog  of  the  title  to 
the  aot,  intimately  iiSBOciated  with  it;  is  germane  to  the  object  and  parposes 
of  the  act,  and  Is  valid  and  con<ititationai.  The  proviso  was  not  repealed  by 
Act  152  of  1894. 

It  is  within  the  power  of  the  Legislature  to  authorise  district  Judges  to  cause  a 
jury  to  be  drawn  at  any  term  of  court  or  at  any  time  during  the  term.  Sec.  8  of 
Act  1889  in  the  proviso  to  said  section  authorizes  the  District  Judge  to  cause  a 
jury  to  be  drawn  to  tr  a  civil  case  in  which  there  is  a  prayer  for  Jury  during 
the  term  of  court  at  which  the  praver  Is  fixed  and  the  Jury  ordered.  Rut  the 
jury  must  be  drawn  by  the  jury  commissioners,  as  the  Jud<e  has  no  authority 
to  order  the  sh •'riff  to  select  a  Jury.  The  order  of  the  Judge  to  summon  the 
jury,  directed  to  thesheriif,  must  be,  after  the  Jury  has  been  drawn  by  the  jury 
commission. 

Persons  owning  undivided  Interests  in  property  may  merge  their  Intereata  so  as 
to  facilitate  a  division  in  kind.  The  judge,  however,  must  decide  whether  this 
merger  of  Interests  will  permit  a  division  in  kind  without  loss  or  great  incon- 
venience to  the  other  co-proprietors. 

Parties  to  a  partition  have  the  right  tu  Insist  that  the  property  shall  be  viewed  in 
its  existing  phystical  condition,  and  if  it  presents  insurmountable  objections 
to  a  partition  in  kind,  the  consent  of  some  of  the  owners  that  they  wilt  relln* 
quiah  all  advantages  which  might  accrue  from  the  peculiar  condition  of  the 
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property,  or  be  wIlliBf  to  make  restitution  for  parts  failing  to  others  for  ia- 
conyenieDce  to  them,  can  not  compel  the  other  owners  to  consent  to  a  diTision 
In  kind. 

APPEAL  from  the  Fourteenth  Jadicial  District  Oonrt  for  the  Par- 
ish of  Iberville.     Talbot,  J, 


Hubert  A  Hubert  for  Plaintiff,  Appellee. 


Sims  &  Chyrdon  for  Defendants,  Appellants. 


Argued  and  submitted  December  21,  1895. 
Opinion  handed  down  January  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnbrt,  J. .  This  is  a  suit  to  partition  the  Zacharie  plantation 
in  the  parish  of  Iberville. 

We  understand  thai  the  peremptory  exception  filed  by  defendants 
was  abandoned  in  the  court  below.  It  is  not  referred  to  in  defend* 
ants'  brief. 

The  case  was  tried  by  jury,  and  there  was  judgment  in  favor  of 
plaintiff,  ordering  the  property  sold  to  effect  the  partition. 

The  contention  was  as  to  the  mode  of  partition,  whether  in  kind 
or  by  licitation. 

There  was,  oa  the  part  of  the  defendants,  an  application  for  trial 

by  jury.  It  was  granted,  and  at  the  same  time  the  judge  ordered 
the  sheriff  to  summon  twenty- four  persons,  having  the  qualification 
of  regular  jurors,  to  rry  the  case.  The  defendant  objected  to  the 
order,  on  the  grounds  that  the  court  was  without  jurisdiction  to 
order  the  sheriff  to  draw  tale$  jurors  at  a  civil  term  of  the  court, 
and  that  the  order  was  in  direct  violation  of  the  rules  of  the  court. 
Subsequently  a  motion  was  filed  to  rescind  the  order,  for  the  reasons 
that  the  proviso  in  Sec.  8  of  Act  89  oi  1894  refers  to  a  term  of  the 
court  which  had  been  fixed  by  the  order  of  the  judge  as  a  jury  term 
and  has  no  reference  whatever  to  a  term  for  which  no  jury  had  been 
previously  ordered ;  that  the  proviso  is  unconstitutional,  because  its 
object  and  purpose  are  not  germane  to  the  objects  and  purposes  of 
the  Act  89  of  1894,  and  that  the  object;  of  the  proviso  is  not  inserted 
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in  the  title  of  said  act;  (2)  the  proviao  was  repealed  by  Act  162  of 
1894 ;  and  the  court  was  without  jurisdiction  to  order  the  Bummonin^: 
of  taleBmen  at  a  civil  term  to  try  the  case. 

Act  89  of  1894,  in  its  title,  is  relative  to  juries,  and  to  repeal  Act  44 
of  the  regular  session  of  1877.  The  proviso  has  a  direct  relation  to 
the  object  expressed  in  the  title,  and  is  germane  to  it,  as  it  expressly 
refers  to  the  manner  of  summoning  a  jury  in  a  special  case  excepted 
from  the  general  provision *of.  the  act.  The  title  of  the  act  covers 
the  scope  and  meaning  of  the  proviso. 

There  is  nothing  in  Act  162  of  1894  which  in  any  way  conflicts  with 
the  proviso,  as  that  act  has  reference  to  terms  of  court. 

The  proviso  has  reference  to  the  term  at  which  the  prayer  for  jury 
is  filed.  It  is  somewhat  confused,  but  its  meaning  is  that  the  term 
of  court  at  which  the  prayer  for  jury  is  filed  and  granted,  and  the 
jury  ordered,  is  the  term  referred  to,  and  at  which  it  is  intended  the 
case  shall  be  tried.  There  is  no  constitutional  provision  which 
makes  it  imperative  that  a  civil  case,  triable  by  jury,  shall  be  tried 
at  a  regular  jury  term.  It  is  only  requisite  that  the  judge  will  have 
the  power  and  authority  by  legislative  will  to  order  the  jury  at  the 
civil  term  of  the  court.  It  is  within  the  power  of  the  Legislature  to 
authorize  the  judge  to  cause  a  jury  to  be  drawn  at  any  term  of  court, 
or  at  any  time  during  the  term.  The  power  has  been  granted  dis- 
trict judges  in  several  acts  to  call  special  jury  terms  of  court  at 
which  a  jury  be  summoned,  and  the  proviso  to  Sec.  8  of  Act  89  of 
1894  has  given  the  distric  judges  the  authority  at  a  term  for  which  no 
jury  has  been  summoned,  to  cause  the  jury  commissioners  to  select  a 
jury  during  the  term  to  try  a  civil  cause  in  which  a  jury  has  been 
ordered  to  try  the  same. 

The  summoning  of  tales  jurors  is  usually  done  after  the  exhaustion 
of  the  panel  of  regular  jurors.  For  this  contingency  there  is  pro- 
vision made  in  Sec.  6  of  the  Act  89  of  1894.  But  the  act  (Sec. 
61)  also  provides  for  the  selection  of  additional  jurors  for  service, 
either  as  regular  jurors  or  as  talesmen,  by  the  jury  commissioners,  to 
be  summoned  without  delay,  or  within  the  time  the  judge  shall  re- 
quire. We  construe  the  proviso  to  Sec.  8  to  mean  that  the  order 
to  the  sheriff  to  summon  the  jury  shall  only  be  given  after  the  jurors 
have  been  selected  by  the  jury  commissioners.  There  is  certainly 
no  authority  for  the  judge  to  summon  tales  jurors  to  try  a  civil  case 
in  any  other  manner  than  that  pointed  out  in  Sec.  6  of  the  act. 
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The  authority  is  not  vested  in  him  to  do  so  in  the  proviBo  to  said  act. 
Therefore  the  tales  jurors  referred  to  in  Sec.  8  of  the  act,  in  the 
provision  to  the  same,  most  necessarily  have  reference  to  tales 
jarors  to  be  selected  by  the  jury  commissioners. 

The  judge  was  in  error  in  ordering  the  sheriflf  to  summon  the  jury 
before  it  had  been  previously  selected  by  the  jury  commissioners. 

After  the  trial  had  commenced  the  defendants  were  permitted  to 
file  an  amended  answer  showing  an  agp^eement  between  defendants 
to  merge  their  interests  so  that  they  could  receive  in  kind  for  their 
several  individual  interests,  one- fourth  of  the  property,  thus  di- 
viding the  plantation  into  four  lots  for  allotment  among  the  owners. 
Plaintiffs  objected  to  the  filing  of  the  amended  answers  on  the 
grounds  that  it  came  too  late ;  that  the  plaintiff  had  never  consent- 
ed to  such  a  partition;  that  the  attorney  representing  the  defend- 
ants could  not  represent  their  respective  interests;  but  if  he  had 
such  authority  it  must  be  special  and  in  writing,  and  that  the  par- 
tition must  be  final  and  definitive.  The  issue  involved  was  whether 
the  plantation  could  be  divided  in  kind.  The  amended  answer  did 
not  alter,  change,  or  modify  this  issue.  Under  the  circumstances  of 
this  case  we  do  not  thjnk  the  District  Judge  abused  the  discretion 
vested  in  him  as  to  the  filing  of  amended  pleadings.  There  is  no 
time  specified  in  which  an  amended  answer  must  be  filed.  The  time 
ax  which  it  is  presented,  however,  ought  to  influence  the  judge  in  its 
admission  in  the  recor  s,  as  in  many  instances  such  pleadings  are 
filed  for  delay.  In  a  case  of  this  kind,  in  order  to  render  substan- 
tial justice,  we  do  not  think  there  was  error  in  his  ruling. 

In  order  to  facilitate  a  partition  in  kind,  there  is  no  reason  why 
parties  to  the  suit  can  not  merge  their  interests  and  hold  in  indivis- 
ion  the  part  allotted  \  o  them.  As  between  the  parties  the  partition 
in  such  a  case  would  be  definitive  and  not  provisional,  as  there 
would  be  left  nothing  to  be  divided  between  all  the  parties  to  the  act 
or  suit.  There  were  no  minors  interested,  requiring  the  appoint- 
ment of  a  special  tutor  to  each  interest  of  such  minors,  as  against 
the  interest  of  the  tutor  representing  all  the  minors.  In  a  case  where 
they  are  all  majors,  who  employ  one  attorney,  there  is  no  reason 
after  the  partition  for  any  inequality  on  that  account  in  the  division, 
to  serve  as  a  basis  for  a  suit  of  rescission.  The  plaintiff  owned  nine- 
twelfths;  the  defendants  one -twelfth  each.  In  order  that  a  division 
in  kind  conld  be  made,  they  were  at  liberty  to  merge  their  interests 
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into  one- fourth  of  the  place,  and  ask  that  this  be  given  them  by  lot. 
The  judge,  of  course,  is  to  decide  whether  or  not,  with  this  merger 
of  interests,  the  property  can  bo  divided  so  as  not  to  inflict  injury 
and  inconvenience  on  the  other  co- proprietors. 

After  this  amended  answer  was  filed,  the  defendants  offered  to  file 
a  supplemental  petition, which  was  rejected  by  the  court.  A  bill  was 
reserved.  The  supplemental  answer  was  an  abandonment  by  defend- 
ants of  interest  in  certain  improvements  on  the  plantation,  which,  it 
appears,  were  together  in  a  space  of  some  thirty  acres.  The  answer 
recites:  ^'That  in  order  to  eliminate  entirely  from  this  case  the  is- 
sue presented  by  plaintiff  relative  to  the  existence  of  certain  im- 
provements on  the  plantation,  consisting  of  buildings,  including 
more  particularly  the  main  dwelling  house  on  said  plantation,  these 
respondents  hereby  abandon  and  relinquish  all  of  their  right,  title 
and  interest  in  and  to  said  main  dwelling  house  and  other  buildings  on 
and  attached  to  said  plantation,  in  the  petition  in  kind  of  said  plan- 
tation; that  should  such  division  in  kind  in  the  proportion  of  four 
lots,  the  lot  on  which  said  dwelling  house  and  other  buildings  are 
situated,  be  allotted  to  or  drawn  by  plaintiff,  these  respondents  here- 
by relinquish  and  abandon  any  and  all  claims  which  they  otherwise 
may  or  might  have  urged  for  their  proportion  of  the  value  of  said 
building;  that  these  respondents,  in  case  of  a  division  in  kind  and 
the  allotment  of  tracts,  and  in  case  the  lot  or  tract  on  which  said 
main  building  is  situated  be  allotted  to  and  drawn  by  these  respond- 
ents under  the  merger  of  their  shares  as  set  forth  in  their  supple- 
mental answer  heretofore  filed  herein,  they  are  ready  and  willing  to 
take  and  receive  said  lot  or  tract  and  pay  their  proportion  of  the 
value  of  said  buildings  thereon,  according  to  the  valuation  placed 
thereon  according  to  law  in  the  progress  and  cause  of  said  partition* 
Respondents  further  show  that  in  case  the  lot  on  which  said  main 
building  is  situated  be  allotted  to  or  drawn  by  plaintiff,  these 
respondents  will  make  no  claim  against  him  in  said  partition  for  their 
proportion  of  the  value  of  said  main  building  or  any  other  buildings 
thereon,  and  in  case  there  be  verdict  and  a  decree  for  partition  in 
kind  in  this  case,  these  respondents  consent  hereby  that  all  of  the 
foregoing  stipulations  and  admissions  be  entered  as  part  of  such  de- 
cree ;  that  these  respondents  agree  and  consent  that  a  decree  be  en- 
tered herein  for  a  division  of  the  land  in  the  rear  of  the  railroad  line 
into  four  lots  and  the  land  between  said  railroad  and  the  river  into 
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town  lots,  near  said  town,  and  the  remaining  portion  of  said  tract 
iato  strips  of  large  dimensions,  as  lands  may  be  readily  sold  in  small 
tracts." 

All  these  matters  were  to  be  made  a  part  of  the  decree  in  case  a 
verdict  should  have  been  entered  for  a  partition  in  kind. 

The  defendants  had  the  right  undoubtedly  to  enter  a  remittitur,  or 
relinquish  any  claim  which  would  be  to  their  advantage ;  but  this 
can  not  be  coupled  with  a  condition  that  the  verdict  of  the  jury  will 
be  favorable  to  their  side  of  the  case.  Notwithstanding  the  relin- 
quishment that  defendants  make,  it  may  be  that  the  lots  with  the 
buildings  on  them  would  be  a  burden  to  the  owner,  as  they  were 
placed  thereon  for  the  service  of  the  plantation  In  its  entirety.  The 
plaintiff  could  not  be  forced  into  a  division  of  the  property  in  lots 
for  future  sales  and  speculative  value,  nor  could  he  be  required  to 
enter  a  formal  consent  that  certain  parts  of  the  property  should  be 
divided  into  town  lots.  The  supplemental  answer  contains  matters 
for  a  convention  between  the  parties  to  the  partition  suit,  and  the 
defendants,  by  pleading  and  tendering  them  in  an  amended  or  sup- 
plemental answer,  can  not  force  them  upon  plaintiff's  acceptance. 

Parties  to  a  partition  have  the  right  to  insist  that  the  property 
shall  be  viewed  in  its  physical  aspects,  and  if  it  presents  insurmount- 
able objection  to  a  partition  in  kind,  the  consent  of  some  of  the  own- 
ers that  they  will  relinquish  all  advantages  which  might  accrue  from 
the  peculiar  situation  of  the  property,  or  be  willing  to  make  restitu- 
tion for  parts  falling  to  others  for  inconveniences,  can  not  compel 
the  other  owners  to  consent  to  a  division  In  kind.  Whether  this 
property  presents  physical  conditions  which  prevent  a  division  in 
kind  we  express  no  opinion.  We  have  noticed  the  last  two  points 
presented  by  the  record,  in  order  to  facilitate  a  speedy  trial,  and  to 
avoid  bringing  the  same  issues  here  a  second  time. 

It  is  ordered  that  the  verdict  and  judgment  therein  appealed  from 
be  annulled,  avoided  and  reversed,  and  it  is  now  ordered  that  this 
case  be  remanded  to  be  proceeded  with  according  to  law. 
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Id  a  salt  by  minors  for  the  reoovery  of  property  Illegally  sold,  an  antecedent  ten-  '9^    ^^^. 

d«rof  the  purchase  price  Is  not  required.    The  defendant  will  be  allowed  to  123 

set  np  his  claim  In  reconrentlon.  j^^ 
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Where  tbe  tutor  purchases  property  at  a  sale  of  suooession  property,  provoked 
by  talm,  In  whloh  the  minors  niMy  have  an  eventual  Interest,  the  final  account 
showing  the  insolvency  of  the  succession  will  not  estop  the  minors  from  bring- 
ing suit  for  the  revendlcatlon  of  the  property,  on  the  ground  that  the  sueoes- 
slon  being  Insolvent,  they  have  no  interest  in  the  same.  The  minors  being 
placed  on  the  account  by  the  tutor  for  the  homestead  benefit,  will  not  operate 
as  a  confession  on  their  part  as  to  absolute  insolvency  of  the  succession. 

APPEAL  from  the  Thirteenth  Judicial  District  Court  for  the  Par- 
ish of  West  Feliciana.    Brame,  J. 


W.  F.  Keman^  Jos.  L.  Golsan  and  8.  AfcO.  Lavmuon  for  PlaintiifSy 
Appellants. 


W.  W.  Leake  for  Defendants,  Appellees. 


Argned  and  submitted  January  7,  1896. 
Opinion  handed  down  January  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

MoEkbrt,  J.  This  case  is  here  on  an  exception,  which  was  main- 
tained by  the  lower  court,  and  plaintiffs  appealed. 

Louisa  Aronstein  died  in  1878.  The  surviving  husband,  tutor  of 
the  minor  children  of  the  marriage,  administered  her  succession. 
John  F.  Irvine,  defendant,  was  under-tutor. 

Tbe  natural  tutor,  as  administrator,  caused  the  property  in  the 
succession  to  be  sold  to  pay  debts.  The  only  debt  alleged  to  be  due 
was  one  to  L.  Bloom  for  one  thousand  two  hundred  and  fifty  dollars, 
owned  by  the  Metropolitan  Bank,  with  eight  per  cent,  interest  from 
January,  1872.  The  principal  immovable  property  was  inventoried  at 
one  thousand  dollars;  the  entire  succession  at  one  thousand  eight 
hundred  and  thirty  dollars.  The  note  to  L.  Bloom,  the  final  account 
shows,  was  subject  to  a  credit  of  six  hundred  dollars,  imputed  to 
interest.  The  personal  property  brought  seven  hundred  and  fifty 
dollars.  The  immovable  property  was  sold  on  twelve  months'  credit, 
and  bought  by  the  tutor  for  the  sum  of  five  hundred  and  one  dollars. 
Subsequent  to  this  purchase  by  the  tutor  he  mortgaged  the  property 
to  the  defendant,  Irvine,  under-tutor,  who  foreclosed  the  mortgage 
and  became  the  purchaser.  The  plaintiffs,  heirs  of  Mrs.  Aronstein, 
for  their  respective  interests,  instituted  this  suit  for  the  annulment 
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of  the  adjudication  to  their  tator  and  tiie  sale  to  Irvine,  who  is  pur- 
sued as  a  possessor,  without  title  and  in  bad  faith.  Fruits  and  reve- 
nnee  are  also  claimed.  The  tutor  filed  a  final  account,  showing  cer- 
tain payments  of  succession  debts  and  the  setting  aside  for  the  minors 
the  homestead  allowance  of  one  thousand  dollars.  This  account  was 
homologated. 

The  defendant,'  J.  F.  Irvine,  excepted  on  the  following  grounds, 
viz. :  The  plaintiffs  have  not  paid  back  nor  tendered  the  purchase 
price  of  the  Neville  place,  sold  at  succession  sale  to  pay  debts ;  nor  of 
the  two  acres  and  improvements  sold  at  the  tax  sale,  which  was  used 
to  extinguish  their  ancestor's  obligations. 

That  judicial  or  tax  sales  can  not  be  annulled  or  disturbed  unless  the 
heirs  previously  return  or  offer  to  return  the  price  of  adjudication, 
which  has  not  been  done  by  plaintiffs. 

That  plaintiffs  have  not  alleged  any  injury  to  them  by  the  sales. 
The  succession  of  their  mother  being  insolvent,  plaintiffs  have  no  in- 
terest and  had  not  been  injured  by  the  sales  of  which  they  complain. 

That  having  claimed  and  received  the  widow's  homestead,  one 
thousand  dollars,  plaintiffs  necessarily  renounce  the  succession 
of  their  mother,  and  can  not  recover  the  property  without  paying 
back  the  amount  chey  received  under  the  homestead. 

That  the  adjudicators  of  said  judicial  and  tax  sates  are  necessary 
parties. 

It  is  well  settled  that  minors  whose  property  has  been  illegally 
sold  can  not  recover  it  without  restoring  all  advantages  they  have 
received. 

''He  who  seeks  equity,  must  do  equity."  Brown  vs.  Bonny  et 
al,^  80  An.  174;  Beauregard  vs.  Leveau,  80  An.  802;  Sharkey  vs. 
Bankston,  80  An.  801. 

But  in  a  case  like  the  instant  one  there  is  no  requirement  of  ante- 
cedent legal  tender,  as  '*  there  is  no  principle  of  equity  requiring 
plaintiffs  to  tender  to  defendants  before  asserting  tlieir  absolute  title 
to  property  belonging  to  them  and  held  by  defendant  as  a  mere  pos* 
sessor  without  title.  All  that  equity  could  possibly  require  would  be 
to  permit  him  to  set  up  his  claim  in  reconvention,  which  would  not 
be  denied."  Heirs  of  Wood  vs.  Nicholls,  83  An.  749;  Heirs  of  Self 
vs.  Taylor,  88  An.  769;  Heirs  of  Bumey  vs.  Ludeling,  41  An.  627. 

It  is  a  correct  principle  to  say  that  heirs  have  no  interest  in  an 
insolvent  succession,  and  have  no  right  to  claim  restitution  of  prop- 
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erty  which  has  been  properly  applied  to  the  debts  of  the  soccessiou. 
This  rale  applies  to  cases  where  the  property  has  been  sold  nnder 
proper  proceedings,  and  the  purchaser  holds  prima  facie  title.  •  Green 
vs.  Baptist  Ohnrch,  27  An.  668;  Succession  of  Lehmann,  41  An.  987. 

It  can  have  no  application  ^' where  the  nnllity  of  defendants'  title 
is  absolute,  resulting  from  the  active  violation  of  a  prohibitory  law 
made   to  regulate  defendants'   conduct  in  a  fiduciary  capacity.' 
Heirs  of  Wood  vs.  NichoUs,  cited  above. 

Minors  have  the  undoubted  right  to  a  legal,  just  and  proper  ad- 
ministration of  a  succession  in  which  they  are  interested,  and  a  legal 
and  proper  disposition  of  the  property  in  the  succession. 

To  hold  that  where  property  of  the  minors  has  been  purchased  by 
the  tutor,  on  an  order  provoked  by  him,  that  the  minors  are  estopped 
from  questioning  the  same  because  of  the  insolvency  of  the  succes- 
sion, as  shown  by  the  final  account,  would  be  inducement  to  dishonest 
tutors  to.  wreck  and  spoliate  the  property  in  which  the  minors  might 
have  an  eventual  interest.  The  fact  of  his  purchasing  the  minors' 
property  would  raise  a  well  grounded  suspicion  that  the  order  to  sell 
was  procured  for  his  special  benefit,  and  as  a  consequence  his  inter- 
est would  be  to  ward  off  bidders,  to  depreciate  the  value  of  the 
property,  and  finally  to  present  in  his  final  account  an  insolvent 
succession,  in  order  to  protect  his  purchase.  From  the  date  of  the 
adjudication  of  the  property  to  the  tutor  his  acts  in  relation  thereto 
must  be  viewed  with  suspicion.  His  final  account,  in  which  figures 
the  price  paid  for  the  property,  can  not  be  final  and  conclasive,  and 
there  is,  with  this  badge  of  fraud  resting  against  it,  no  reason  to  re- 
gard it  as  a  final  settlement  with  the  minors,  showing  a  complete, 
fair  and  just  exhibit  of  his  dealings  with  the  succession  in  which  they 
are  interested. 

The  placing  of  the  minors  on  the  account  as  creditors  for  the 
homestead  amount  does  not  commit  them  into  an  absolute  confession 
as  to  the  insolvency  of  the  succession.  It  was  the  tutor's  admission 
and  not  their  admission.  They  are  presumed  to  know  nothing  of  the 
condition  of  the  succession  during  their  minority.  It  has  been  held 
that  major  heirs  receiving  the  proceeds  of  the  sale  of  the  effects  in 
their  father's  succession,  on  the  partition  of  the  same,  are  not 
estopped  from  revendicating  the  property  when  they  are  kept  in  ig- 
norance of  facts  connected  therewith.  Heirs  of  Self  vs.  Taylor,  38 
An.  769. 
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There  is  nothing  in  the  record  relating  to  the  two -acre  tract  that 
would  jnstity  any  comment  on  the  sale  of  the  same. 

It  was  stated  in  argument  that  the  J.  Aronstein  who  purchased 
the  property  at  the  provoked  sale  was  not  the  tutor.  There  ia 
nothing  in  the  record  to  show  this  fact,  and  if  such  be  the  case  it  can 
be  shown  on  the  trial  on  the  merits. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  annulled,  avoided  and  reversed,  and  it  is  now  ordered  that 
this  case  be  reinstated  on  the  docket  of  the  lower  court  and  pro- 
ceeded with  according  to  law. 


No.  11,931. 
State  of  Louisiana  vs.  Eugene  Fontenot. 

Acts  and  declarations  of  participants  In  a  transaction  constitate  parts  of  the  res 
ffesta,  and  proof  of  same  Is  admissible. 

Testimony  tending  to  show  that  the  deceased  had  suspected  the  accused  of  steal- 
ing his  wood,  and  had  been  watching  him,  to  the  knowledge  of  the  accused* 
is  admissible  for  the  purpose  of  showing  motive  In  committing  the  homicide. 

It  is  not  competent  for  the  accused  to  proTC,  a?  an  element  of  defence,  that  his 
conduct  had  been  exemplary  during  his  Incarceration  In  jail.  Such  testimony 
exclusively  appertains  to  the  sentence. 

The  peaceable  character  of  the  defendant  can  not  be  established  by  witnesses 
who  have  not  resided  in  his  neighborhood  for  seven  and  eleven  years. 

Previous  threats  of  the  deceased  can  not  be  introduced,  as  the  basis  of  proof  of 
his  bad  and  dangerous  character,  when  the  testimony  discloses  that  the  ac- 
cused was  the  aggressor  In  the  homicidal  affray. 

APPEAL  from  the  Eleventh  Judicial  District  Court  for  the  Parish 
of  St.  Landry.     Perraultj  J. 


M,  J.  Ounningham,  Attorney  General,  and  E.  B,  *DubuiBBon^  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


John  N,  Ogden  for  Defendant,  Appellant. 


Submitted  on  briefs  January  11,  1896. 
Opinion  handed  down  January  20,  1896. 
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/  state  vs.  FoBtenoty 

The  opinion  of  the  court  was  delivered  by 

'Catkins,  J.  The  defendant  having  been  indicted  for  the  murder 
of  Charles  Barfleld,  convicted  of  manslaaghter,  and  sentenced  to  im- 
prisonment in  the  penitentiary  for  the  term  of  fourteen  years,  pros- 
ecutes this  appeal,  relying  on  a  single  bill  of  exception,  embracing 
several  rulings  of  the  court. 


The  firgt  objection  is,  that  during  the  progress  of  the  trial  a  State's 
witness  said :  '<  That  accused  raised  a  stick  just  prior  to  the  difficulty 
with  deceased,  and  attempted  to  strike  Joe  Carmouche;"  and  that 
defendant's  counsel  objected  to  the  statement,  on  the  ground  that  it 
tended  to  establish  a  different  offence  from  that  for  which  be  was 
being  prosecuted  and  tried,  and  to  prejudice  the  minds  of  the  jury 
against  the  accused. 

The  judge  declined  to  sustain  the  aforesaid  objection  ''because  it 
was  part  of  the  res  geatsBj  and  offered  as  such;  and  not  to  prove  an 
independent  substantive  offence,  and  could  not  be  excluded,  because 
it  was  so  inseparably  connected  with  the  homicide  that  the  facts  of 
the  one  included  the  other." 

We  think  this  ruling  correct. 

The  circumstance  related,  having  occurred  ''  just  pHor  to  the  diffi- 
culty" in  which  the  homicide  ensued,  formed  part  of  the  litigated 
act,  and  of  the  res  gesta.  y 

It  is  true,  as  a  generafproposition,  that  collateral  matters  are  in  - 
admissible ;  but  there  are  several  important  exceptions,  as  where 
evidence  is  admitted  as  part  of  the  res  gestm^  as  showing  intent, 
knowledge  and  system.  Wharton,  par.  31,  says:  ''When  an  ex- 
traneous crime  forms  part  of  the  res  gestm^  evidence  of  it  is  not  ex- 
cluded by  the  fact  that  it  is  extraneous.  Thus,  on  a  trial  for 
murder,  evidence  that  the  prisoner,  on  the  same  day  the  deceased 
was  killed,  and  Aiortly  before  the  killing,  shot  a  third  person,  was 
held  admissible,  under  the  circumstances  of  the  case,  notwithstanding 
the  evidence  tended  to  prove  a  distinct  felony  committed  by  the  pris- 
oner; such  shooting  and  the  killing  of  the  deceased  appearing  to  be 
connected  as  part  of  one  entire  transaction."  See  Wharton's  Crim- 
inal Evidence,  pars.  31,  32,  89,  46,  49;  State  vs.  Benjamin,  7  An.  48; 
State  vs.  Munco,  12  An.  625;  State  vs.  Goodwin,  87  An.  713;  State 
vs.  Lagage,  2  Am.  Cr.  Rep.  (Hawley)  506;   reported  in  57  N.  H.  245. 
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II. 

The  Moond  objection  relates  to  the  following  question  propounded 
by  the  District  Attorney  to  a  State's  witness,  viz. : 

*'  Did  yon  suspect  the  accused  of  stealing  your  wood,  and  had  you 
engaged  deceased  to  watch  him?" 

The  objection  urged  by  defendant's  counsel  was  that  of  irrele- 
Tancy,  and  it  was  by  the  court  overruled,  on  the  ground  that  the 
tendency  of  the  proof  solicited  was  to  show  motive  and  hostility  on 
the  part  of  the  defendant,  who  was  suspected  of  larceny. 

The  objection  of  irrelevancy  is  regarded  as  the  weakest  of  all  ob- 
jections ;  and  it  is  fully  met  by  the  reasons  assigned. 

m. 

The  same  reason  applies  with  equal  pertinency  and  force  to  the 
statement  of  the  same  witness  to  the  effect  '^  that  about  a  week 
before  the  difficulty  accused  said  that  if  deceased  bothered  him  he 
would  knock  him." 

IV. 

The  fourth  objection  relates  to  testimony  offered  by  defendant  for 
the  purpose  of  showing  that,  during  his  incarceration  in  jail,  his  con- 
duct had  been  exemplary;  and  rejected  by  the  court,  on  the  objec- 
tion of  the  State,  that  it  is  not  competent  to  prove,  as  an  element  of 
defence,  facts  and  circumstances  which  shall  have  arisen  since  the 
commission  of  act  for  which  defendant  was  indicted  and  is  being 
prosecuted. 

This  is  elementary. 

Such  testimony  is  competent  and  proper  for  the  judge  to  hear  and 
consider  in  determining  the  sentence  to  be  pronounced ;  but  it  has 
no  place  on  the  trial.  The  jury  has  plenary  power  to  judge  of  the 
facts  appertaining  to  the  act  of  the  accused  in  deciding  upon  his  guilt 
or  innocence ;  but  the  penalty  is  matter  of  judgment  and  discretion 
of  the  judge,  restrained  by  statute. 

V. 

The  fifth  and  sixth  objections  relate  to  the  testimony  of  several 
witnesses  by  whom  defendant's  counsel  proposed  to  prove  the  peace- 
able character  of  accused ;  but  which  was  rejected,  on  the  ground 
that  one  of  the  witnesses  had  not  resided  in  the  defendant's  neigh- 
borhood for  eleven  years  and  the  others  for  seven  years. 
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In  view  of  the  great  length  of  time  which  had  elapsed  since  these 
witnesses  had  enjoyed  any  intimacy  with  or  knowledge  of  the  ac- 
cused, they  could  not  be  said  to  have  known  his  character  within  the 
intendment  and  meaning  of  the  rule. 

VI. 

The  seventh  objection  relates  to  the  rejection  by  the  court  of  tes* 
timony  on  part  of  defendant  to  the  effect  that  the  deceased  had 
stated  previously  to  the  homicidal  affray  that  he  ^'had  slapped  the 
accused  and  ran  him  out  of  his  house." 

The  objection  which  was  urged  and  sustained  was  that,  the  testi- 
mony having  been  offered  to  show  an  overt  act  justifying  the  homi- 
cide, it  was  inadmissible  because  the  proof  showed  that  the  accused 
was  the  aggressor  in  the  difficulty  and  struck  the  first  blow. 

And  the  court  sustained  the  objection  and  stated  that,  an  the  tes- 
timony did  not  fall  within  the  limit  allowed  by  law  relative  to  overt 
acts,  it  was  objectionable  as  hearsay  and  irrelevant,  and  could  not 
be  permitted  to  be  introduced  in  evidence  to  serve  as  the  foundation 
for  the  introduction  of  proof  of  the  dangerous  character  of  the  de- 
ceased. 

There  is  no  part  of  the  evidence  annexed  to  and  made  part  of  the 
record  exhibiting  a  contrary  statement  of  facts;  and,  accepting  the 
judge's  statement,  his  ruling  was  undoubtedly  correct. 

We  have  examined  defendant's  bill  of  exceptions  with  due  care,^ 
and  feel  convinced  that  his  objections  to  the  judge's  rulings  are  not 
meritorious. 

Judgment  affirmed. 


48  358  No.  12,027. 

48    296 

State  op  Louisiana  vs.  Ben.  Diokerson. 

That  a  Jury  was  ordered  and  summoned  to  attend  at  a  oiTil  term  of  the  District 
Court  in  one  of  the  parishes  of  the  State,  whereat  the  grand  Jury  who  found 
the  indlotraent  against  the  defendant,  and  the  petit-Juty  who  tried  and  oon- 
Yioted  him,  were  selected  and  organized,  Is  not  ground  for  new  trial  or  arrest 
of  Judgment. 

APPEAL  from  the  Twentieth  Judicial  District^  Oourt'  for  the  Pariah 
of  St.  James.     Quion^   J, 
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M.  J.  Chinningham^  Attorney  General,  and  Oscar  D.  BUUm^  District 
Attorney,  for  Plaintiff,  Appellee. 


Edward  N.  Pugh  and  Henry  L.  Himel  for  Defendant,  Appellant. 


Submitted  on  briefs  January  11,  1896. 
Opinion  handed  down  Janaary  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant  was  indicted  and  tried  for  murder, 
conyicted  of  manslaughter  and  sentenced  to  ten  years'  imprisonment 
in  the  penitentiary,  and  from  that  sentence  he  prosecutes  this  appeal, 
relying  on  a  single  bill  of  exceptions. 

The  defendant  having  been  indicted  on  the  12th  of  November, 
1895,  was  tried  and  convicted  on  the  20th  of  same  month.  Subse- 
quently, a  motion  for  a  new  trial  was  filed  and  overruled,  and  then 
a  motion  in  arrest  of  judgment  was  filed  and  refused,  the  defendant's 
counsel  retaining  a  bill  of  exceptions  to  each  ruling  of  the  court. 

The  motion  for  a  new  trial  charges,  <<  that  all  the  proceedings  had 
in  the  said  matter" — the  case  on  trial — ''are  absolutely  null  and 
void,  and  coram  non  judice.  That  defendant  has  been  tried  without 
any  true  bill  having  been  found  by  a  grand  jury ;  and  the  petit  jury 
empaneled  were  so  empaneled  illegally  and  without  warrant  of 
law,  and  consequently  the  whole  proceedings  had  in  said  cause  are 
entirely  without  force  or  effect. 

''That  the  order  of  court,  bearing  date  July  1896,  ordering  a 
grand  jury  to  be  summoned  and^convened  at  the  regular  term  of  this 
court  beginning  on  the  second  Monday  of  November,  1896,  and 
under  which  said  order  the  grand  and  petit  jurors  were  sum- 
moned, is,  on  its  face,  an  absolute  nullity.  That  the  District  Judge  is 
absolutely  without  power  or  authority  to  order  a  jury  for  a  civil 
term;  and  that  such  order  is  in  direct  contravention  of  Art.  117  of 
the  Constitution  of  the  State,  and  all  proceedings  had  before  said 
jury  are  coram  non  judice, 

"  That  defendant  could  not  be  legally  tried  except  before  a  jury 
legally  called  and  convened  according  to  law,  at  the  time  and  place 
fixed  by  law. 
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'*  That  the  General  Assembly  of  this  State  has  made  no  provisioD 
for  the  trial  of  capital  cases  at  a  civil  term  of  the  conrt;  and  the 
action  of  the  District  Court  is  nnU  and  void,  and  the  conrt  without 
jurisdiction  ratione  materias  to  try  your  mover  herein  at  the  present 
civil  term,  said  civil  term  being  regularly  fixed  as  required  by  law. 
That  the  finding  of  a  true  bill  by  a  grand  jury  is  a  condition  prece- 
dent to  giving  the  court  jurisdiction,  and  any  trial  without  this  find- 
ing is  contrary  to  the  Constitution  of  this  State  and  to  the  Constitu- 
tion of  the  United  State's." 

The  motion  specifies  other  matters  as  grounds  for  relief,  but 
which  need  no  mention,  as  they  appertain  to  matters  in  pats,  of 
which  the  record  furnishes  no  proof. 

The  motion  in  arrest  of  judgment  is  based  on  the  same  grounds 
condensed  and  stated  as  follows,  viz. : 

*^  That  the  record  shows  that  the  present  term  of  court  is  a  civil 
term,  and  the  conrt  has  no  power,  right  or  authority  to  order  a 
grand  or  petit  jury  for  said  civil  term,  and  its  acts  in  so  doing  are 
null  and  void,  the  court  being  without  jurisdiction  and  the  proceed- 
ings coram  non  judice. ' ' 

The  proceedings  are  perfectly  regular  in  form,  and  predicated  upon 
an  indictment  found  and  presented  by  a  grand  jury  which  was  duly 
empaneled  by  a  perfectly  competent  court,  in  term  time. 

After  due  and  proper  proceedingS|  in  the  presence  and  hearing  of 
the  defendant  and  of  his  counsel,  the  defendant  was  convicted  by  a 
jury  of  his  peers,  in  the  drawing  of  which  he  participated. 

Manifestly  his  application  came  too  late,  after  having  taken  the 
chances  of  a  verdict  of  acquittal,  and  having  a  verdict  rendered 
against  him. 

The  grounds  of  his  motion  for  a  new  trial  should  have  been  urged  in 
a  challenge  to  the  array,  and  prior  to  issue  having  been  joined  on 
the  indictment  found. 

In  State  vs.  Jackson,  86  An.  96,  the  complaint  was  ^*  that  the 
grand  jury  that  found  the  indictment  was  illegally  formed,"  and  the 
court  said  that  '*  his  motion  is  answered  by  two  fatal  considerations: 
First,  (that)  aU  objections  to  the  manner  of  drawing  and  composing 
the  grand  jury  must  be  made  and  urged  before  plea  and  trial,  and 
come  too  late  after  trial  and  verdict. 

*<  Second.  All  such  objections,  when  made  alter  trial,  are  met  by 
the  consideration  that  an  accused  can  not  be  allowed  to  take  his 
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chances  of  an  acquittal  in  a  trial  by  an  allefi^ed  defective  jury,  and, 
if  convicted,  to  fall  back  on  an  objection  which  should  have  been 
arged  before  trial. 

*^Thi8  rule  can  now  be  considered  as  elementary  in  our  practice. 
State  vs.  Watson,  81  An.  879;  State  vs.  Miles,  81  An.  825;  State  vs. 
Washington,  88  An.  826;'*  State  vs.  Johnson,  81  An.  868. 

In  the  same  case  (86  An.  96)  the  court  further  said : 

*'  Criminal  jurisprudence  has  crystallized  the  rule,  that  judgment 
will  not  be  arrested  on  the  ground  of  irregularities  in  the  summon- 
ing of  the  jury,  or  the  composition  of  the  grand  jury.  State  vs. 
Swift,  14  An.  826;  State  vs.  Thomas,  86  An.  24;  State  vs.  White,  86 
An.  96;  State  vs.  Harris,  80  An.  90;  State  vs.  Wittington,  38  An. 
1404." 

In  State  vs.  Miller,  86  An.  168,  there  was  presented  the  identical 
question  we  have  before  us,  viz. : 

<^  The  motion  sets  out  the  incompetency  of  the  jury  by  reason  of 
the  term  of  the  court  at  which  the  accused  was  tried  being  a  citnl 
term  and  not  a  jury  term,"  and  the  court  said: 

''Inasmuch  as  the  principle  is  elementary  that  (a  motion  in  ar- 
rest of  judgment)  must  be  founded  on  some  substantial  defect  in  the 
indictment,  or  in  the  proceedings  of  the  prosecution  under  it,  patent 
on  the  face  of  the  record,  it  is  evident  that  (it)  is  excluded  from  our 
consideration.  Wharton  on  Criminal  Law,  Sec.  4048;  State  vs. 
Addison,  15  An.  185;  State  vs.  Harris,  80  An.  91;  State  vs.  Craw- 
ford, 82  An.  626;"  State  vs.  Chandler,  86  An.  177;  State  vs.  Claude, 
86  An.  74;  State  vs.  McQee,  86  An.  206. 

On  reason  and  authority  the  judgment  appealed  from  is  afltened. 


No.  11,984. 
State  of  Louisiana  vs.  Oharlbs  Pain. 

On  an  indictment  for  murder,  threats  of  violence  against  the  deceased  by  the 
accused  are  admissible  to  show  malice  on  his  part,  l  Bishop  Grim.  Law,  p. 
1110;  34  An.  1012;  »6  An.  869. 

On  the  oross-ezamiaation  of  witnesses  to  prove  the  good  character  of  the  accused 
for  peace  and  quietness,  they  may  be  asked  if  they  had  not  heard  particular 
acts  of  violence  imputed  to  the  accused.  Reputation  is  derived  from  what 
people  generally  say  of  the  party  whose  character  Is  the  subject  of  Investiga- 
tion, and  the  witness  testifying  to  the  good  he  has  heard  of  the  party  may  be 
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asked  on  the  cross-examination  if  he  has  not  also  heard  evil  conduct  attrib- 
uted to  the  party.  8  Rice  on  £  v.,  p.  604,  Sec.  376;  1  Taylor,  Sec.  352;  2  Starke 
p.  304. 
The  wife  is  not  a  competent  witness  for  or  against  the  hnsband  In  the  criminal 
prosecution  against  him.  The  Article  2281  and  Acts  of  the  Legislature  Nos.  29  and 
59  of  1886  and  1888,  applying  only  to  testimony  in  civil  cases,  have  no  purpose  to 
affect  the  rule  excluding  the  w  Ife  as  a  witness  for  or  against  the  husband  in  crim- 
inal prosecutions;  the  only  exceptions  in  such  proceedings  are  when  from 
necessity  the  wife  testifies  to  crimes  in  respect  to  her  person,  and  the  other, 
limited  exceptions  having  no  pertinence  here.    1  Greenl.,  Sec.  3i3. 

A  PPEAL  from  the  Eleventh  Judicial  District  Oourt  for  the  Parish 
of  St.  Landry.     Perrault,  J. 


M.  J,  Cunninghamy  Attorney  General,  and  E,  B.  Dubuisson,  District 
Attorney,  for  Plaintiff,  Appellee. 


E.  P.  Veazie  and  John  N.  Ogden  for  Defendant,  Appellant. 


Submitted  on  briefs  January  4,  1896. 
Opinion  handed  down  January  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  Defendant  appeals  from  a  sentence  for  murder  and  re- 
lies on  bills  of  exception  to  the  rulings  of  the  lower  courts  permit- 
ting testimony  of  threat  of  the  defendant  against  the  deceased;  al- 
lowing the  State,  on  cross- examlnatioo  of  character  witnesses  pro- 
duced by  clefendant,  to  ask  whether  the  witnesses  had  not  heard 
particular  acts  of  violence  impated  to  the  accused,  and  excluding 
the  wife  of  the  accused  from  testifying. 

It  is,  we  think,  too  clear  to  admit  of  discussion  that  threats  of 
violence  against  the  deceased,  made  by  the  accused  preceding  the 
homicide  with  which  he  is  charged,  are  admissible  in  evidence  to 
show  malice:  1  Bishop  Criminal  Law,  Ed.,  p.  1110;  State  vs.  Ed- 
wards, 84  An.  1012;  State  vs.  Birdwell,  36  An.  859.  The  learned 
judge  of  the  lower  court,  in  signing  the  bill,  discriminates  the  princi- 
ple, authorizing  such  testimony,  from  the  test  of  admissibility  of 
testimony  of  threats  of  deceased  when  relied  on  by  the  accused.  In 
the  decision  cited  by  the  defendant  in  this  case,  the  accused  sought 
to  prove  in  his  defence  on  a  charge  of  murder  a  conditional  threat 
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against  his  life  made  by  the  deceased  and  commnnicated.  Theconrt 
ezclnded  the  testimony  on  the  ground  the  condition  of  the  threat 
had  not  occurred.  It  is  manifest  the  decision  has  no  application 
here,  in  which  the  threat  is  not  by  the  deceased,  but  by  the  accused, 
who  followed  it  by  killing  the  deceased  against  whom  the  threat  was 
directed.  State  vs.  Vance,  32  An.  1177.  It  was  for  the  jury  to  de- 
termine the  weight  ot  the  testimony,  but  its  tendency  to  show  malice 
on  the  part  of  the  accused  is,  in  our  view,  not  to  be  questioned. 

Witnesses  testifying  to  the  good  character  of  the  deceased  for 
peace  and  quietness  may  properly  be  cross-examined  as  to  the 
grounds  on  which  they  found  their  testimony.  In  testifying  on  di- 
rect examination  on  this  point  the  witness  is  confined  to  his  knowl- 
edge of  the  general  reputation  of  the  party  whose  character  is  under 
investigation.  General  reputation  is  made  up  of  that  which  people 
in  general  say  of  the  party  of  which  the  witness  has  knowledge.  1 
Qreenleaf  on  Evidence,  Sec.  101.  It  would  seem,  therefore, 
competent  to  ask  the  character  witness  on  cross-examination  if 
he  has  not  heard  evil  conduct  imputed  to  the  party.  In  this  case  the 
questions  on  cross-examination  were  whether  the  witnesses  had  not 
heard  the  accused  had  whipped  a  woman,  and  whether  the  witness 
had  not  also  heard  of  another  instance  in  which  the  accused  had 
drawn  a  pistol  on  another.  The  court  admitted  the  testimony,  not 
to  prove  the  particular  acts,  but  to  test  the  knowledge  of  the  wit- 
nesses and  enable  the  jury  to  properly  appreciate  their  testimony  i^s 
to  the  character  of  the  accused.  For  that  purpose,  we  think  the 
testimony  was  admissible.  Mr.  Rice,  in  his  volume  on  Evidence,  in 
criminal  cases,  thus  states  the  law :  While  particular  acts  of  bad 
conduct  are  not  admissible  to  assail  character  on  direct  examination, 
a  witness  deposing  to  character  may.  be  cross-examined  as  to  par- 
ticular facts,  in  order  to  test  the  soundness  of  his  opinion  and  elicit 
the  data  on  which  it  is  founded,  and  the  author  supports  the  text 
by  authorities.  3  Rice  on  Evidence,  p.  604,  Sec.  376;  1  Taylor, 
Sec.  352;  2  Starkie,  304. 

The  other  bill  reserved  by  the  defendant  was  to  the  exclusion  of 
his  wife,  as  a  witness  offered  on  his  behalf.  The  purpose  of  the  of- 
fer, the  bill  states,  was  to  show  that  the  defendant  jmade  her  his 
agent  to  deliver  a  message  to  deceased  bearing  on  this  litigation. 
The  general  rule  that  disqualifies  the  wife  as  a  witness  for  or  agAbist 
her    husband  is    conceded,  but  it  is  claimed,  there  is.an  excepr 
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tion  introduced  by  the  acts  of  the  Legislature  No.  29  of  1886  and  No. 
59  of  1888.  That  of  1886  relates  to  the  competency  of  witnesses  in 
criminal  proceedings.  It  declares  the  Incompetency  of  the  wife  as 
a  witness  for  or  against  the  husband,  except  in  cases  then  provided 
by  law.  The  exceptions  thus  recognized  are  wheu  the  wife  testifies 
to  the  crime  committed  in  respect  to  her  person,  and  in  other  cases 
having  no  pertinence  to  the  question  here.  1  Greenleaf,  Sec.  348  et 
aeq.  The  Act  of  1888,  amending  Art.  2281  of  the  Oode,  declaring  the 
incompetency  of  the  wife  as  a  witness,  but  permitting  her  to  testify 
for  her  separate  interest  whenever  she  may  be  joined  as  plaintiff  or 
defendant  with  her  husband,  extends  her  competency  when  she  is 
the  husband's  agent,  and  permits  her  to  testify  to  all  matters  within 
the  scope  of  her  agency.  Neither  the  article  in  the  Oode  or  the 
amendment  of  1888  htfve  any  applicability  to  criminal  cases.  They 
relate  to  civil  suits.  We  think  the  proposition  too  clear  to  need  dis- 
cussion that  the  incompetency  of  the  wife  for  or  against  the  husband, 
is  governed  by  the  general  principle  laid  down  in  all  text- books  and 
affirmed  by  our  statute.  No  repeal  or  modification  of  this  principle 
can  be  with  reason  deduced  from  an  act  amending  the  Oivil  Oode 
in  which  criminal  prosecutions,  and  the  method  of  criminal  proced- 
ure have  no  place.  There  was,  in  our  opinion,  no  error  in  exclud- 
ing the  wife  as  a  witness. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence 
of  the  lower  court  be  affirmed  with  costs. 


No.  11,910. 
The  State  vs.  William  Abmstbong. 

An  application  for  a  new  trial  of  the  accused,  convicted  of  murder,  supported  by 
his  affldavit  that  he  has  learned,  since  the  conviction,  of  witnesses  who  will 
testify  to  hia  innocence;  that  the  offence  was  committed  by  another,  and  that 
If  allowed  until  the  succeeding  day  he  will  produce  the  witnesses  or  their  affl- 
davit, affords  a  basis  for  the  allowance  of  the  brief  delay  asked  and  should 
have  been  afforded  the  accused.    State  vs.  Hyland,  16  An.  87. 

APPEAL  from  the  Second  Judicial  District  Court  for  the  Parish  of 
Bossier.     WatkinBj  J, 


M.  J,  Cunningham,  Attorney  General,  and  A,  J.  Murff^  District 
Attorney,  for  Plaintiff,  Appellee. 
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J.  A.  W,  Lowry  for  Defendant,  Appellant. 


Submitted  on  briefs  November  9, 1895. 
Opinion  handed  down  January  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.     The  defendant  appeals  from  a  sentence  for  murder. 

His  reliance  is  on  a  bill  of  exceptions  to  the  refusal  of  the  lower 
court  of  his  application  for  a  new  trial,  on  the  ground  of  newly  dis- 
covered evidence.  The  affidavit  of  the  defendant  is  to  the  effect 
that  two  witnesses  would  testify  that  the  accused  did  not  commit  the 
crime^  but  that  it  was  committed  by  another  person  not  named,  but 
whom  they  would  recognize  if  presented ;  thaf  another  witness  would 
testify  he  saw  a  man  with  whom  the  deceased  had  quarreled,  on  the 
night  of  the  killing  and  a  short  time  before,  drag  the  body  of  the 
deceased  and  place  it  under  the  house,  and  the  affidavit,  besides,  is 
that  named  persons  had  heard  others  state  after  the  trial  that  the 
accused  was  not  guilty,  but  another  had  done  the  killing. 

The  affidavit  states  the  accused  learned  of  the  testimony  after  the 
trial,  that  he  has  been  in  jail  since,  with  no  opportunity  to  see  the 
witnesses.  The  affidavits  of  none  of  the  persons  referred  to  by  him 
are  produced,  but  the  affidavit  is  that  if  a  short  delay,  t.  e.,  until  the 
succeeding  day,  is  allowed,  the  witnesses  or  their  affidavits  will  be 
produced. 

In  refusing  the  application,  the  judge  states  several  eye-witnesses; 
testified  they  saw  the  defendant  shoot  the  deceased  while  defendant 
was  lying  in  wait  in  a  chimney  comer;  that  the  defence  was  an  aliJH 
not  satisfactorily  proved,that  the  application  for  the  new  trial  was. 
to  obtain  testimony  on  a  different  line  from  that  of  an  alibi  relied! 
on  at  the  trial,  and  that  the  testimony  suggested  in  the  application 
is  hearsay  and  proposes  the  impeachment  of  the  State's  witnesses. 

The  statement  of  the  judge  of  the  testimony  on  the  trial  is  in  some- 
degree  qualified  by  the  additional  statement  the  alibi  was  not  satis- 
factorily proved.  If  the  testimony  administered  left  a  doubt  on  the 
mind  of  the  judge,  it  afforded  some  strength  to  the  application  based 
on  the  ground  of  positive  testimony,  the  accused  did  not  JdU  the  de- 
ceased, but  that  another  committed  the  offence.  The  affidavit  does 
refer  to  hearsay,  but  also  states  there  can  be  produced  the  testimony 
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not  hearsay,  of  the  killing  by  another  than  the  accused.  The  line 
of  defence  that  the  accnsed  was  not  present,  is  in  oar  yiew  consistent 
with  testimony  that  a  person  other  than  defendant  perpetrated  the 
crime.  It  is  true  the  affidavit  of  the  accnsed  is  not  supported  by  the 
affidavits  of  those  to  whom  he  refers,  but  he  asked  but  a  short 
period  within  which  to  procure  the  attendance  of  the  >^  itnesses. 

We  think  the  affidavit  affords  a  basis  to  allow  a  reasonable  time 
for  the  defendant  to  procure  the  affidavits  of  those  to  whom  be  re- 
fers. The  legal  discretion  of  the  lower  court  in  refusing  or  granting 
new  trials  is  always  presumed  to  be  properly  exercised,  and  we  have 
no  doubt  the  judge  will  give  the  showing  the  accused  may  be  able  to 
make,  the  weight  to  which  it  miay  be  entitled,  and  will  refuse  the 
new  trial  if  the  basis  is  not  laid.  We  do  not  disturb  the  verdict  of 
the  jury,  but  in  view*of  the  nature  of  the  affidavit,  and  the  brief 
time  asked  on  behalf  of  the  accused  to  support  his  application, we  re- 
mand the  case  to  afford  him  the  opportunity  for  the  showing  he 
claims  he  can  make. 

It  is  therefore  ordered  that  ;bhe  sentence  of  the  lower  court  be  set 
aside,  the  verdict  of  the  jury  not  disturbed ;  that  defendant's  rule  for 
the  new  trial  be  reinstated  to  afford  defendant  such  reasonable  time 
as  the  lower  court  shall  prescribe  to  make  the  showing  for  the  new 
trial  he  claims  he  can  make,  after  that  showing  the  court  to  dispose 
of  the  application  of  defendant  for  the  new  trial,  grant  it  or  sentence 
the  accused  according  to  law,  the  accused  to  be  held  in  custody  to 
abide  the  action  of  the  court. 


No.  12,026. 

i"J^ — ^  F.  0.  Gladnhy  vs.  B.   M.   Manning,  Shbeiff,  bt  al.;  Abdis  & 

}^ ^^  Co.  vs.  T.  R.  Abmistbad  bt  al. 

Without  resortfner  to  the  reyooatory  action  the  judgment  creditor  may  contest  the 
judgment  of  another  against  the  common  debtor,  when  the  contested  judgment 
is  assailed  as  a  simulation,  based  on  no  consideration.  G.  C,  Art.  1970;  2  An. 
484;  11  An.  267;  2  Hennen's  Digest,  p.  1031,  No.  1. 

Hence  the  prescription  of  one  year  applicable  to  the  reyocatory  action  furnishes 
no  protection  to  the  contested  judgment.    Ciyil  Code,  Art.  1904. 

The  judgment  for  an  alleged  loan,  and  the  judicial  mortgage,  arising  from  regis- 
try of  the  judgment,  will  not  avail  against  other  judgment  creditors,  when 
there  was  no  such  loan  at  the  date  the  judgment  for  the  loan  and  of  the  judi- 
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cial  mortgage,  although  the  loan  had  been  promised,  and  part  furnished  sub- 
sequent to  such  Judgment;  the  article  of  the  Code  (3292)  authorizing  oonren- 
tlonal  mortgages  to  secure  future  engagements  haying  no  application  to  such 
a  case. 

APPEAL  from  the  Second  Jadicial  District  Court  for  the  Parish 
of  Bienville.     WatkinSj  J. 


D,  W.  Stewart  and  J.  E,  Reynolds  for  Plaintiffs. 


L.  K,  Watkins  and  W.  U,  Richardson  for  Ardis  &  Co.,  Defendants, 
Appellees. 


/.  F,  Pierson  for  T.  R.  Armistead,  Defendant,  Appellant. 


Argaed  and  submitted  January  24,  1896. 
Opinion  handed  down  February  10,  1896. 


The  opinion  of  the  court  was  deliyered  by 

Miller,  J.  The  plaintiffs,  judgment  creditors  of  the  commercial  firm 
of  Theus  &  Armistead,  seek  to  enjoin  the  execution  of  the  judgment 
against  the  firm,  recovered  by  T.  R.  Armistead.  The  petition  avers 
there  was  i^o  basis  for  the  judgment ;  that  it  was  confessed  by  one  of 
the  firm ;  intended  to  cover  the  property  of  the  debtors  from  the  pur- 
suit of  their  creditors,  and  the  prayer  is  for  the  injunction,  and  that 
the  judgment  be  decreed  void.  The  answer  avers  thatT.  R.  Armis- 
tead agreed  to  loan  the  firm  eight  thousand  dollars,  five  thousand  of 
which  was  furnished;  that  the  loan  was  consummated  to  the  extent 

of  the  five  thousand'  dollars  about  the  February,  1894,  from 

which  date  the  money  was  at  the  service  of  the  firm,  though  not 
actually  furnished  until  a  later  date;  that  it  was  agreed  the  firm 
would  secure  the  lender  by  confessing  judgment,  and  the  judicial 
mortgage  arising  from  the  registry ;  that  the  judgment  was  confessed 
and  the  judicial  mortgage  created,  and  there  is  the  admission  the 
confession  and  registry  was  before  any  portion  of  the  five  thousand 
dollars  was  received  by  the  firm :  the  answer  further  denies  there 
was  any  fraud  in  the  transaction,  insists  the  loan  agreed  upon,  and  , 
and  the  extent  to  which  the  amount  was  obtained,  constituted  a 
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leg^  basis  for  the  judgment;  there  is  a  reconyeotional  demand,  sub- 
sequently withdrawn,  for  damages,  the  right  to  hereafter  claim  dam- 
ages being  reserved,  the  prescription  of  one  year  is  pleaded,  and  the 
answer  concludes  with  the  prayer  that  the  injunction  be  dissolved. 
Defendant  appeals  from  the  judgment  in  favor  of  plaintiffs. 

It  is  shown  by  the  testimony  that  the  firm  of  Theus  &  Armistead, 
in  need  of  money  for  their  business,  applied  to  T.  R.  Armistead,  a 
man  of  means,  for  a  loan,  i.  e.,  eight  thousand  dollars;  he  agreed  to 
loan  five  thousand  dollars,  and  the  additional  three  thousand  dollars, 
if,  at  a  later  period,  the  affairs  of  the  firm  appeared  satisfactory. 
The  firm  did  not  care  to  have  the  five  thousand  dollars  at  the  time 
of  the  application,  the  end  of  February  or  beginning  of  March,  1898, 
but  the  testimony  of  T.  k.  Armistead  is  that  the  money,  that  is,  the 
five  thousand  dollars,  was  subject  to  the  call  of  the  firm  from  the 
time  he  received  from  the  clerk  of  the  court  the  copy  of  the  judg- 
ment agreed  to  be  confessed  in  his  favor,  and  on  che  faith  of  which 
the  loan  was  to  be  made.  The  proof  shows  the  confession  was  on 
the  20th  of  March,  1898,  the  judgment  recorded  and  copy  transmitted 
to  T.  R.  Armistead,  but  it  was  not  until  April,  1898,  that  he  gave  the 
drafts  on  his  merchants  in  New  Orleans  ior  the  five  thousand  dollars; 
it  is  proved  that  the  application  for  the  loan  was  made  by  Theus  for 
his  firm,  and  the  drafts  were  given  to  the  other  partner,  W.  W. 
Armistead,  acting  for  his  firm.  The  answer  itself  is  a  frank  disclos- 
ure of  the  application  for  the  loan,  the  basis  on  which  it  was  to  be 
made,  the  amount  actually  furnished  and  other  particulars  of  the 
transaction  as  developed  by  the  testimony. 

The  discussion  between  the  parties  has  taken  a  wider  range  than 
required  for  the  decision  of  the  controversy.  The  judgment  creditor, 
the  plaintiff  here,  prior  to  the  transaction  between  T.  R.  Armistead 
and  the  firm,  had  obtained  judgment  setting  aside  as  simulated 
transfers  by  members  of  the  firm  to  their  wives,  and  part  of  the 
property  thus  attempted  to  be  transferred  is  that  sought  to  be  sub- 
jected to  the  execution  issued  on  the  judgment  of  T.  R.  Armistead, 
hence  it  is  urged  that  the  judgment  creditors  succeeding  in  that  liti- 
gation had  the  right,  to  the  exclusion  of  T.  R.  Armistead  and  all 
other  creditors,  of  satisfying  their  debts  out  of  the  property  the  sub- 
ject of  the  simulated  transfers.  We  might  take  a  different  view  of 
the  effect  of  a  judgment  dealing  with  simulated  conveyances.  Ad- 
ams &  Oo.  vs.  Temple  S.  Ooons  et  aL,  87  An.  805.    It  is  claimed,  too. 
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that  Theus  &  Armistead  derived  do  benefit  from  the  loan,  bat  that 
the  money  was  returned  and  Ubed  by  W.  W.  Armistead,  to  whom 
the  drafts  were  given.  Bat  if  the  money  was  advanced  on  the  faith, 
that  it  was  for  the  firm  on  whose  behalf  the  application  was  made, 
the  defendant  should  not  be  prejudiced  by  any  misuse  of  the  fund. 
But  in  our  opinion  all  the  grounds  assailing  defendants'  judgment 
are  subordinated  to  another  urged  on  us,  that  there  was  no  debt  to 
sustain  that  judgment. 

On  behalf  of  the  defendant  it  is  contended  there  is  property 
of  Theus  &  Armistead,  and  of  Theus,  that  plaintiff  should  resort 
to  that  property  and  not  interfere  with  defendants'  judgment 
and  execution  he  seeks  to  satisfy  only  from  the  property  of  Armi- 
stead. But  we  do  not  find  the  basis  to  control  the  method  by 
which  plaintiffs  are  to  obtain  payment  of  their  judgment  against  the 
partnership  and  its  members.  The  plaintiffs  can  not,  in  our  view, 
be  excluded  from  contesting  the  judgment  against  their  debtors,  al- 
leged to  be  void,  merely  because  it  may  be  that  without  such  contest 
they  will  be  paid.  There  is  no  certainty  of  that  payment,  and  there 
is  the  other  serious  difficulty  as  to  defendants'  alleged  judgment. 
The  defendant  further  pleads  the  prescription  of  one  year  of  the  re- 
vocatory action.  It  is  settled  in  our  jurisprudence,  that  prescription 
applies  to  contracts,  or  other  acts  of  the  debtor,  serious  in  their  char- 
acter, based  on  some  actual  consideration,  and  designed  to  give  the 
creditor  an  advantage  or  preference  over  other  creditors.  Oivil 
Code,  Art.  1970  et  seq.;  Revised  Statutes  Sec.  1804;  Dennistoun  vs. 
Nutt,  2  An.  484;  Dunn  vs.  Woodward,  11  An.  267;  2  Hennen's  Di- 
gest, p.  1081,  No.  1.  If  defendants'  judgment  had  been  based  on  ac- 
tual cash  paid  at  the  time  no  protection  from  prescription  would 
have  been  requisite,  and  if  for  an  antecedent  debt,  prescription 
would  have  been  the  appropriate  defence  to  plaintiffs'  action.  But 
the  defendants'  judgment  is  assailed,  because  it  was  based  on  no 
debt  at  all,  and  is  a  simulation.  If  of  that  character,  the  creditor  inter- 
ested in  disputing  the  judgment  may  contest  it  without  bringing  the 
revocatory  action.    J5td.,  2  An.  483. 

The  answer  of  the  defendant  frankly  places  before  us  the  fact  that 
when  the  judgment  in  his  favor  was  confessed  and  recorded,  no  part 
of  the  five  thousand  dollars,  for  which  he  claims  the  judgment 
should  stand,  was  furnished  the  defendants.  The  amount  was  agreed 
to  be  furnished  prior  to  the  confession,  and  we  appreciate  the  testi- 
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mony  that  if  called  for  by  defendants,  the  defendant,  J.  R.  Armi- 
stead, would  have  responded  to  the  call.  But  it  remains  that  on  the 
20th  of  March,  1898,  when  the  judgment  was  confessed,  no  such 
call  had  been  made.  The  argument  is  that  as  the  agreement  to  lend 
was  at  the  close  of  February  or  early  part  of  March,  1898,  the  debt  to 
defendant  must  be  deemed  to  have  been  created  at  the  date  of -the 
agreement  to  lend.  With  all  due  weight  to  defendant's  testimony  that 
he  deemed  the  five  thousand  dollars  to  be  that  of  Theus  &  Armistead 
from  the  time  he  promised  to  lend  the  amount,  it  seems  to  us  that 
no  debt  arose  out  of  the  transaction  until  April,  1893,  when  defend- 
ant gave  his  drafts  to  the  member  of  the  firm  who  then  <  ailed  for 
the  amount.  It  follows,  we  think,  there  was  no  debt  until  the  de- 
fendant's drafts  were  given.  Delivery  to  the  lender  is  of  the  essence 
of  the  loan.  In  this  case  the  money  was  that  of  T.  R.  Armistead 
until  he  parted  with  it.  If  he  had  failed  to  deliver,  the  firm  would 
have  had  only  an  action  for  damages.  If  lost  before  delivery,  the 
1  OSS  would  not  have  been  that  of  the  firm,  but  that  of  T.  R.  Armi- 
stead. In  every  point  of  view,  we  must  hold  that  when  this  judg- 
ment was  confessed  there  was  no  debt  to  support  it.  Civil  Code, 
Arts.  2891,  2910,  2913. 

Our  Code  expressly  authorizes  a  conventional  mortgage  to  secure 
an  obligation  not  yet  risen  into  existence,  and  such  mortgage  takes 
effect  from  the  date  of  the  promise,  the  fulfilment  of  which  the 
mortgage  secures.  Civil  Code,  Arts.  8293,  8294;  Pickersgill  vs. 
Brown,  7  An.  298.  This  provision,  in  respect  to  conventional  mort- 
gages, we  have  no  power  of  extending  to  judgments.  It  is  not  ad- 
missible under  our  law  for  the  debtor  to  spread  on  the  records  judi- 
cial mortgages  based  on  judgment  for  anticipated  debts.  Under  our 
system  the  judgment  for  money  ascertains  and  is  based  on  an  exist- 
ing indebtedness,  and  such  judgments  can  not  be  used  as  substitutes 
for  mortgages  for  future  debts,  enforced  because  of  the  permission 
not  to  be  extended  contained  in  our  Code. 

It  is  ordered,  adjadged  and  decreed  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs. 


No.   12,026. 
T.  R.  Armistead  vs.  Ardis  &  Co.  et  al. 

An  injunction  by  an  alleged  Judgment  creditor  against  the  execution  of  judgments 
of  other  creditors  can  not  be  sustained,  if  the  judgment  on  which  the  Injunc- 
tion is  based  is  shown  to  be  without  basis,  a  simulation  and  void. 
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In  dlBSolYing  such  injanction,  a  reasonable  attorney's  fee  should  be  allowed  de- 
fendants, as  damages.    Code  of  Practice,  Art.  304;  Amendment  B.  S.  8. 1756. 

APPEAXi  from  the  Second  Judicial  District  Oonrt  for  the  Parish  of 
Bienville.     Watkins^  J. 

J  F.  Pier9on  for  Plaintiff,  Appellant. 


L.  K.  Watkins,  W,  U.  Richardson,   D.  TF,    Stewart  and  /.  E.  Rey- 
nolds for  Defendants,  Appellees. 


Ar§^ed  and  submitted  January  24,  1896. 
Opinion  handed  down  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  This  is  an  appeal  by  plaintiff  from  the  judgment  of 
the  lower  court,  dissolving  his  injunction,  restraining  the  execution 
of  judgments  of  defendants  against  Theus  &  Armistead,  and  the 
members  of  the  firm. 

This  litigation  is  part  of  that  the  subject  of  the  decision  just  ren- 
dered in  Qladney  et  al.  vs.  Manning,  Sheriff  et  als,,  ante  p.  316.  In  that 
case  the  plaintiffs  therein  enjoined  the  execution  of  the  judgment  of 
T.  R.  Armistead  against  Theus  &  Armistead,  and  asked  for  a  decree 
annulling  that  judgment.  Our  judgment  maintains  that  injunction 
and  annuls  the  judgment.  In  this  suit  T.  R.  Armistead  based  his 
injunction  on  the  judgment  now  annulled.  Qt  course,  his  alleged 
jodgment  being  annulled,  the  injunction  based  on  it  mast  fall  as  de- 
creed by  the  lower  court,  and  as  we  have  determined  in  the  case  be- 
tween these  parties  just  decided. 

The  plaintiff  seized  under  his  judgment.  Defendants  enjoined,  and, 
under  cover  of  their  injunction,  sought  to  sell  the  property 
first  seized  by  plaintiff.  Thereupon  he  enjoined.  It  is  urged  on  his 
behalf  his  injunction  was  made  necessary  by  that  of  the  defendants; 
that  he  resorted  to  an  injunction  only  to  preserve  the  privilege  he 
supposed  he  acquired  by  his  seizure.  This  is  urged  on  us,  in  answer 
to  defendants'  demand  for  damages  for  the  dissolution  of  the  plain- 
tiff's injunction.  Under  the  amendment  to  the  Code  of  Practice,  in- 
terest and  damages  are  to  be  allowed  defendant  when  the  injunction 
21 
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of  plaintiff  in  the  snit  is  dissolved.  Oode  of  Practice,  Art.  804. 
Amendment  B.  S.  S.  1765.  The  lower  court  refused  damages,  bat 
reserved  defendants'  right  to  sue.  We  are  asked  to  amend  the  judg- 
ment and  give  damages. 

Under  the  law  the  damages  to  be  awarded  on  the  dissolution  of  the 
injunction  is  discretionary  up  to  twenty  per  cent. ,  unless  damages  to 
a  greater  amount  be  pioved.  We  are  not  impressed  with  the  claim 
for  damages  beyond  the  demand  that  the  defendant  be  allowed  the 
attorney's  fee  for  dissolving  the  injanction.  A  reasonable  amount 
for  such  fee  is  usually  allowed  in  dissolving  the  injunction.  We  are 
asked  to  give  five  hundred  dollars.*  In  the  matter  of  assessing  fees,  this 
court  is  expected  to  exercise  its  judgment,  guided,  but  not  controlled, 
by  the  testimony.  We  think  two  hundred  and  fifty  dollars  would  be 
reasonable. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  amended  so  as  to  allow  defendants  two  hun- 
dred and  fifty  dollars  hereby  decreed  to  be  recovered  of  plaintiff 
and  his  sureties  in  aolido  on  the  injunction  bond,  and  as  thus  amended 
the  judgment  of  the  lower  court  be  affirmed  with  costs. 


No.  11,990. 

Joseph  H.  Castille  and   Anna  A.   Reesb,  Wife,  vs.   Oafpery 
Central  Refinery  and  Railroad  Company,  Limited. 

Article  166,  C.  P., 9th  par.,  refers  to  damages  resulting  frum  positive  acts;  to  acta  of 
commission,  and  not  to  tbose  resulting  from  these  of  omission.  30  An.  606;  33 
An.  956;  36  An.  188;  89  An.  796;  40  An.  764;  46  An.  276. 

The  condition  of  Jurisprudence  in  this  State  shows  that  whenever  a  corporation  In 
our  courts  has  been  compelled  to  submit  to  being  sued  outside  of  the  place  of  • 
its  domicile,  the  actions  were  for  damages  ex  deUcto,  and  that  even  in  an  action 
ex  delicto  for  damages,  the  plaintiff  then  is  required  to  have  recourse  to  the  court 
of  the  domicile  where  the  corporation  has  only  passively  contributed  to  the 
injury  in  failing  to  do  something  incumbent  upon  it  to  have  done. 

In  cases  of  personal  injuries  received  by  an  employee  in  the  course  of  his  employ 
ment,  when  the  party  injured  has  died  and  an  action  has  been  brought  for 
damages  under  the  Acts  of  1856  and  1884,  the  action  has  to  be  brought  as  a  tort. 
The  contract  of  employment,  under  such  circumstances,  will  not  be  counted  on 
in  fixing  the  character  of  the  action.  Suit  in  the  parish  where  the  damage  waa 
done,  fte2<2  proper. 

APPEAL  from  the  Seventeenth  Judicial  District  Court   for   the 
Parish  of  St.  Mary.     Allen^  J, 
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CastiUe  and  Wife  vs.  Beflnery  and  Railroad  Co.  Ltd. 
D.  Oaffery  A  Son  for  Plaintiffs,  Appellants. 


Howe^  Spencer  db  Cocke  for  Defendants,  Appellees. 


Aricned  and  submitted  January  9,  1896. 
Opinion  handed  down  Febmary  10,  1896. 


Plaintiffs  claim  damaged  for  the  death  of  their  son,  who  was, 
they  allege,  in  the  qniet  discharge  of  his  duties  at  the  Oaffery 
Oentral  Refinery,  owned  and  operated  by  the  Oaffery  Central  Re- 
finery and  Railroad  Oompany,  Limited,  a  corporation  organized 
under  the  laws  of  the  State  of  Louisiana  and  domiciled  in  the  city 
of  New  Orleans,  and  which  corporation  owned  and  operated  the  said 
refinery,  in  the  parish  of  St.  Mary,  at  the  time  of  the  death  of  their 
son,  its  officers,  for  whose  acts  it  is  legally  liable,  being  then  in  con- 
trol. The  suit  was  instituted  in  the  parish  of  St.  Mary  and  judgment 
asked  for  seventy  thousand  dollars. 

Defendant  excepted  that  the  court  was  without  jurisdiction 
raiione  personsB  in  that  the  defendant  is  domiciled  in  the  parish  of 
Orleans,  and  can  not  be  sued  or  held  to  answer  suit  in  the  parish  of 
St.  Mary  for  the  things  and  matters  set  forth  in  the  plaintiffs'  peti- 
tion as  therein  pleaded. 

The  court  sustained  the  exception  and  plaintiffs  appealed. 


The  opinion  of  the  court  was  delivered  by 

KioHOLLS,  0.  J.  The  ninth  paragraph  of  Article  165  of  the  Code 
of  Practice  declares,  as  an  exception  to  the  rule  which  requires  that 
the  defendant  be  sued  before  the  judge  having  jurisdiction  over  the 
place  of  domicile  or  residence,  <*all  cases  where  any  corporation 
shall  commit  trespass  or  do  anjrthing  for  which  an  action  for  dam- 
ages lies."  In  such  cases  it  provides  that  the  corporation  '<  shall  be 
liable  to  be  sued  in  the  parish  where  such  damage  is  done  or  trespass 
committed."    This  paragraph  has  been  construed  a  number  of  times. 

In  Montgomery  vs.  the  Louisiana  Levee  Oompany,  80  An.  608, 
plaintiff  sought  to  recover  of  the  defendant  damages  ex  contractu , 
under  Sec.  2,  sub-Sec.  5  of  Act.  No.  4  of  1871,  for  failing  or  neg- 
lecting to  keep  up  the  standard  dimensions  of  a  certain  levee,  in 
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conseqaence  of  which  plaintiff's  plantation  was  inundated.  The 
court  in  passing  upon  an  exception  to  the  jurisdiction  filed  by  de* 
fendant  said :  '^  The  general  rule  in  civil  matters  is  'that  one  must  be 
sued  before  his  own  judge,  that  is  t  >  say,  before  the  court  having 
jurisdiction  over  the  place  where  he  has  his  domicile  or  residence.' 

*'Itisa  familiar  rule  that  statutes  in  derogation  of  a  common 
right  must  be  construed  strictly.  The  entire  article  165  is  an  exception' 
to  the  general  rule  established  by  Art.  162."  Plaintiff  claimed  he  was 
authorized  to  bring  the  suit  as  he  did,  as  the  section  of  the  law  under 
which  he  brought  the  suit  imposed  liability  upon  the  company  for 
damages  for  failing  or  neglecting  to  do  certain  things.  The  court 
declined  to  accede  to  this  proposition,  declaring  that  the  Legis- 
lature  contemplated  the  active  violation  of  some  right,  the  com- 
mitting of  a  trespass  or  the  doing  of  some  illegal  thing,  which  gave 
rise  to  an  action  for  damages;  that  the  Legislature  might  have 
extended  this  exception  so  as  to  make  corporations  liable  to- 
be  sued  for  damages  arising  from  trespass  or  any  other 
act,  or  from  mere  inaction  or  neglect,  in  the  parish  in 
which  the  .damage  was  done,  but  that  what  the  Legislature  might 
have  done  and  what  it  has  doae  were  entirely  different,  and  that  it 
bad  to  deal  judicially  with  what  the  Legislature  had  done,  not  with 
what  it  might  have  done  and  bad  :iot  chosen  to  do.  It,  therefore, 
held  the  ninth  paragraph  of  Art.  165  referred  to  damages  resulting 
from  positive  acts,  acts  of  commission,  and  not  to  those  from  acts  of 
omission.  It  said  tbe  action  brought  was  one  ex  contractu,  and  it 
dealt  with  the  case  upon  that  theory. 

In  the  case  of  SDate  ex  rel.  Morgan  Railroad  Company  vs.  The 
Judge  of  the  Twenty -sixth  District  Ooart,  83  An.  955,  the  company 
excepted  to  the  jurisdiction  of  the  Twenty-sixth  District  Court  on  the 
ground  that  its  domicile  was  in  the  city  of  New  Orleans,  and  this 
court  held  the  suit  to  have*  been  properly  brought. 

The  action  was  one  ex  delicto  for  damages,  the  charge  being  that 
<*  plaintiffs  were  damaged  through  the  <^arelessness  and  negligence 
of  the  employees  of  the  company  in  charge  of  a  locomotive  and  train 
of  cars,  whereby  a  mule,  their  property,  was  struck  and  killed." 

In  Gossin  vs.  Williams  and  Morgan's  Railroad,  86  An.  188,  the  suit 
was  dismissed,  the  plea  to  the  jurisdiction  being  sustained.  The  suit 
was  against  a  common  carrier  for  damages  sustained  in  consequence 
of  want  of  proper  care  and  attention  on  the  part  of  the  carrier  to 
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goods  delivered  for  traoBportation.  It  was  claimed  by  plaintiff  that 
the  action  was  one  ex  delicto^  the  act  as  resulting  from  a  violation  of 
the  general  dnty  of  a  common  carrier.  The  court  said  the  action 
was  clearly  one  for  Ihe  recovery  of  damages,  which  were  the  result 
of  negligence  consisting  in  allowing  the  article  to  remain  exposed  to 
the  inclemency  of  the  weather :  that  the  negligence  was  not  the  same  as 
in  the  case  of  the  male  killed,  that  it  could  not  be  pretended  that 
through  the  negligence  an  act  was  '^  committed."  The  ground  for 
relief  was  the  omission  of  an  act.  It  then  defined  trespass  as  an  no - 
lawful  act  committed  with  violence,  vi  et  armiSy  to  the  person,  prop- 
erty or  relative  rights  of  another.  An  action  for  trespass  was  de- 
clared to  be  one  institat  d  for  the  recovery  of  a  wrong  committed 
against  the  plaintiff  with  immediate  force.  It  did  not  lie  for  mere 
non-feasance.  That  the  word  was  also  defined  to  mean  a  hartfal  use 
of  violence  which  is  wrongful.  It  excludes  all  varieties  of  wrongs 
in  which  force  can  neither  be  perceived  nor  implied,  such  as  negli- 
gence. There  must  be  a  wrongful  injury  or  taking.  It  is  said  that 
in  the  case  before  the  court  the  charge  was  made  that  the  company 
neglected  to  take  proper  care  of  the  produce,  hence  the  injury.  The 
charge  clearly  implied  an  omission  and  repelled  the  idea  of  an  act. 
As  a  consideration  confirming  the  conclusion  it  reached,  it  declared 
that  the  damage  arose  from  the  violation  of  a  contract,  that  of  af- 
freightment, which  existed  between  consignor  and  carrier.  It  did 
not  come  within  the  class  of  damages  occasioned  ex  delicto.  It  flowed 
from  the  breach  of  a  special  obligation  created  by  a  special  contract. 
The  character  of  the  action  was  that  of  an  action  for  damages  re- 
sulting from  the  failure  to  comply  with  a  contract  of  affreightment. 

The  cases  of  Kohn  vs.  Oarroliton,  10  An.  719,  and  26  An.  677,  were 
referred  to. 

In  Houston  vs.  The  Vicksburg,  Shreveport  &  Pacific  Railroad  Oo., 
39  An.  796,  the  plea  to  the  jurisdiction  was  overruled.  The  suit  was 
one  ex  delicto  for  damages  received  by  a  person  being  run  over  by  a 
locomotive  while  she  was  crossing  a  railroad  track. 

There  were  no  contractual  relations  between  the  company  and  the 
person  injured. 

In  Oaldwell  vs.  Railroad,  40  An.  754,  plaintiff  sued  defendant  for 
damages  for  injuries  sustained  by  the  breaking  through  of  a  bridge 
constructed  by  defendant  over  a  public  crossing  in  the  city  of  Shreve- 
port.    The  plaintiff  alleged   gross  negligence  and  default  in  the  de- 


326  SUPREME  COURT  OF  LOUISIANA. 

OastlUe  and  Wife  vs.  Refinery  and  Railroad  Ck>.  Ltd. 

fendant  for  not  constmctiiiR  and  maintaining  a  safe  and  snitable 
crossing  at  the  place  where  he  was  injured.  The  court  held  the  act 
was  one  of  omission,  non-feasance,  dereliction  of  duty,  and  not  the 
commission  of  any  act  which  implied  force  or  violence,  and  the  ac- 
tion should  have  been  brought  at  the  domicile  of  the  company. 
There  were  no  contractual  relations  between  the  parties.  The  ac- 
tion was  evidently  ex  delicto,  but  the  **  fault  of  the  company  "  lay  in 
not  keeping  the  bridge  in  proper  condition.  The  crossing  by  the 
plaintiff  was  the  ''  act "  which  led  directly  to  the  injury.  The  '*cor- 
poration  ''  was  ^'  passive  "  in  respect  to  that  act. 

In  Dave  vs.  Railroad  Company,  46  An.  276,  plaintiff  had  purchased 
a  ticket  to  convey  him  from  Lafourche  Crossing  to  Rousseau  Sta- 
tion in  Lafourche  parish.  The  train  passed  the  station  withoat 
stopping,  but  stopped  a  mile  beyond,  at  which  point  the  conductor 
ejected  the  plaintiff  from  the  car.  He  brought  suit  for  damages  in 
the  parish  of  Lafourche.  The  jurisdiction  of  the  court  was  sustained, 
the  court  holding  that  the  action  was  one  ex  delieto.  It  said :  *<  The 
damages  claimed  were  not  those  arising  under  a  contract  such  as  are 
classed  ex  contractu.  They  did  not  arise  from  the  inexecution  of  an 
obligation  or  a  mere  violation  of  the  terms  of  the  agreement  in  the 
execution.  Originally  the  parties-  might  have  been  bound  under  a 
contract,  and  their  rights  decided  by  a  reference  to  it.  Parties  may 
remove  from  the  obligations  of  the  contract  entirely,  and  torts  may 
and  frequently  do  occur  independently  of  the  contract.  It  may  be 
founded  upon  or  grow  out  of  some  violation  of  a  right  created  or 
secured  by  contract.''  The  injury  in  the  case  at  bar  included  the  ex- 
pulsion from  the  train  and  was  more  of  an  injury  than  there  was  in 
some  adjudicated  cases.  (The  court  citing  authorities  from  Redfield 
on  the  Law  of  Railways,  p.  298,  6th  Ed.) . 

An  examination  of  these  authorities  will  show  that  whenever  a  cor- 
poration in  our  courts  has  been  compelled  to  submit  to  being  sued 
outside  the  place  of  its  domicile,  the  actions  were  actions  for  dam- 
ages ex  delicto,  and  that  even  in  an  action  ex  delicto  for  damages,  the 
plaintiff  was  required  to  have  recourse  to  the  court  of  the  domicile 
where  the  corporation  had  only  '*  passively  "  caused  the  injury  in 
having  failed  to  do  something  which  it  was  incumbent  upon  it  to 
have  done,  and  the  immediate  occasion  of  the  injury  was  the  doing 
of  some  act  by  the  plaintiff  himself,  which  in  consequence  of  this 
neglect  of  the  corporation  led  up  as  a  concurring  cause  to  his  receiv- 
ing personal  injuries. 
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Such  being  the  condition  of  the  juriepradence  of  the  State,  we  are 
called  upon  to  examine  into  the  character  of  the  plaintiff's  action,  to 
see  whether  it  be  one  ex  contractu  or  ex  delicto,  and,  if  the  latter, 
whether  it  be  of  a  character  such  as  to  throw  it  outside  of  the  prin- 
ciples annonnced  in  Caldwell  ys.  Railroad  Company,  40  An.  764. 

Plainti£F8  contend  that  their  action  is  gronnded  on  a  tort,  and  not 
only  for  damages  resalting  from  tort,  but  damages  from  force  and 
violence  actively  directed  by  the  corporation  against  the  parties  in- 
jured. Their  position  is,  that  while  it  is  trae  that  there  was  a  failure 
of  duty  and  negligence  in  not  putting  up  a  proper  pipe  and  keeping 
it  in  repair  the  corporation  brought  violent  agencies  actively  to 
bear  upon  this  imperfect  pipe.  That  it  was  by  positive  acts  of  its 
employees  that  the  fire  was  lighted  and  the  steam  produced  which, 
striking  with  terrific  force  upon  the  weakly  connected  pipe,  caused 
it  to  part,  and  by  parting  to  precipitate  upon  the  deceased  hot,  boil- 
ing water,  and  water  which  caused  his  death.  That  in  this  case  the 
positive  act  which  led  to  the  injury  was  that  of  the  corporation,  the 
deceased  himself  being  perfectly  passive.  That  this  feature  of  the 
case  differentiated  it  from  that  of  Caldwell. 

At  the  threshold  of  our  examination  we  meet  a  fact  which  was 
noted  specially  in  the  cases  of  Montgomery  vs.  La.  Levee  Co.,  30  An. 
608,  and  Gossin  vs.  Williams,  36  An.  188. 

It  is  that,  at  the  time  of  the  injury  received  in  this  case,  the  plain- 
tiff and  the  defendant  company  occupied  toward  each  other  con- 
tractual relations,  those  of  employer  and  employee.  The  fact  of 
this  employment  is  averred  in  plaintiffs'  petition.  Referring  to  the 
conduct  of  the  corporation  in  placing  the  defective  pipe  in  the  re- 
finery and  permitting  the  use  of  the  pipe  in  the  state  it  was  in  the 
operation  of  the  factory,  the  plaintiffs  allege  '*  it  was  gross,  culpable, 
wanton  and  criminal  neglect  on  the  part  of  the  officers  of  said  cor- 
poration;" '^that  the  corporation  was  bound  to  furnish  safe  appar- 
atus and  repair  or  discontinue  the  use  of  that  which  was  unsafe,  as 
was  said  pipe,  in  which  duty  toward  their  son  they  failed.  That 
their  son  was  in  the  quiet  discharge  of  his  duties  at  the  time  of  the 
explosion,  and  was  guilty  of  no  fault  contributing  to  his  death ;  that, 
but  for  the  negligence  charged,  their  son's  death  would  not  have 
occurred ;  that  the  same  was  wholly  due  to  the  wilful  negligence  of 
the  corporation,  as  the  killing  was  wantonly  and  recklessly  done 
and  could  have  been  avoided  by  the  exercise  of  ordinary  care." 
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Plaintiffs  maintain  that  it  by  no  means  follbws  that  becanse  two 
parties  may  hold  toward  each  other  the  position  of  employer  and 
employee,  the  employer  may  not  commit  an  actinjnrioos  to  the  em- 
ployee of  a  character  sdch  as  to  be  of  itself  a  gucMi-offence  and  giv- 
ing rise  to  a  direct  action  in  the  employee's  favor,  even  though  the 
same  act  might,  in  itself,  constitute  also  a  breach  of  one  of  the  ob- 
ligations of  the  contract  of  employment;  that  the  employee  has  the 
right  to  ignore  the  fact  of  employment  for  the  purpose  of  bringing 
an  action  for  redress,  and  is  not  tied  down  in  spite  of  himself  to  con- 
necting the  injurious  act  with  the  contract  of  employment. 

This  court  has  in  the  case  of  Dave  vs.  Morgan's  Railroad  Com- 
pany (cited  above),  recognized  that  cases  of  the  character  alluded 
to  may  arise. 

Obligations  resulting  from  tort  may  be  superadded  to  those  arising 
from  contract,  and  conventional  obligations  superadded  to  those 
arising  from  torts.  See  Ballew  vs.  Andrus,  10  La.  219;  Cooley  on 
Torts,  pp.  91  and  92  of  1st  Ed.,  pp.  106  to  106,  and  107  of  2d  Ed. 

The  question  is  what,  under  the  pleadings,  in  this  case,  the  facts 
alleged  in  the  petition  and  the  law  is  the  character  of  the  case  before 
us. 

The  party  injured  died  a  few  minutes  after  he  had  received  the  in- 
jury. The  plaintiffs  derive  their  right  of  action  from  Art.  2315,  Civil 
Code.  That  article  was  originally  Art.  2294  of  the  Code  of  1825.  It 
was  amended  by  Act  No.  223  of  1855,  and  by  Act  No.  71  of  1894. 

The  article  read  before  amendment  as  follows : 

**  Every  act  whatever  of  man  that  causes  damage  to  another  obli- 
gates him  by  whose  fault  it  happened  to  repair  it." 

In  1851,  this  court,  in  the  case  of  Hubgh  vs.  New  Orleans  &  Car- 
roUton  Railroad,  6  An.  495,  in  which  plaintiff  individually  and  as 
tutrix  brought  suit  to  recover  damages  for  the  death  of  the  husband 
and  father,  which  had  been  occasioned  by  the  bursting  of  a  boiler  in 
the  service  of  the  defendant  company,  of  which  the  deceased  had 
the  management,  said:  **0n  general  principles,  the  only  private 
rights  which  laws  recognize,  and  which  constitutions  are  established 
to  protect,  are  the  rights  of  persons  and  the  rights  of  property.  The 
plaintiff  and  her  children  do  not  complain  of  wrongs  to  their  own 
persons,  and  it  can  not  be  pretended  that  they  had  any  rights  of  prop- 
erty in  their  husband  or  father.  It  appears  to  us,  therefore,  that 
without  a  special  statute  authorizing  such  actions,  they  can  not  be 
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maintained.  It  is  a  strong  argnment  in  favor  of  this  view  of  the  law 
that  in  a  country  where  private  rights  are  so  well  protected  as  they 
are  in  England,  it  is  settled  that  those  actions  do  not  exist  at  com- 
mon law.     Baker  vs.  Bolton  et  al.,  1  Campbell,  493. 

'^  In  Ist  Oashing's  Mass.  Rep.,  p.  476,  a  case  similar  to  the  present, 
the  rnle  of  the  common  law  was  reaffirmed,  the  jadge  being  of  the 
opinion  that,  if  the  facts  stated  were  proved,  they  wonld  not  entitle 
plainti£F  to  recover.  A  verdict  was  entered  in  favor  of  the  defend- 
ants. In  England,  of  late  years,  this  omission  has  been  snpplied  by 
statnte  in  a  limited  class  of  cases.     9  and  10  Victoria,  Chap.  98. 

'*It  is  urged  that  under  the  civil  law  the  present  action  can  be 
maintained,  but  plaintiff's  counsel  have  not  favored  us  with  any 
authority  from  the  Roman  or  Spanish  law  sustaining  the  position 
they  assume.  On  the  contrary,  it  is  a  general  rule  under  these  sys- 
tems that  actions  for  personal  injuries  are  strictly  personal.  24 
Pothier  Pandectes,  p.  273,  law  13;  7  Partida,  tit.  15,  1,  3. 

^'  It  is  further  urged  that  Art.  2294  of  our  Code  *  *  *  has  en- 
larged the  remedies  given  by  the  former  laws  in  cases  of  damages 
resulting  from  torts  and  that  the  present  action  should  be  maintained 
under  it.  "^  *  "^  The  dispositions  of  Art.  2294  are  found  in  the 
Roman  and  Spanish  laws;  so  far  from  being  new  legislation,  that 
article  embodies  a  principle  as  old  as  the  science  of  jurisprudence 
itself,  and  it  must  still  be  understood,  with  the  limitations  affixed  to 
it  by  the  jurisprudence  of  Rome  and  Spain.  Domat  Lois  (Mviles,  tit. 
Domages  causes  par  des  fautes,  p.  180,  par.  1." 

There  is  no  doubt  that  this  decision  led  to  the  enactment  in  1856  of 
the  amendment  we  have  referred  to,  to  Art.  2294.  The  amendment 
consisted  in  adding  to  it  the  words  <'  the  right  of  this  action  shall  sur- 
vive in  cases  of  death  in  favor  of  the  minor  children  and  widow  of 
the  deceased,  or  either  of  them,  and  in  default  of  these,  in  favor  of 
the  father  and  mother,  or  either  of  them,  for  the  space  of  one  year 
from  death." 

To  the  article  as  so  amended  were  added  by  Act  No.  71  of  1884  the 
further  words:  <*  The  survivors  above  mentioned  may  also  recover 
the  damage  sustained  by  them  by  the  death  of  the  parent  or  child  or 
husband  or  wife,  as  the  case  may  be." 

It  will  be  seen  that  in  granting  a  right  of  action  to  the  survivors, 
the  lawmaker  granted  it  under  the  heading  of  ^'Offences  and  Quasi- 
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Offences,"  a8  an  action  for  tort  and  aasigned  to  it  aasuch  the  pre- 
scription fixed  by  Art.  2294  (old  article) . 

The  character  of  snch  an  action  was  therefore  fixed  by  the  law  it- 
self. It  can  not  be  altered  by  pleadings,  bat  has  to  be  tested  and 
passed  on  as  an  action  ^^ex  delicto."  In  cases  of  personal  injuries, 
received  by  an  employee  in  the  course  of  his  employment, where  the 
party  injured  has  died  and  an  action  has  been  brought  by  parents, 
widow  or  children,  based  on  the  Acts  of  1856  and  1884,  the  action 
has  to  be  brought  as  a  tort.  Under  such  circumstances  the  contract 
will  not  be  counted  on,  though  it  will  necessarily  be  shown  in  order 
to  make  appear  the  circnmstances  under  which  it  occurred  and  the 
facts  immediately  connected  with  it.  Golley  on  Torts,  p.  91  {let 
Ed.). 

Taking  plaintiffs'  allegations  as  true,  we  find  the  facts  to  be  that 
the  party  injured  was,  at  the  time  ot  the  injury,  in  the  factory  under 
circumstances  such  as  to  make  his  being  at  the  place  he  then  was, 
legal  and  proper.  That  he  by  no  act  of  his  contributed  to  the  acci- 
dent; that  his  relations  to  it  were  purely  of  a  passive  character,  and 
that  the  force  brought  into  operation,  which  resulted  in  his  death, 
was  actively  set  and  brought  into  action  through  agencies  controlled 
by  the  defendant  company.  We  think  that,  viewed  from  this  stand- 
point, the  action  comes  more  nearly  under  the  principles  which  con- 
trolled the  case  of  Houston  vs.  Vicksburg,  Shreveport  &  Pacific 
Railroad  Company,  30  An.  796,  than  any  other.  Had  the  deceased 
at  the  time  of  the  accident  been  legally  standing  upon  a  public  road 
In  St.  Mary  parish,  in  proximity  to  defendants'  track,  and  had  a  loco- 
motive, by  reason  of  its  defective  condition,  as  it  passed  opposite 
to  him,  exploded,  killing  him,  we  think  an  action  for  damages  would 
have  properly  been  brought  in  the  parish  of  St.  Mary.  The  case 
supposed  is  substantially  the  same  as  that  before  the  court,  the  dif  - 
ference  consisting  simply  in  the  fact  that  the  pipe  which  exploded 
was  in  one  case  stationary  and  the  other  on  a  moving  locomotive. 

We  think  the  exception  to  the  jurisdiction  should  have  been  over- 
ruled. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  the  same  Is  hereby  annulled,  avoided  and  re- 
versetd,  and  it  is  now  ordered,  adjudged  and  decreed  that  defendants' 
exception  and  plea  to  the  jurisdiction  of  the  District  Oourt  in  and 
for  the  parish  of  St.  Mary  be  and  the  same  is  hereby  overruled,  and 
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this  case  is  ordered  to  be  reinstated  on  the  docket  of  that  court,  and 
the  same  is  hereby  remanded  to  the  lower  court  to  be  proceeded 
with  according  to  law. 


J.  A.  «ictord«<m,  W.   U.  Bichardaon,  Ben.  P.  Edwards  and  J.  F, 
Boone  for  Plaintiff,  Appellant. 


I/.  K,  Watkina  and  Dormon  <&  Dormon  for  Police  Jury,  Defendant 
and  Appellee. 

J.  E.  Beunolda  for  F.  B.  &  W.  S.  Hnll,  Defendants,  Appellees. 


Argued  and  submitted  January  21,  1896. 
Opinion  handed  down  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnbbt,  J.  In  1896  the  Police  Jury  of  Bienville  parish  con- 
tracted for  the  building  of  a  court  house.  The  ordinance  providing 
for  the  erection  of  the  court  house  and  accepting  a  bid  from  the  con- 
tractors, the  terms  of  payment  and  the  amounts  to  be  paid  in  instal- 
ments were  fixed  as  follows:  Two  thousand  dollars  1st  February, 
1896;  three  thousand  dollars  February  1,  1897;  three  thousand  dol- 
lars February  1,  1898;  three  thousand  dollars  February  1,  1899; 
three  thousand  dollars  February  1,  1900,  with  eight  per  cent,  inter- 
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No.   12,017. 

Louisiana  &  Northwest  Railroad  Company  vb.   Pomcb  Jury 
of  blenvillb  parish. 

A  contract  made  by  the  poltce  Jary,  in  wblch  payments  for  a  court  house  are  pro- 
Tided  for  In  instalments,  Is  not  a  bond,  promissory  note,  warrant,  for  the  Issu- 
ance of  which  Act  30  of  1877  and  the  organic  law  prohibit.  A  police  Jury  has  |ii5  58&| 
the  authority  to  appropriate  the  excess  of  the  current  expenses  of  the  parish, 
within  the  ten  mills  limit,  for  the  purpose  of  building  a  court  house,  and  oau 
set  apart  the  excess  in  advance,  for  future  collection,  to  pay  the  instalments 
due,  as  expressed  in  the  contract. 

A  FPEAL  from  the  Second  Judicial  District  Oourt  for  the  Parish  of 
^    Bienville.     Watkina,  J. 
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est  on  each  instalment  from  the  date  of  the  completion  of  the  court 
house.  In  the  ordinance  it  is  recited:  ''  that  as  only  six  mills  on  the 
dollar  of  the  assessed  value  of  the  property  of  Bienville  parish  is 
required  to  meet  and  pay  the  annual  current  expenses  thereof,  leav- 
ing four  mills  on  the  dollar  of  the  ten  mills  allowed  by  law  stilj 
assessable  and  collectible  annually  for  other  purposes,  in  order  to 
provide  for  the  payment  of  the  indebtedness  contracted  for  the 
building  of  the  court  house  and  the  payment  stipulated,  a  tax  of  four 
mills  on  the  dollar  of  the  ten  mills  allowed  annually  by  law  for 
parochial  purposes  on  the  assessed  value  of  the  taxable  property  of 
Bienville  parish  is  hereby  appropriated,  levied  and  set  apart,  or 
enough  thereof  to  pay  the  debt  and  interest  contracted  for  the  build  - 
ing  of  the  court  house. 

This  contract  is  assailed  by  plaintiffs  on  the  grounds:  First,  that 
the  current  expenses  and  existing  outstanding  obligations  of  the 
parish  will  consume  the  entire  revenues  of  the  parish  arising  from 
the  ten  mills  as  allowed  by  law,  and  the  current  licenses,  together 
with  whatever  funds  may  be  in  hand,  belong  to  the  parish ;  that 
therefore  there  are  no  revenues  with  which  to  carry  out  said  illegal 
contract  for  the  building  of  the  court  house.  Second,  that  the  po- 
lice jury  is  without  authority  to  enter  into  a  contract  for  the  build- 
ing of  a  court  house,  or  contract  a  debt  or  pecuniary  liability  with- 
out providing  in  the  ordinance  creating  the  debt  the  means  of  pay  - 
ing  the  principal  and  interest  of  the  debt  so  contracted;  and, 
third,  that  the  police  jury  can  not  pledge  the  future  revenues  of 
the  parish,  or  issue  any  obligation,  warrant,  promissory  note  or  any 
evidence  of  debt,  or  incur  any  future  liability. 

There  was  judgment  for  the  defendants.     Plaintiffs  appealed. 

The  parish  of  Bienville  had  the  undoubted  right  to  build  the 
court  house.  This  duty  is  imposed  by  law.  The  question  presented 
is  whether  they  adopted  the  proper  means  for  defraying  all  ex- 
penses in  connection  with  its  construction. 

On  the  first  point  it  is  alleged  that  the  current  expenses  and 
outstanding  obligations  of  the  parish  will  more  than  consume  the 
ten- mill  tax — the  full  limit  of  parochial  taxation,  without  a  compli- 
ance with  Art.  209  of  the  Oonstitution.  If  the  parish  for  legitimate 
expenses  has  reached  the  limit  of  taxation  prescribed,  then  there 
must  be  a  strict  compliance  with  Art.  209.  But  we  are  not  to  esti- 
mate the  outstanding  obligations  of  the  parish,  not  provided  for  in 
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the  annaal  exhibit  of  expenses,  for  in  each  case  we  might  inadvert- 
ently impose  a  harden  on  the  parish  for  obligations  not  recognized 
by  the  parish,  and  to  which  it  may  have  a  jast  defence.  For  the 
purposes  of  ascertaining  whether  the  limit  has  been  reached,  we 
mast  look  and  examine  the  official  statement,  nnless  it  is  shown  that 
there  is  frand  in  it,  and  necessary  expenses  which  mast  be  met,  and 
existing  obligations  already  acknowledged,  have  been  excluded  for 
the  purpose  of  making  a  showing  that  the  ten- mill  limit  had  not 
been  reached.  The  record  shows  no  such  misconduct,  or  we  may 
say  positive  dishonesty,  on  the  part  of  the  police  jury.  There 
seems  to  have  been  on  the  part  of  the  police  j.ary  an  earnest  desire 
to  carry  one  the  duty  imposed  apon  them,  and  to  erect  a  court 
house  at  the  site  selected  for  the  parish  capitol. 

The  ordinance  exhibits  a  strict  compliance  with  the  law,  in  pro- 
viding in  the  ordinance  creating  the  debt  the  means  of  paying  the 
same,  as  there  is  an  appropriation  of  a  part  of  the  ten -mill  tax  for 
each  year,  antil  it  is  paid.  We  can  not  class  the  obligation  on  the 
part  of  the  police  jury  to  pay  at  designated  times,  certain  sams  of 
money  on  its  contract,  as  a  promissory  note,  bond  or  warrant. 

Of  course  no  warrant  can  issue  on  the  parish  treasury  when  there 
are  no  funds  to  meet  it.  The  law  positively  prohibits  it.  Act  30  of 
1877.  The  cases  relied  on  by  plaintiffs  and  reported  in  23  An.  191 
(Oapmartin  vs.  Police  Jury)  ;  23  An.  282  (Breaux  vs.  Parish  of  Iber- 
ville) ;  28  An.  251  (Marionneaux  et  aU.  and  other  cases  vs.  Police 
Jury  Parish  of  Iberville)  ;  24  An.  (Edv^ards  vs.  Parish  of  Bossier)  ; 
26  An.  59  (Sterling  vs.  Parish  of  West  Feliciana);  80  An.  461 
(Smith  vs.  Parish  of  Madison)  ;  42  An.  886  (Saelling  vs.  Police  Jary 
et  ai8.),  do  not  apply  to  this  case.  In  these  cases  negotiable  paper 
was  issued,  or  bonds  or  warrants  issued  for  the  purpose  of  raising 
money. 

In  the  last  case  cited,  Snelling  vs.  Police  Jury  et  als.,  42  An.  886, 
there  was  a  contract  for  the  building  of  a  bridge,  and  to  pay  for  the 
same  ten  negotiable  promissory  notes  were  issued.  But  we  were 
careful  to  say  in  that  case  that  police  juries  have  the  authority  to 
contract  for  improvements  which  they  are  authorized  to  make,  to 
be  paid  out  of  the  taxes  which  they  are  authorized  to  levy,  and 
which  are  sod  apart  for  this  special  purpose.  The  money  so  raised 
and  set  aparc,  however,  must  be  in  the  treasury  before  a  warrant 
could  issue,  for  the  Act  No.  30,  Sees.  1  and  5,  of  1877,  expressly  says  so. 
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The  buUdiog  of  a  court  hoase  is  a  considerable  undertaking  for  a 
parish.  Probably  no  parish  in  the  Sttate,  oat  of  the  ten- mill  tax, 
can  pay  in  one  year  for  a  convenient  and  snitable  building.  Future 
appropriations  become  a  necessity,  and  we  had  this  in  view  in  using 
the  language  in  the  case  of  Snelling  vs.  Police  Jury.  The  proviBo  to 
Art.  209,  referred  to  by  plaintiff,  has  reference  to  the  financial  condi- 
tion of  the  parish,  when  it  is  necessary  to  go  beyond  the  ten-mill 
limit.  So  long  as  the  parish  keeps  within  that  limit,  for  the  building 
of  useful  and  necessary  public  buildings,  there  is  no  law  prohibiting 
them  from  setting  apart  a  portion  of  the  ten- mill  tax  in  future  years. 

The  budget,  or  exhibit  of  expenses,  shows  that  in  the  year  1896,  in 
which  the  first  payment  is  provided  for,  the  last  instalment  on  the 
jail  will  have  been  paid,  leaving  six  mills  for  current  expenses,  and 
an  excess  of  four  mills  to  be  applied  to  other  purposes. 

We  find  in  the  ordinance  no  violation  of  Art.  209  of  the  Constitu- 
tion, nor  do  we  find  that  it  conflicts  with  any  statute  of  the  State. 

Judgment  affirmed. 


No.  12,022. 
T.  H.  MosLBY  vs.  O.  S.  Ybarwood  bt  al. 

Probable  cause  means  the  existence  of  each  facts  and  circumstances  as  would  ex- 
cite the  belief.  In  a  reasonable  mind,  that  the  plaintiff  was  guilty  of  the  offence 
for  which  he  was  prosecuted. 
48   S8i       Rumors  are  not,  but  the  representations  of  others,  and  the  conduct  of  the  plain- 
111    SS  ^'^  inviting  suspicion  to  himself,  is  a  foundation  for  such  bMlef. 


^     ^       In  order  to  recover,  plaintiff  must  show  a  total  absence  of  probable  cause,  the  pre- 
1]8     914  sumption  of  which  exists  until  the  plaintiff  can  show  the  contrary. 

A  PPEAL  from  the  Second  Judicial  District  Court  for  the  Parish  of 
^     Bienville.     Watkina,  J. 


L,  K.  Wathins  for  Plaintiff,  Appellant : 

Defendants  can  not  justify  their  acts  by  a  mere  belief  in  the  guilt  of 
the  accused ;  simply  belief  in  his  guilt  will  not  shield  them.  If 
they  act  on  information  received  they  take  the  risk  of  the  truth* 
fulness  of  the  information  on  themselves.  88  An.  392 ;  86  An. 
878, 108;  41  An.  803,  61;  47  An.,  p.  254;  16  An.  492,  166,  and 
Amer.  and  Eng.  Ency.  of  Law,  Vol.  13,  pp.  402,  808;  Vol.  14, 
pp.  26,  76. 
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Acting  on  the  advice  of  coansel  can  not  protect  the  defendant  in 
every  case,  and  how  far  this  protection  is  a  shield,  see  47  An. 
254;  33  An.  392;  47  An.  p.  36,  and  the  advice  of  a  justice  of 
the  peace  is  no  shield  at  all.  Amer.  and  Eng.  Ency.  of  Law, 
Vol.  14,  p.  67.  The  advice  given  must  be  by  a  licensed  attorney 
learned  in  the  law. 

Bad  character,  where  proved,  is  only  in  mitigation  of  damages  and 
does  not  go  to  the   defeat  of  the  action  entirely.    46  An.  36. 


J.  F.  Pieraon  for  Defendants,  Appellees: 

The  libel,  slander  and  defamation  charged  in  plaintiff's  petition,  is 
manifestly  merged  in  the  cause  of  action  for  malicious  prosecu- 
cntion,  and  if  it  is  not  actionable,  neither  is  the  alleged  slander 
or  libel.     40  An.  274;  44  An.  978. 

It  is  not  only  the  lawful  right  but  the  civil  duty  of  every  citizen  to 
set  on  foot  criminal  proceedings  whenever  he  believes  honestly 
and  on  reasonable  grounds  that  a  crime  has  been  committed. 
40  An.  376;  44  An.  936;  41  An.  513;  46  An.  1464;  47  An.  34. 

The  social  interests  require,  and  the  law  invites  him,  to  aid  the 
State  in  the  discovery  and  punishment  of  crime,  and  it  would  be 
equally  unjust  and^impolitic  to  make  him  guarantor  for  the  suc- 
cess of  the  prosecution,  or  to  make  its  failure  an  actionable 
wrong.  The  law  holds  him  harmless  unless  his  conduct  be 
tainted  with  *^  malicious  motive  and  want  of  probable  cause.' 
40  An.  375;  44  An.  938;  41  An.  613;  16  An.  422. 


Argued  and  submitted  January  23',  1896. 
Opinion  handed  down  February  10,  1896. 
Rehearing  refused  February  24,  1896. 


The  opinion  of  the  court  was  delivered  by 

MgEneby,  J.  This  is  a  suit  by  plaintiff  against  defendants  for 
malicious  prosecution,  to  recover  the  sum  of  seventy- five  hundred 
dollars  as  damages.  The  petition  charges  slander,  libel,  defamation, 
false  imprisonment,  all  ending  in  the  final  accusation  of  malicious 
prosecution. 
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The  defendants  answered  with  a  general  denial,  and  specially 
pleaded  that  they  honestly  believed,  and  bad  good  reason  to  believe^ 
that  the  accusation  was  true;  and  that  their  prosecution  of  the  de- 
fendant was  a  2>ona  fide  proceeding,  without  malice,  in  order  to  bring 
to  justice  the  perpetrator  of  a  crime.  There  was  judgment  for  the 
defendants,  from  which  plaintiff  appealed.  The  record  is  volumi- 
nous, but  the  facts  necessary  for  the  determination  of  the  case  are 
few  and  not  complicated. 

This  suit  originated  in  the  contest  in  Ward  4,  Bienville  parish, 
over  the  question  submitted  to  the  voters  of  the  ward  for  or  against 
license  for  the  sale  of  intoxicating  liquors.  As  is  the  usual  result  of 
such  a  question  being  submitted  to  the  people,  there  was  great  ex- 
citement, heated  discussion,  and  angry  feelings  engendered.  We 
learn  from  plaintiff's  brief  that  he  ^*  was  a  leader  on  the  whiskey 
side,  and  made  denanciatory  speeches  in  the  campaign,  denouncing 
the  prohibitionists  publicly  and  privately,  for  trying  to  intimidate 
the  negroes."  This  statement  is  made  to  show  that  the  defendants, 
some  of  whom  were  denounced  by  plaintiff,  were  on  the  investi- 
gating committee  hereafter  alluded  to,  and  for  this  reason  the  plain- 
tiff had  excited  their  hostility.  There  is  no  doubt  but  that  the 
rancorous  feelings  on  both  sides  was  about  of  equal  intensity. 

The  election  was  held  on  Saturday,  the  14th  day  of  October,  1893. 
On  the  Sunday  previous  to  the  day  of  election,  the  plaintiff,  in  com- 
pany with  one  James  McElroy,  went  from  the  town  of  Ringgold  to 
Arcadia,  the  parish  site,  for  the  poll  book. 

They  returned  with  it  on  Tuesday  night  about  dusk.  The  poll 
book  was  thrown  on  the  gallery  store  of  McElroy.  It  remained  there 
until  it  was  sent  for  by  a  gathering  of  license  men  at  the  store  of 
Page  &  Davis.  The  book  was  canvassed  to  see  how  the  vote  would 
result.  There  were  then  no  changes  in  the  book.  The  plaintiff  was 
present  in  the  store  during  the  canvass  of  the  vote.  J.  J.  Davis  took 
charge  of  the  book  and  kept  it  locked  in  a  desk  until  one  T.  R.  Gid- 
dens,  about  sunup,  came  and  took  it  away.  This  was  on  Wednesday. 
On  late  Wednesday  evening  it  was  ascertained  that  the  book  had 
been  tampered  with,  a  number  of  names  erased  and  others  substi- 
tuted who  were  in  favor  of  license.  Great  indignation  followed  this 
disclosure,  and  it  seems  that  both  parties  condemned  this  illegal  and 
unwarranted  act.  A  committee  of  investigation  was  appointed  at  a 
called  meeting  of  indignant  voters.     The  evidence  does  not  show 
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that  the  committee  acted  hastily.  It  sent  two  citizens  of  Arcadia 
with  a  list  of  the  erasures  and  alterations,  in  order  to  get  a  correct 
list. '  Tlie  alterations  in  the  poll  book  were  made  daring  the 
time  it  was  taken  from  Page  &  Davis'  store  by  Giddens,  nntil 
it  was  returned.  It  was  fonnd  that  the  erasures  were  made  in 
two  different  handwritings.  .  One  of  the  committee  who  was 
familiar  with  plaintiff's  handwriting  said  he  believed  one  of 
the  handwritings  was  that  of  Mosley,  the  plaintiff.  In  the  course  of 
their  inqairies  the  committee  conld  not  get  'satisfactory  evidence  of 
the  whereabouts  of  Giddens  and  the  plaintiff.  The  plaintiff,  in  his 
testimony  and  in  that  of  his  father,  attempted  to  prove  that  he  was, 
daring  the  time  that  the  changes  were  made  in  the  book,  sick  at 
his  father's  house.  On  that  point  the  evidence  is  unsatisfactory, 
and  does  not  so  locate  the  plaintiff  that  it  was  not  probable  that  he 
could  have  participated  in  the  changes  and  alterations  of  the  book. 
Suspicion  thus  being  directed  against  the  plaintiff  and  Giddens,  the 
committee  went  to  one  Livingstone,  who  they  bad  reasons  to  believe 
knew  something  about  the  alterations.  They  mentioned  their  sus- 
picions as  to  the  plaintiff  and  Giddens,  and  were  told  by  the  man 
Livingstone  that  they  were  **  on  the  right  track,"  but  he  refused  to 
mention  names  until  he  was  called  upon  to  testify  in  a  judicial  pro- 
ceeding. On  the  day  of  the  election,  Giddens  and  Mosley,  the  plain- 
tiff, were  together  in  soliciting  votes,  and  the  evidence  is  convincing 
that  the  plaintiff  approached  men  whose  names  were  not  regularly 
and  legally  registered,  but  whose  names  were  on  the  altered  poll 
list  and  soliciting  them  to  vote,  in  many  instances  telling  them  that 
they  were  registered.  At  the  close  of  the  polls,  or  toward  the 
nearing  of  the  close  of  the  polls,  the  committee  talked  over  what 
each  had  learned  and  observed,  and  the  result  was  that  an  affidavit 
was  made  against  the  plaintiff  by  the  defendants,  upon  which  a  war- 
rant issued.  He  was  arrested.  On  the  preliminary  examination  be- 
fore the  District  Judge  he  was  discharged,  and  the  grand  jury  after- 
ward ignored  the  charge. 

We  have  carefully  examined  the  testimony  for  the  plaintiff,  and 
had  the  defendants  offered  no  evidence,  we  do  not  think  the  plain- 
tiff would  be  entitled  to  a  verdict.  His  own  testimony  throughout 
is  unsatisfactory  and  ambiguous,  and  there  are  guarded  expressions, 
showing  that  he  was  not  as  candid  and  open  as  a  man  ought  to  be, 
who  knowing  himself  to  be  innocent,  seeks  to  be  vindicated. 
22 
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Probable  canse  means  the  existence  of  such  facts  and  clFcnm- 
stances  as  would  excite  the  belief  in  a  reasonable  mind  that  the 
plaintiff  was  gailty  of  the  offence  for  which  he  was  prosecuted. 
Rumors  are  not,  but  the  representation  of  others  is,  foundation  for 
such  belief.  And  we  may  add  that  when  to  the  representations  of 
others,  the  plaintiff  has  by  his  own  conduct  invited  suspicion  to  him- 
self, the  defence  is  complete.  Plassan  ys.  Lottery  Oo.,  84  An.  246; 
Decoux  vs.  Lieux,  88  An.  892;  Blass  vs.  Gregor,  15  An.  421;  Laville 
vs.  Biguenaud,  15  An.  605;  Murphy  vs.  Redler,  16  An.  8;  Robert- 
son vs.  Sprig,  16  An.  252;  Dickinson  vs.  Maynard,  20  An.  66;  God- 
frey ^s.  Soniat,  88  An.  915;  Ooleman  vs.  Ins.  Oo.,  86  An.  92;  Dear- 
mond  vs.  St.  Amant,  40  An.  874;  Brelet  vs.  Mullen,  44  An.  194; 
87  Md.  282;  48  Barb.  80;  52  Penn.  419. 

The  law  presumes  that  probable  cause  existed  until  the  party  ag- 
grieved can  show  the  contrary,  hence  he  is  bound  to  show  the  total 
absence  of  probable  cause.  Id,;  1  Oamp.  199;  85  Md.  194;  1  Wend. 
140;  7  Oonn.  281;  12  Oonn.  219;  8  Coll.  246;  8  Mass.  112. 

The  plaintiff  has  failed  to  show  the  absence  of  probable  cause,  and 
we  think  the  testimony  of  defendants  shows  that  they  acted  upon  rea- 
sonable grounds  of  belief,  based  on  the  fact  that  a  crime  had  been 
committed,  on  representations  made  to  them  by  others  as  to  plain- 
tiff's connection  with  it,  and  his  own  conduct  inviting  suspicion  to 
himself. 

Judgment  affirmed. 


No.  11,994. 
Town  op  Thibodaux  vs.  Constantin  &  Bragard. 


—  ^        Appeal  from  a  Judgment  for  less  than  two  thousand  dollars  ($2000)  amount  of  dues 
{\^   3^2  for  wharfage. 

—  This  court  only  has  Jurisdiction  when  either  the  constitutionality  or  legality  of 

the  law  is  at  issue. 
There  was  no  "  contestation  "  made  by  the  pleadings,  as  required  by  the  Oonstl- 
tutlon. 

APPEAL  from  the  Eighteenth  Judicial  District  Oourt  for  the  Par 
isb  of  Lafourche.     CailUmet,  J. 


Beattie  <&  Beattie  for  Plaintiff,  Appellee. 
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Edward  N.  Pugh  for  Defendants,  Appellants. 


Argned  .and  submitted  January  9,  1896. 
Opinion  handed  down  January  20,  1896. 


Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Bbbaitx,  J.  The  appellee  alleges  that  the  amount  in  issue  is  not 
-within  the  Jurisdiction  of  this  court,  and  moves  to  dismiss  the  appeal. 

As  relates  to  jurisdiction  vel  non,  the  facts  are  that  plaintiff  sues  tfo 
recover  the  sum  of  three  hundred  and  sixty -one  dollars,  with  inter- 
est, for  wharfage  dues  of  one  dollar  for  each  landing.  An  agreed 
statement  shows  that  on  the  front  of  the  town,  a  distance  of  about 
two  thousand  two  hundred  feet,  there  is  a  construction  made  of  the 
best  cypress  timber,  at  a  cost  of  some  eleven  thousand  dollars,  and 
that  there  are  posts  for  the  convenience  of  water  crafts ;  also  three 
stairways  along  the  wharf  to  enable  passengers  to  walk  up  to  the 
crest  of  the  levee  when  the  river  is  low.  By  agreement,  the  word 
**^  wharf,"  used  in  reducing  the  consent  statement  to  writing,  was  not 
to  conclude  the  defendant,  who  reserved  the  right  to  prove  that  it 
is  not  a  wharf.  A  number  of  witnesses  were  examined  relative  to 
by-laws  regulating  the  public  markets,  streets  and  levees;  the 
plaintiff  corporittion  has  about  the  same  authority  delegated  to  the 
incorporated  towns  in  this  State.  It  is,  under  a  special  section,  em- 
powered to  levy  and  collect  taxes  in  such  manner  and  for  such 
amount  as  the  constituted  authorities  may  deem  expedient,  on  all 
ships,  vessels  and  steamboats  mooring  at  the  wharf  of  the  town. 
Under  the  terms  of  the  charter,  the  municipal  corporation  is  a 
riparian  proprietor.  The  council  passed  ordinances  requiring  all 
steamboats  landing  in  front  of  the  town  to  pay  in  advance,  on  de- 
mand of  the  collector,  a  wharfage  of  one  dollar  for  each  landing, 
provided  the  steamboat  does  not  remain  longer  than  one  week  at 
the  landing. 

The  defendants  pleaded  the  exception  of  no  cause  of  action  or 
legal  right  of  action. 

Under  an  agreement  by  counsel  the  right  claimed  under  the  ex  - 
ception  was  reserved  to  be  passed  upon  prior  to  deciding  the  merits, 
in  case  the  court  overruled  the  exception. 
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With  this  reservation,  the  defendant  answered,  pleading  general 
denial.  The  dues  claimed  for  wharfage,  as  we  understand,  are  not 
collected  (or  at  any  rate  should  not  be  collected)  in  aid  of  the  treas- 
ury or  to  defray  the  expenses  of  the  jurisdiction  by  which  it  waa 
imposed,  but  to  improve  and  repair  the  landing  in  the  interest  of 
commerce  and  navigation.  That  question,  as  we  interpret  the  plead- 
ings, is  not  before  us  for  decision.  The  learned  counsel  for  the  de- 
fendants says  that  the  first  question  raised  under  the  plea  of  no 
cause  of  action  is  the  right  of  the  plaintiff  to  levy  the  tax  or  toll  on 
the  defendants,  and  that  if  his  contention  be  correct  as  to  the  abso- 
lute want  of  authority  of  the  plaintiff,  then  there  can  be  no  doubt 
that  the  legality  of  the  tax  is  at  issue. 

We  'io  not  think  that  the  exception  pleaded  is  as  far  reaching  as 
is  here  contended.  It  does  not  raise  a  question  of  the  unconstitu- 
tionality of  a  legislative  act  and  illegality  of  a  municipal  ordinance. 
The  defendant  could  not  set  up  the  illegality  of  the  law  in  avoidance 
of  the  claim  without  a  special  averment. 

During  many  years  the  defendants  paid  these  dues  and  complied 
with  the  law  and  the  ordinance.  Upon  discovering  their  illegality 
and  unconstitutionality  it  devolved  upon  them  to  raise  these  issues  if 
their  desire  was  to  appeal  to  the  court  of  last  resort. 

If  we  were  to  decide  the  exception  and  hold  that  there  is  a  cause 
of  action,  in  so  far  as  relates  to  the  authority  under  which  the  ordi- 
nance was  adopted,  on  the  merits  we  would  not  have  jurisdiction  of 
the  questions  here  involved. 

Having  determined  that  the  exception  of  no  cause  of  action  doea 
not  raise  issueb  within  our  jurisdiction,  this  brings  us  to  a  considera- 
tion of  the  merits  of  the  case  in  so  far  as  relates  to  jurisdiction. 

The  defendants  and  appellants  do  not,  under  the  general  issue, 
contest  the  legality  and  constitutionality  of  the  ordinance  under 
which  he  was  condemned  to  pay  wharfage  dues.  They  question 
the  right  of  the  municipality  to  hold  them  responsible,  and  to  that 
end  deny  the  facts  in  the  petition. 

In  State  vs.  Tsni  Ho  et  aL,  37  An.  50,  this  court  said:  '<  It  is  ob- 
vious that  the  contestation  referred  to  in  the  Constitution  must  have 
existed  in  the  lower  court,  and  that  the  fact  of  its  existence  must 
afl9rmatively  appear  on  the  face  of  the  record." 

In  Oity  of  New  Orleans  vs.  Hill,  32  An.  1161,  1162,  it  was  held  that 
without  <^  contestation,''  touching  the  constitutionality  or  legality  of 
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the  law,  this  court  is  without  jurisdiction  of  a  question  similar  to  the 
one  in  the  case  here.  The  article  of  the  Constitution  is  clear:  The 
appellate  jurisdiction  includes  all  cases*  in  which  the  *'  constitution- 
ality or  legality  of  any  toll  or  impost  whatever,  or  any  fine,  forfeit- 
ure or  penalty  imposed  by  a  municipal  corporation,  shall  be  in  con- 
testation," whatever  may  be  the  amount. 

Whether  on  exception,  or  on  the  trial  of  the  merits,  a  ''  contesta- 
tion "  must  be  made  by  pleading  in  the  lower  court,  touching  the  / 
constitutionality  or  legality  of  the  law  and  the  ordinance,  in  order 
that  this  court  may  exercise  jurisdiction. 

The  questions  here  are  considered  with  reference  to  jurisdiction 
and  no  further,  and,  in  consequence,  it  leaves  the  rights  of  the  defend- 
ant undecided,  should  he  appeal  to  another  appellate  tribunal,  save 
as  relates  to  our  jurisdiction. 

The  appeal  is  dismissed  at  appellants'  costs. 


No.  11,807. 
W.  H.  Michel  bt  al.  vs.  Ebnbst  H.  Stbbam. 

A  declaration  that  one  has  never  been  divested  of  his  ownership  and  pouesaion  may 
be  true  as  a  legal  proposition  and  conolaslou  of  law,  as  to  his  ownership,  and 
yet  not  true  from  that  standpoint  as  to  his  posseagUm.    C.  C,  Arts.  496,  3434,  3435. 

Ownership  may  remain  in  the  original  owner  and  the  posaeasUm  both  actual,  civil 
or  constructive,  be  lost  to  him.  Possession  being  the  less  important  right  is 
more  easily  lost  than  ownership. 

Parties  advancing  claims,  in  determining  which  questions  of  possession  enter  as 
a  factor  in  their  favor,  are  called  on  to  make  a  much  stronger  showing  as 
against  persons  In  actual  possession  of  property  under  claims  of  ownership 
than  they  are  against  those  same  parties  urging  the  same  claim  of  ownership 
while  entirely  out  of  possession. 

A  plaintiff  not  in  possession  can  not  force  a  defendant  in  possession  to  assume 
the  attitude  of  a  plaintiff  in  a  petitory  action;  such  defendant  has  aright  to 
stand  on  his  possession. 

When  a  plaintiff,  so  far  from  calling  the  defendant  to  set  up  title  and  Justify 
under  it,  selects  for  himself  certain  transfers  as  being  those  under  which  de- 
fendant holds,  and  asks  that  the  defendant  be  prohibited  from  setting  up 
those  particular  transfers,  the  action  will  be  held  asadlsgnlsed  personal  action 
of  nullity  directed  against  a  specifically  named  chain  of  title,  and  barred  by 
ten,  if  not  by  three  or  Ave  years*  prescription. 


48  341 

48  590 
40  1475 

49  1477 


APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans 
King,  J. 


Lloyd  Paaey  for  Plaintiffs,  Appellants. 
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Michel  et  al.  vs.  Stream. 
D.  B.  H.  Chaffe  and  Oeo,  C.  Preot  for  Defendant,  Appellee. 


Submitted  on  briefs  November  7,  1895. 
Opinion  handed  down  January  6,  1896. 
Rehearing  refused  Pebruary  10,  1896. 


The  demand  of  plaintiffs  is  for  judgment  quieting  them  in  the  poa- 
session  of  one  undivided  half  of  the  property  in  controversy,  pro- 
hibiting and  enjoining  defendant  from  asserting  or  claiming  as  owner 
their  undivided  half  of  said  property,  and  decreeing  the  inscription 
of  said  sale  of  the  whole  of  said  property  to  the  defendant  Stream^ 
of  May  18,  1893,  to  be  null  and  void,  and  that  it  be  ordered  can- 
celed and  erased  in  so  far  as  the  one  undivided  half  of  petitioners 
is  concerned,  and  in  so  far  as  it  may  be  claimed  that  Stream's  title 
purports  to  divest  petitioners'  half  interest  in  said  property,  and  for 
general  relief. 

On  the  26th  of  October,  1894,  a  judgment  by  default  was  entered 
against  defendant,  the  minutes  reciting  that  defendant  had  failed  to- 
answer,  though  cited. 

On  the  same  day  defendant,  without  setting  the  default  aside,  filed 
two  exceptions.  In  the  first  he  excepted  that  plaintiffs'  petition  sets 
forth  no  good  cause  of  action  against  exceptor;  in  the  second  he 
pleaded  as  a  peremptory  exception  the  prescription  of  two,  three,, 
five  and  ten  years  in  bar  of  plaintiffs'  action. 

The  District  Oourt  sustained  the  plea  of  prescription  of  ten  years,, 
and  gave  judgment  in  favor  of  defendant  and  against  plaintiffs,  dis- 
missing their  suit.     Plaintiffs  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLS,  0.  J.  We  find  in  the  record  an  agreed  statement  as  to- 
certain  facts,  which  declares — 

*^It  is  admitted  that  John  Ohaffe  &  Sons  and  William  H.  Ohaffe  &. 
Oo.  have  paid  all  the  taxes  on  the  property  since,  their  acquisition 
of  the  property  in  1882,  and  it  is  admitted  that  William  H.  Ohaffe  &. 
Oo.,  Limited,  acquired  such  property  by  purchase  from  the  heirs  of 
John  Ohaffe  and  from  the  members  of  the  firm  of  John  Ohaffe  &  Sons ; 
and  it  is  admitted  that  Oharles  P.  Buck  purchased  the  property  in 
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controYersy  March  22, 1870,  at  a  sale  made  by  Moses  Fox,  constable 
of  Eighth  Jastice's  Ooart,  parish  of  Jefferson,  acting  under  a  fl.  fa, 
of  said  court,  issued  in  the  matter  of  the  Oity  of  Jefferson  vs.  Michel,. 
No.  466  of  the  docket  of  said  court. 

^'Il  is  agreed  that  the  above  admissions  and  statements  of  fact 
shall  be  used  and  shall  take  the  place  of  the  legal  evidence  omitted 
from  the  transcript.'' 

"We  have  been  considerably  embarrassed  in  ascertaining  precisely 
what  the  legal  situation  is  as  presented  to  us  by  the  parties  in  this 
case.  Plaintiffs  have  obviously  framed  their  petition  with  direct 
reference  to  leaving  the  character  of  their  action  and  demand  in 
doubt  under  their  pleadings.  They  set  up  the  purchase  of  the  prop- 
erty by  their  father  in  1853,  his  death  in  1864,  the  opening  of  his 
succession  in  1864,  the  death  of  their  mother  in  1867,  the  fact  of  pe- 
titioners' heirship  to  their  parents  as  two  of  four  children.  They 
then  aver  that  they  have  never  ceased  to  be  the  owners  of  an  undi- 
vided half  of  the  property,  and  have  never  been  divested  of  their 
ownership  and  possession  of  the  same ;  that  notwithstanding  their 
ownership  and  possession,  the  defendant  claims  to  be  the  owner 
through  certain  acts  of  transfer,  which  they  designate  as  pretended 
transfers. 

It  will  be  noticed  that  there  is  no  direct  averment  by  the  plaintiffs 
that  either  their  parents  or  themselves,  or  any  one  else,  has  ever 
had  actual  and  corporeal' possession  of  the  property;  on  the  con- 
trary, they  aver  that,  at  the  time  of  their  father's  purchase,  the  land 
was  entirely  vacant  and  unimproved,  and  they  aver  that  it  is  still  so. 
It  is  true  that  plaintiffs  refer  to  their  possession,  but  in  an  indirect 
way;  evidently  referring  to  their  father's  original  constructive  pos- 
session. On  the  other  hand,  they  do  not  admit  that  defendant  has, 
or  ever  had,  possession.  One  of  the  features  of  a  petitory  action  is, 
therefore,  absent  from  the  case. 

The  defendant;,  instead  of  pleading  prescription  after  answer,  pre- 
sented that  question  by  way  of  exception  when  the  case  stood  on 
default.  He  neither  sets  up  title,  nor  possession  in  himself,  in  his 
pleadings,  and  all  that  we  know,  as  to  either  title  or  possession,  is 
what  is  referred  to  in  plaintiffs'  petition,  and  in  the  evidence  found 
in  the  record,  introduced  by  consent. 

We  were  first  inclined  to  think  that  both  parties  had,  independ- 
ently of  the  pleadings,  gone  to  trial  as  if  the  defendant's  pleas  of 
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prescription  had  been  pleaded  acquirendi  causa,  and  after  answer, 
and  as  if  defendant  had  made  specific  affirmative  allegations  as  to 
the  existence  of  the  various  elements  going  to  support  that  kind  of 
prescription,  buc  we  think  defendant  intended  to  plead,  not  by  way 
of  acquisition  of  the  property  through  prescription,  but  in  bar  of 
plaintiffs'  action,  and  that  the  evidence  and  admissions  in  the  rec- 
ord were  admitted  only,  in  so  far  as  they  could  be  utilized  for  that 
purpose,  as  going  to  show  that  defendant  was  in  possession  of  the 
property,  and  traced  his  ownership  and  possession  back  to  a  tax 
title  in  order  to  get  the  benefit  of  the  shorter  prescription  accorded 
to  purchasers  in  possession  under  tax  titles. 

Whatever  advantages  plaintiffs  could  have  derived  from  the  man- 
ner and  circumstances  under  which  defendant  pleaded  they  have 
waived. 

Taking  the  case  as  we  find  it,  we  do  not  think  plaintiffs  occupy  the 
position  before  us  of  parties  in  possession  of  the  property  to  which 
they  refer  in  their  petition. 

Plaintiffs'  father  unquestionably  became  the  owner  of  that  prop- 
erty by  purchase  in  1853,  but  it  was  then  vacant  and  unimproved, 
and,  in  so  far  as  he  and  his  heirs  are  concerned,  it  has  always  so  con- 
tinued. The  only  posses  uon  which  they  have  ever  had  has  been  the 
legal  or  constructive,  or  what  might  possibly  be  called  intellectual 
possession,  springing  simply  from  the  fact  of  purchase,  and  the  last 
manifestation  of  any  claim  or  act  of  ownership  by  them,  of  which 
we  have  knowledge,  is  that  evidenced  by  the  succession  proceedings 
in  the  succession  of  John  J.  Michel,  in  1864.  Plaintiffs'  declaration 
that  they  have  never  been  divested  of  their  ownership  and  their 
possession  may  be  true  as  a  legal  proposition  and  conclusion  of  law 
as  to  their  ownership,  and  yet  not  true  from  that  standpoint  as  to 
their  possession . 

Article  496  of  the  Civil  Oode  declares  that  ^'  the  ownership  and 
possession  of  a  thing  are  entirely  distinct. 

<*The  right  of  ownership  exists  independently  of  the  exercise 
of  it.  The  owner  is  not  less  the  owner  because  he  performs  no  act 
of  ownership,  or  because  he  is  disabled  from  performing  any  such 
acts,  or  even  because  another  performs  such  acts  without  the  knowl- 
edge or  against  the  will  of  the  owner.  But  the  owner  exposes  him  - 
self  to  the  loss  of  his  right  of  ownership  in  a  thing  if  he  permits  it 
^o  remain  in  the  possession  of  a  third  person  for  a  time  sufficient  to 
enable  the  latter  to  acquire  it  by  prescription." 
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ArUole  C.  C.  3434  declares:  '< That  since  the  use  of  ownership  is  to 
have  a  thing  in  order  to  enjoy  it  and  to  dispose  of  it,  and  that  it  is 
only  by  possession  that  one  can  exercise  this  right,  possession  is, 
therefore,  naturally  linked  to  the  ownership.  Thus,  possession  im- 
plies a  right  and  a  fact ;  the  right  to  enjoy  annexed  to  the  right  of 
ownership,  and  the  fact  of  the  real  detention  of  the  thing  that  is  in 
the  hands  of  the  master  or  of  another  for  him;"  and — 

Article  C.  C.  3435  declares:  <'  That  although  the  possession  be  nat- 
uraly  linked  with  the  ownership,  yet  they  may  subsist  separately  from 
each  other;  for  it  may  happen  that  the  actual  possessor  is  ooi  the 
true  owner." 

It  is  a  matter  of  every -day  occurrence  for  the  possession  of  a 
thing  to  be  severed  or  separated  from  the  ownership  of  the  thing. 
The  ownership  may  remain  in  the  original  owner  and  the  posses- 
sion, both  actual,  civil  or  constructive,  be  lost  to  him.  Possession 
being  the  less  important  right  is  more  easily  lost  than  ownership. 

Referring  to  possession,  Art.  3444  of  the  Civil  Oode  says:  <'To 
retain  the  possession  of  a  thing,  when  a  man  once  has  it,  it  is  not 
even  necessary  that  he  should  have  such  positive  intention;  a  neg- 
ative intention  suffices,  that  is,  it  suffices  that  the  positive  inten- 
tion, which  he  had  in  acquiring  possession,  shall  not  have  been  re- 
voked by  a  contrary  intention,  for  so  long  as  this  revocation  does 
not  take  place,  the  possessor  is  supposed  always  to  retain  his  first 
intention  unless  a  third  person  has  usurped  or  taken  from  him  the 
possession,  or  he  has  failed  to  exercise  an  actual  possession  dUi^ing 
ten  years." 

From  this  it  will  be  seen  that  the  Code  recognizes  the  existence  of 
an  <' abandonment,"  as  it  were,  of  the  right  of  even  the  constructive 
or  civil  possession,  resulting  from  ownership,  not  necessarily  work- 
ing an  abandonment  of  ownership ,  but  possibly  modifying  and  affect- 
ing very  materially  the  rights  of  the  owner,  though  ownership  may  be 
retained  and  possession  resumed.  This  condition  of  affairs,  if  rights 
or  claims  of  third  parties  under  color  of  title  should  have  intervened, 
may  be  attended  with  serious  (sometimes  insurmountable)  diffi- 
culties. So  long  as  the  original  owner  of  property  holds  it  in 
actual  possession,  he  occupies  a  position  of  great  advantage  as 
against  adverse  claims  advanced  against  him.  As  he  loses  his  grasp 
upon  the  possession,  he  surrenders  this  vantage  ground,  and  when, 
in  order  to  retake  his  own,  he  should  be  forced  to  have  recourse  to 
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judicial  proceedings,  he  may  find  himself  snccessfully  met  by  preten- 
sions which  originally  would  have  been  held  utterly  without  founda- 
tion or  merit.  Prescription  acqwirendi  causa  and  liberandi  causa  may 
cut  off  the  enforcement  of  his  rights. 

Parties  advancing  claims  in  determining  which  questions  of  pos- 
session enter  as  a  factor  in  their  favor  are  called  on  to  make  a  much 
stronger  showing  as  against  persons  in  actual  possession  of  property 
under  a  claim  of  ownership  than  they  are  as  against  those  same  par- 
ties urging  the  same  claim  of  ownership  while  entirely  out  of  posses- 
sion. 

If  at  the  time  of  a  tax  sale,  and  at  the  time  when  the  adjudicatee 
at  such  a  sale  seeks  to  avail  himself  of  his  rights  acquired  there- 
under, the  owner  is  in  actual  possession,  the  purchaser  finds  himself 
under  the  necessity,  in  case  of  opposition,  of  having  recourse  to  legal 
proceedings  to  be  placed  in  possession.  It  is  true  that  we  have  held 
that  possession  may  be  taken  extra- judicially,  if  it  can  be  done 
peaceably  and  without  fraud  (Martin  vs.  Langenstein,  43  An.  789) , 
but  in  cases  where  the  fact  of  possession  becomes  an  important  fac- 
tor in  the  determination  of  rights  as  between  the  original  owner  in 
possession  and  an  adverse  claimant,  the  latter  is  generally  held  to 
show  an  originally  existing  actual  possession.  One  possession  should 
have  driven  out  or  ousted  the  other. 

Where  the  original  owner  has  abandoned  or  lost  the  civil  posses- 
sion of  his  property  under  Art.  3444  of  the  Oivil  Oode  there  is  not 
the  same  necessity  for  strictness  as  there  would  be  under  different 
circumstances. 

There  being  a  vacancy,  as  it  were,  in  the  possession,  no  existing 
possession  to  oust,  acts  of  possession  of  a  much  lighter  character  can 
be  more  freely  admitted  as  a  basis  for  cutting  off  a  remedy  than 
would  be  exacted  under  different  conditions.  Giddens  vs.  Mobley, 
87  An.  417;  Qreen  Bros.  vs.  Witherspoon,  87  An.  753;  Barrow  vs. 
Wilson,  88  An.  214;  Lecomte  vs.  Smart,  19  La.  489;  Dodeman  vs. 
Barrow,  11  An.  91. 

Referring  to  possession,  Art.  1924,  Oivil  Oode,  says:  <'  What  shall 
be  considered  as  a  delivery  of  possession  is  determined  by  rules  of 
law  applicable  to  the  situation  and  nature  of  the  property,"  and  Art. 
2247,  Oivil  Oode,  says:  <<  What  a  delivery  of  possession  is  dependa 
on  the  nature  of  the  property;  it  may  be  constructive  or  actual." 

We  have  frequently  had  occsion  to  refer  to  the  important  bearing^ 
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which  the  fact  of  possession  has  in  the  determination  of  the  rights  of 
parties  in  matters  of  tax  sales,  where  the  prescription  of  three  years 
has  been  invoked  in  bar  of  an  attack  upon  the  tax  title.  Breaux  vs. 
Negrotto,  48  An.  426;  Smith  vs.  Oity,  43  An.  726. 

In  the  Am.  and  Eng,  Ency,  of  Law  (yerbo  Tax  Titles) ,  Sec.  VIIIj 
p.  736,  it  is  said :  *'  In  many  of  the  States  there  are  what  are  known 
as  special  or  short  statutes  of  limitations,  conferring  the  right  to  in- 
stitute actions  for  the  recovery  of  real  estate  sold  for  the  non-pay- 
ment of  taxes  to  a  period  of  time  much  shorter  than  that  which  ex- 
isted at  the  common  law  for  the  trial  of  land  titles.  The  design  of 
these  statutes  is  to  encourage  purchasers  at  tax  sales  by  forcing  an 
early  determination  of  the  legality  of  the  sale  and  of  the  title 
founded  thereon.  The  statutes  designate  the  time  from  which  the 
period  begins  to  run,  the  most  usually  being  from  the  time  the  deed  is 
recorded.  *  *  *  As  a  rule  these  provisions  operate  in  favor  of  the 
party  in  possession  to  bar  the  title  of  whichever  party — the  original 
owner  or  the  tax  title  claimant — ^is  during  the  period  prescribed  un- 
der the  necessity  of  resorting  to  legal  proceedings  to  obtain  posses- 
sion." (See  on  this  subject  Waddill  vs.  Walton,  42  An.  766;  Lam- 
bert vs.  Craig,  45  An.  1110.)  ^'  When  neither  party  is  in  actual  pos- 
session, a  valid  tax  deed  draws  after  it  constructive  legal  possession, 
and  makes  it  incumbent  upon  the  original  owner  to  bring  his  action 
within  the  period  prescribed,  and  failing  to  do  this  the  title  of  the 
grantee  in  the  tax  deed  becomes  perfect  as  if  he  had  been  in  actual 
possession."     (Am.  and  Eng.  Ency.  of  Law,  as  cited  above.) 

A  mere  possession  through  stale  intention  in  the  former  owner 
should  yield  to  unmistakable  affirmative  signs  of  claims  and  evi- 
dences of  ownership  exhibited  by  the  adjudicatee  under  his  act  of 
adjudication.  (See  Hooter  vs.  Tippett,  6  N.  S.  110;  Rachal  Irwin, 
8  N.  S.  882;  Cavalier  vs.  Moss,  2  An.  684.) 

In  Barrow  vs.  Wilson,  89  An.  408,  this  court,  speaking  of  the  pre- 
scription of  three  years  fixed  by  the  5th  Section  of  Act  No.  105  of 
1874,  said:  <<  It  is  distinctly  a  statute  of  prescription.  It  operatea 
not  upon  the  rights  of  parties.  It  does  not  purport  to  validate  a 
title  which  would  otherwise  be  invalid.  It  simply  limits  the  time 
within  which  the  owner  of  the  original  title  shall  be  allowed  to  assert 
his  rights  against  the  purchaser  at  a  tax  sale.  *  *  *  It  is  a  mis- 
take to  treat  this  statute  as  one  intended  to  oure  defeeU  in  tax  titles. 
It  is  a  stattite  of  prescription,  barring  an  action  regardless  of  the 
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merits  or  demerits  of  either  side."  The  same  view  of  the  statute 
was  taken  in  McDougall  vs.  Monleznn,  89  An.  1010. 

The  plaintiffs  in  this  snit  did  not,  ignoring  the  tax  title  altogether, 
institute  a  petitory  action  against  defendant  as  being  in  possession 
of  the  property,  and  drive  the  defendant  to  set  up  his  title  and 
plead  the  prescription  of  ten  years  (loquirendi  cauea. 

Had  they  brought  such  an  action  and  defendant  had  set  up  the 
tax  title  as  one  of  the  links  showing  a  divestiture  of  plaintifFs' 
original  ownership,  and  the  title  so  set  up  was  shown  to  be  affected 
with  absblute  radical  nullities,  a  different  case  would  have  been  pre- 
sented than  the  one  before  us. 

The  plaintiffs,  assuming  that  they  were  still  in  possession  of  the 
property  and  that  defendant  was  not,  made  a  direct,  though  utterly 
vague  and  insufficiently  stated  attack  upon  what  he  declared  was  de- 
fendant's title,  in  which,  as  a  link  thereof,  was  a  tax  title  under 
which  he  held  by  derivative  transfers.  Had  the  plaintiffs  been  cor- 
rect in  their  assumption  that  they  were  in  possession,  it  may  be  that 
they  could  have  successfully  eluded  the  plea  of  prescription  directed 
against  their  attack,  but  they  were  not  in  possession ;  on  the  con- 
trary, defendant  and  his  authors  were  sufficiently  so  to  avail  them- 
selves of  the  plea. 

It  is  admitted  that  all  taxes  have  been  regularly  paid  by  them 
as  they  were  imposed  since  their  acts  of  purchase.  It  is  shown  that 
there  has  been  constantly  on  the  place  a  sign  informing  the  public 
that  the  property  was  held  for  sale  by  them  and  directing  parties 
desiring  to  purchase  where  to  find  them.  It  is  shown  that  the  pres- 
ent defendant  has  paid  for  a  sidewalk  in  front  of  the  property,  con- 
structed by  the  city  authorities  and  charged  to  him  as  owner  of  the 
grounds;  also  that  he  has  partially  filled  up  the  lot.  We  think  that 
he  had  obtained,  under  the  circumstances  of  this  case,  a  sufficient 
foothold  upon  the  lots  to  drive  plaintiffs  to  an  action  against  him  for 
recovery  of  ownership  and  possession.  This  is  not  an  action  of  Jac- 
titation or  slander  of  title.  Plaintiffs  are  not  in  possession  of  the 
property  and  defendant  has  the  right  to  stand  on  his  possession. 
Plaintiffs  can  not  force  him,  in  defence,  to  assume  the  attitude  of 
plaintiff  in  a  petitory  action.  So  far  trom  calling  upon  defendant  to 
set  up  title  and  justify  under  it,  plaintiffs  selecting  themselves  cer- 
tain transfers  as  being  those  under  which  he  holds,  pray  that  he  be 
prohibited  from  setting  that  particular  title  up.    They  have,  in  our 


FORTT-EIQHTH  ANNUAL  REPOATS,  1896.  849 

Mlohel  et  al.  ts.  Stream. 

opinion,  directed  their  attack  against  the  defendant  in  a  manner 
which  has  opened  to  him  the  exception  of  the  prescription  of  the 
action. 

There  is  nothing  in  this  case  which  strikes  ns  as  exceptional  and 
as  barring  the  plea. 

As  brought,  plaintiffs'  action  is,  in  oar  opinion,  a  disgnised  per- 
sonal action  of  nnllity  directed  against  a  specifically  named  chain  of 
title  originating  in  a  tax  title  barred  by  ten,  if  not  by  three  or  five 
years'  prescripiion.     Herr  vs.  Martin,  90  Ky.  377. 

Were  we  to  take  a  different  view  of  the  action  we  would  sustain 
the  judgment  appealed  from,  on  the  ground  that  plaintiffs  have  in 
their  petition  disclosed  no  cause  of  action. 

•  We  find  nc  warrant  in  law  for  a  person  out  of  possession  to  pro* 
ceed  against  a  party  in  possession  under  claim  of  ownership,  as  at- 
tempted by  the  plaintiffs  in  this  case,  prohibiting  him  from  setting  up 
a  particular  title  designated  by  the  plaintiffs  themselves  as  defend- 
ant's source  of  title,  and  ordering  the  erasure  upon  the  records  of 
the  inscription  evidencing  his  claim  of  ownership. 

Plaintiffs  say  that  the  tax  sale,  under  which  Buck  claimed  to  have 
been  owner  of  the  property,  was  a  nullity  and  conveyed  no  title; 
that  John  Obaffe  &  Oo.'s  rights,  acquired  by  them  from  Rees,  was 
through  a  quit-claim  deed  without  warranty;  that  Ohaffe  &  Go.  ac* 
quired  in  bad  faith  and  with  notice  of  the  nullity  of  the  title;  that 
this  bad  faith  of  Chaffe  &  Co.  continued  until  John  Chaffe  &  Oo.  sold 
to  W.  H.  Chaffe  &  Co.  on  April  10,  1889,  and  that  prescription  has 
not  accrued  since  that  time. 

Qrant  that  the  tax  title  was  per  ae  subject  to  attack,  it  by  no 
means  would  follow  that  upon  it,  as  a  basis  of  title,  could  not  be 
built  up  substantial  and  effective  rights.  That  there  was,  as  a  fact, 
an  adjudication  at  a  tax  sale  dii*ected  against  the  property  as  the 
property  of  John  J.  Michel  or  owners  to  Buck,  which  was  placed  of 
record;  a  sale  from  Buck  to  Rees,  which  was  placed  on  record,  and 
successive  conventional  recorded  transfers  from  Rees  and  others 
down  to  the  present  defendant  is  admitted.  The  record  showed  at 
least  a  claimed  divestiture  of  the  title  in  the  original  owner  and  a 
vesting  of  that  title  in  the  purchaser  at  tax  sale  and  the  parties 
holding  under  him. 

It  will  not  be  questioned  that  the  land  itself  was  liable  t^  taxa-' 
tion,  whether  it  belonged  to  the  Michels  or  to  Buck,  or  to  Rees, 
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and  whether  it  was  in  the  poBsession  of  the  Michels,  Back  or  Rees. 
When  the  assesBor  came  to  assesB  the  property,  he  was  authorized, 
when  he  found  (as  we  mast  assame  he  foand)  a  recorded  divestitare 
of  the  Michel  title  and  a  placing  of  the  same  in  Rees,  under  and 
through  the  Michel  title,  to  assess  the  property  in  the  name  of  Rees. 
He  was  not  called  on  to  examine  into  the  effective  force  of  the  tax 
proceedings.  We  have  so  held  in  the  case  of  Prescott  vs.  Payne,  44 
An.  650,  and  that  of  Qee  vs.  Clark,  42  An.  918,  so  that,  although  the 
tax  adjudication  may  not  have  vested  title  in  Buck,  it  none  the  less 
may  have  justified  an  assessment  in  the  name  of  Rees.  It  Rees 
and  those  holding  the  property  after  Rees  did  not  pay  the  taxes,  the 
State  may  have  been  justified  in  proceeding  to  a  sale  of  the  prop- 
erty under  an  assessment  in  the  name  of  Rees.  The  original  tax 
deed  and  the  subsequent  acquisition  of  the  property  by  Rees  and 
others  under  it  would  have  a  very  important  bearing  should  the 
property  ever  pass  to  a  purchaser  under  a  tax  sale  directed  against 
the  property  under  an  assessment  against  Rees,  as  showing  that  the 
assessment  was  not  made  against  one  a  stranger  to  the  property,  but 
against  one  holding  it  as  recorded  owner  under  a  derivative  title  from 
the  original  owner,  Michel. 

We  know  of  no  warrant  which  the  plaintiffs  would  have  in  prohib- 
iting the  purchaser  at  such  sale  from  setting  up  the  original  tax  deed 
and  subsequent  conveyances  under  it  as  links  in  his  chain  of  title. 
Not  only  is  the  condition  of  things  which  we  have  just  supposed,  pos- 
sible, but  we  have  reason  to  believe  that  it  actually  occurred  in  ref- 
erence to  this  very  property. 

It  would  appear  from  the  copy  of  an  act,  which  we  find  in  the  rec- 
ord, that  under  a  sale  made  for  delinquent  taxes  under  an  assess- 
ment of  taxes  made  upon  the  property  while  Rees  stood  as  its  re- 
corded owner,  it  was  sold,  in  1885,  to  John  Chaffe,  one  of  the  par- 
chasers  from  Rees.  Plaintiffs  say  that  this  act  was  never  introduced 
in  evidence,  and  is  not  properly  in  the  record,  and  we  can  not  act  upon 
it.  We  do  not  act  on  or  pass  upon  it  at  all.  We  refer  to  it  simply 
by  "^ay  of  illustrating  the  fact  that  an  action  such  as  plaintiffs  have 
brought,  and  as  brought,  is  not  a  proper  one,  and  as  fortifying  us  in 
the  opinion  that  neither  of  the  parties  to  this  litigation  dealt  below 
with  the  action  as  either  a  petitory  action  or  an  action  of  jactitation. 

I^laintiffs  in  their  brief  urge  that  John  Chaff e  &  Co.  purchased  the 
property  in  bad  faith.     We  think  that,  although  the  question  of  pos- 
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Besaion  of  the  property  enters  into  this  case  as  presented,  that  under 
an  exception  in  bar  of  the  action  the  character  of  the  possession  as 
to  good  or  bad  faith  does  not. 

They  farther  claim  that  the  act  from  Rees  to  John  Ohaffe  &  Sons 
was  only  signed  by  Rees,  and  that  it  was  stipulated  in  the  act  that 
Ohaffe  should  thereafter  accept  the  sale  by  notarial  act.  John  Ohaffe 
k  Oo.  unquestionably  accepted  the  sale,  paid  taxes  on  the  property 
and  flnaUy  sold  it.  We  do  not  think  the  mode  of  acceptance  was 
important,  or  that  the  plaintiffs  are  concerned  as  to  the  relations 
between  Rees  and  Ohaffe  &  Sons.  Oitizen's  Bank  ys.  Webre,  44 
An.  334. 

The  judgment  appealed  from  is  affirmed. 


No.    11,906. 
William  G.  Vincent  vs.  Mrs.  O.  M.  Philips,  Tutrix  Adminis- 

TBRING. 

A  vendee  of  property  haying  died  leaving  unpaid  a  portion  of  the  price  dae  by 
him,  the  vendor  brought  salt  upon  the  resolutory  condition  to  have  the  sale 
dissolved  for  the  nonpayment  of  the  price,  making  defendants  in  the  suit  the 
widow  administering  the  succession  of  the  deceased  as  tutrix  of  their  minor 
children,  and  individually  as  widow  in  community.  Defendant,  In  her  two 
capacities,  answered,  and  a  judgment  was  rendered  setting  aside  the  sale,  and 
liquidating  and  adjusting  the  claims  and  counter  claims  of  the  parties.  A 
creditor  of  the  deceased  appealed  from  the  Judgment  contesting  the  right  of 
the  tutrix,  as  such,  to  represent  the  suuceseLon  in  the  suit,  and  setting  up  vari- 
ous grounds  for  the  reversal  of  the  Judgment  itself.  The  Supreme  Court  held 
that  the  suit  was  properly  brought  against  the  tutrix,  and,  at  the  Instance  of  the 
appellant,  aiflended  the  Judgment  adversely  to  the  plaintiff  in  some  respects. 
A  rehearing  was  applied  for  and  refused. 

On  the  day  the  rehearing  was  refused  an  ordinary  creditor  of  the  succession  gave 
bond  under  an  order  he  had  obtained  for  a  devolutive  appeal,  had  the  record 
brought  up  a  second  time,  and  attempted  to  have  the  original  Judgment 
reversed  or  amended.  Plaintiff  pleaded  res  JtuUcata,  basing  himself  on  the 
judgment  rendered  on  the  first  appeal.  The  court  dismissed  the  appeal,  hold- 
ing that  the  first  appeal  settled  the  law  of  the  case;  that  the  court  having 
decided  that  tutrix  as  administering  the  succession  wa^i  the  proper  defendant 
in  the  suit  for  a  dissolution  of  the  sale,  she,  In  that  suit,  and  on  the  first  appeal, 
represented  the  mass  of  the  creditors,  and  the  second  appellant,  a  mere  or- 
dinary creditor,  was  not  entitled  to  an  appeal  to  reopen  the  case  upon  the 
merits. 

APPEAL  from  the  Fourteenth  Judicial  District  Oourt  for  the  Parish 
of  Pointe  Ooup^e.    Talbot,  J. 
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The  opinion  of  the  court  was  delivered  by 

NICHOLL8,  C.  J.  On  June  20,  1894,  the  plaintiff,  Vincent,  brought 
suit  for  a  dissolution  of  the  sale  of  a  certain  plantation  which  he 
had  sold  to  Marshall  P.  Philips.  The  suit  was  brought  against  Mrs. 
0.  M.  Philips,  individually  and  as  tutrix  of  her  minor  children,  issue 
of  her  marriage  with  Marshall  P.  Philips,  the  vendee,  in  her  capacity 
as  tutrix  administering  her  husband's  succession. 

Defendant  answered,  and  on  the  6th  of  July,  1894,  the  District 
Court  rendered  a  judgment  dissolving  the  sale,  and  adjusting  and 
liquidating  the  rights  of  the  parties. 

On  the  4th  of  August,  1894,  the  widow  qualified  as  administratrix 
of  the  succession. 

On  the  17th  October,  1894,  .the  Metropolitan  Bank  presented  a  pe- 
tition to  the  District  Court,  in  which,  alleging  itself  to  be  a  creditor 
of  the  succession,  and  aggrieved,  in  various  ways  specified  therein, 
as  such  by  the  judgment  of  July  6,  it  applied  for  and  obtained  an  ap- 
peal therefrom.  The  plaintiff,  W.  G.  Vincent,  and  Mrs.  C.  M. 
Philips  as  tutrix  administering  the  succession,  and  as  administra- 
trix of  the  succession,  were  cited  to  answer  the  appeal.  The  plain- 
tiff moved  to  dismiss  the  appeal  on  the  ground  that  all  the  parties 
to  the  judgment  appealed  from  had  not  been  cited  or  made 
parties,  and  that  appellant  had  not  alleged  or  shown  a  direct  pecu- 
niary interest  in  an  amount  sufficient  to  give  jurisdiction  to  the  Su- 
preme Court.  In  an  opinion  reported  in  47  An.,  p.  1216,  entitled  Vin- 
cent vs.  Philips,  this  court  remanded  the  cause  to  try  and  decide 
two  issues,  defendant's  indebtedness  and  the  insolvency  of  the  suc- 
cession of  Philips.    The  objection  made  to  the  appeal  on  the  ground 
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that  all  the  parties  to  the  judgment  appealed  from  had  not  been  cited 
or  made  parties  was  overruled,  the  court  holding  that  the  only 
parties  to  the  jndfirment  were  the  plaintiff  and  the  defendant,  and 
they  had  been  cited. 

When  the  case  was  returned,  this  court  found  that  the  succession 
of  Philips  was  insolvent,  and  that  the  appellant  had  an  appealable 
interest.  It  therefore  maintained  the  appeal.  The  appeal  was  fixed 
for  trial,  argument  heard,  and  a  decision  rendered  in  the  case  on 
Jane  3,  1896.  A  rehearing  was  applied  for,  but  refused  on 
June  29,  1895.  The  case  will  be  found  reported  in  47  An.,  p.  1238. 
Our  decree  amended  the  judgment  appealed  from  by  deducting  five 
thousand  dollars  from  the  amount  allowed  to  the  plaintiiT,  leaving 
him  indebted  to  the  succession  in  the  sum  of  five  thousand  and  fifty- 
six  dollars,  instead  of  fifty -six  dollars,  but  in  all  other  respects  it 
affirmed  the  judgment.  On  December  22,  1894,  the  administratrix 
filed  a  provisional  account,  iu  which  she  averred  that  the  Oakland 
plantation  (the  property  in  question)  had  passed  out  of  the  suc- 
cession by  the  effect  of  the  judsirment  referred  to,  but  that  an  ap- 
peal had  been  taken  by  a  creditor  which  was  still  pending.  She  fur- 
ther stated  that  the  movables  on  that  plantation,  made  immovable 
by  destination,  had  not  passed  out  of  the  succession  by  that  decree, 
and  that  she  had  sold  the  same.  In  her  accounts  she  debits  herself 
with  the  price  of  certain  mules  from  that  plantation. 

On  the  28th  of  June,  1895,  S.  P.  Walmsley,  by  petition,  applied 
for  an  appeal  from  the  judgment  of  Juiy  6,  1894,  alleging  that  he 
was  a  creditor  of  the  succession  and  was  aggrieved  thereby.  An 
appeal  was  allowed  him,  and  on  his  prayer  the  plaintiff ,  Vincent,  and 
the  defendant,  Mrs.  C.  M.  Philips,  were  cited  to  answer  the  appeal. 
Walmsley  furnished  his  appeal  bond  on  the  29th  of  June,  1895.  Mrs. 
Philips  was  cited  as  tutrix  administering  the  succession  and  as  ad  - 
ministratrix  of  the  succession.  Citation  of  appeal  was  served  on 
Vincent  on  July  5,  1895,  and  on  Mrs.  Philips  on  July  3,  1895. 

Vincent  filed  in  this  court  a  plea  of  res  adjudicata  and  estoppel, 
based  on  the  judgment  of  this  court  in  the  matter  of  the  appeal  of 
the  Metropolitan  Bank.  In  the  event  that  plea  be  overruled,  he 
then  asked  that  the  judgment  appealed  from  be  amended  by  allow- 
ing him  eight  instead  of  five  per  cent,  on  the  revenues  of  the  Oak- 
land plantation,  thus  entitling  him  to  seventeen  thousand  eight  hun- 
23 
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dred  and  forty  dollars,  instead  of  eleven  thousand  one  hundred  and 
fifty  dollars. 

In  reference  to  the  amendment  of  the  jadgment,  appellant  main- 
tains that  an  appellee  can  not  ask  for  an  amendment  of  the  judg- 
ment appealed  from  except  by  way  of  answer  to  the  appeal,  and,  if 
appellee  demand  the  reversal  of  the  judgment,  he  shall  file  his  an- 
swer at  least  three  days  before  that  fixed  for  argument;  otherwise 
it  shall  not  be  received.     Citing  C.  P.  894,  895  and  902. 

There  is  a  much  more  serious  obstacle  than  this  in  the  way  of  an 
amendment  of  the  judgment.  If  plaintiff  were  to  be  held  entitled 
to  an  increase,  it  would  be  greatly  to  the  prejudice  of  the  suc- 
cession and  its  creditors.  The  administratrix  of  the  successiouy 
the  succession  representative,  is  not  an  appellant,  but  an  ap- 
pellee. As  representative  of  the  mass  of  creditors,  it  is  evident 
she  thought  it  better  to  leave  matters  as .  they  were  than 
to  risk  an  appeal,  and  through  and  under  it  an  adverse  amend- 
ment. We  do  not  think  appellant  is  authorized  to  stand  in  judg- 
ment for  the  purposes  of  an  amendment  in  favor  of  Vincent  and 
against  the  succession.  As  matters  stand  we  do  not  see  how,  under 
the  decisions  of  this  court,  it  would  be  possible  to  amend  the  judg- 
ment as  between  Vincent  and  the  succession  of  Philips,  both  being 
appellees.  But  if  the  judgment  could  not  on  appeal  be  altered  in 
these  respects,  wherein  it  might  be  prejudicial  to  the  plaintiff,  it  is 
difficult  to  see  how  either  on  principles  of  either  *law,  justice  or 
equity  it  could  be  altered  in  favor  of  the  succession,  for  practically 
if  appellant  were  successful  in  any  respect  on  the  appeal,  it  would 
not  enure  to  his  individual  or  special  benefit,  but  to  all  the  credit- 
ors. He  presents  himself  before  us,  not  as  a  creditor  holding  any  spe- 
cial relations  to  the  succession,  or  to  the  property  involved  in  this 
litigation,  but  as  a  mere  general  creditor.  Appeals  such  as  that 
sought  here  would,  if  allowed,  destroy  the  principle  of  mutuality. 
There  doubtless  are  cases  where  this  principle  would  not  be  a  con  - 
trolling  factor  in  determining  a  right  of  appeal,  but  this  case  does 
not  fall  within  the  line  of  exceptional  cases.  2  New  Series,  524, 
525,  Bargebut  et  al,  vs.  Their  Creditors. 

Again,  if  this  particular  creditor  could  have  the  judgment  modi- 
fied, so  could  any  other  creditor,  and  we  would  have  a  succession  of 
separate  appeals  by  individual  creditors  from  the  same  judgment  on 
the  same  record  and  evidence.      These  appeals  would  be  substan- 
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tially  nothing  more  nor  less  than  rebearings  of  oar  original  opinion — 
each  appellant  urging  errors  and  attempting  possibly  to  raise  new 
points,  or  to  more  forcibly  present  those  already  made  and  passed 
on.  In  the  matter  of  the  appeal  of  the  Metropolitan  Bank,  the  ap- 
pellant urged  that  the  defendant,  as  tutrix  administering,  was  not 
authorized  to  stand  in  judgment  in  a  suit  for  a  resolution  of  the  sale. 
That  was  an  objection  which  we  think  he  was  authorized  to  raise. 
The  judgment  of  the  lower  court  was  open  to  review  on 
that  issue,  but  this  court  having  decided  that  the  tutrix 
was  authorized  to  stand  in  judgment  as  administering  the  succession, 
that  decision  must  stand  as  the  law  of  the  case.  No  possible  argu  - 
ment  could  alter  our  opinion  on  that  point.  Her  status  was  therein 
fixed  and  settled.  If  the  tutrix  was  authorized  to  stand  in  judgment 
in  that  case,  as  we  hold  she  was,  she  represented  in  that  suit  the 
mass  of  creditors — Certainly  the  general  creditors,  and  the  peculiar 
condition  in  which  we  find  this  case  forces  upon  us  the  considera- 
tion, though  no  motion  to  dismiss  is  made,  whether  the  appellant  is 
in  law  entitled  to  appeal  in  order  to  reopen  the  case  on  its  merits. 
In  this  connection  it  will  be  noticed  that  the  administratrix  herself 
has  acquiesced  in  the  judgment,  also  that  appellants  appeal  was  nec- 
essarily a  devolutive  appeal.  That  he  furnished  bond  on  the  very 
day  the  rehearing  in  the  Metropolitan  Bank  was  refused,  and  that 
Vincent  was  not  cited  until  after  our  decree  on  the  appeal  of  the 
bank  was  made  final  by  the  refusal  on  rehearing.  As  between  the 
succession  represented  by  the  administratrix  and  Vincent,  more  than 
a  year  has  now  elapsed  since  the  rendition  of  the  ludgment  of  the 
District  Oourt  and  the  judgment  has  become  final.  When  at  the  in- 
stance of  the  Metropolitan  Bank  Mrs.  Philips  was,  as  administratrix, 
made  an  appellee,  she,  as  such,  represented  all  the  creditors  of  the 
succession,  and  the  judgment  in  that  case  bound  them  all^-certainly 
all  who  did  not  occupy  some  exceptional  situation  as  a  creditor  and 
in  reference  to  the  particular  property  and  in  the  absence  of  fraud. 
(See  Condee  vs.  Lord,  2  N.  Y,  269.) 

The  plaintiff,  vendor  of  the  property,  was  entitled  to  find  a  de- 
fendant against  whom  he  could  institute  proceedings  for  a  resolution 
of  the  sale,  and  it  would  have  been  utterly  impracticable  for  him  to 
have  made  all  the  creditors  of  the  succession  parties  defendant. 
They  could  have  intervened  below  for  the  protection  of  their  inter- 
ests, if  they  deemed  them  not  well  defended  nor  liable  to  be  so. 
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Several  caaes  of  this  court  have  attracted  our  attention  on  this 
subject,  among  them  the  case  of  Lacroix  vs.  Menard,  7  Martin,  N. 
S.,  346  and  347;  The  State  vs.  Judge,  etc.,  12  Rob.  320;  Succession 
of  Pomeroy,  22  An.  518;  Oonery,  Jr.,  vs.  Waterworks  Co.,  42  An. 
442,  443,  444;  Gillespie  vs.  Scott,  32  An.  767;  Heroman  vs.  Louisi- 
ana Institute  of  Deaf  and  Dumb,  34  An.  813;  Taylor  vs.  Carroll, 
28  An.  (N.  R.)  ;  Louque's  Digest  No'.  10,  p.  347  (Opinion  Book  45, 
page  64)  ;  Ross  vs.  Enaut,  46  An.  1250;  Gasqnet  vs.  School  Direc- 
tors, 45  An.  342;  Trounstine  &  Co.  vs.  Ware,  39  An.  939;  Paland 
vs.  Railroad  Co.,  44  An.  1003;  Desmaries  vs.  Police  Board,  42  An. 
799;  Dupre  vs.  Board  of  Police,  42  An.  801. 

The  question  of  ree  Judicata^  and  that  of  the  capacity  of  the  appel- 
lant to  appeal  for  the  purposes  for  which  he  appeals,  run  closely 
together  when  applied  to  the  facts  and  circumstances  of  this  case. 

Another  view  of  this  matter  which  suggests  itself  to  us  is  whether, 
when  the  Metropolitan  Bank  undertook,  as  a  general  creditor,  to 
appeal  from  the  judgment,  he  did  not  in  reality,  though  not  profess- 
edly, act  for  and  on  behalf  of  himself  and  all  similarly  situated. 
Hawthorne  vs.  Beckwith,  89  Va.  786.  The  best  consideration  we 
can  give  to  this  case  leaves  us  convinced  that  the  appeal  taken  by 
the  Metropolitan  Bank  must  be  taken  to  have  settled  the  law  of  the 
case  and  to  have  fixed  the  rights  of  all  parties  in  respect  to  this  suit, 
whether  it  be  strictly  and  technically  res  ju^iicata  or  not.  Klauber  vs. 
San  Diego  St.  Car  Co.,  98  Cal.  105;  Semple  vs.  Anderson,  9  111. 
546;  Stacez  vs.  Vermont  Cent.  R.  Co.,  32  Vermont,  552;  Lee  vs. 
Stahl,  13  Colorado,  174;  Encyclopedia  of  Pleading  and  Practice, 
verbo  Appeal,  Subdivision,  ^'On  Second  Appeal — ^Law  of  the  Case," 
page  373  et  seq. 

This  conviction  carries  with  it  as  its  consequence  that  we  are  con- 
strained to  dismiss  the  appeal. 

The  appeal  is  dismissed. 


No.  11,977. 
Succession  of  M.  J.  Giddens. 

One  who  is  not  a  creditor  of  a  succession  has  norl^ht  to  demand  that  the  adminis- 
trator of  the  same  shall  file  an  account  of  his  administration. 

When  the  community  is  dissolved  by  the  death  of  one  of  the  spouses,  the  suryivors 
and  the  heirs  are  each  seized  of  one  undivided  half  interest  in  the  community 
property,  subject  to  the  rights  and  privileges  of  the  community  creditors.  This 
interest  can  be  mortgaged  or  sold,  and  is  therefore  subject  to  seizure  by  a  judg- 
ment creditor  of  the  heir  or  of  the  surviving  spouse. 
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A  PPEAL  from  the  Ninth  Judicial  District  Court  for  the  Parish  of 
^^    Red  River.     Hall,  J, 


J.  C,  Egan  for  Rawlins,  Plaintiff,  Appellee. 
J.  F.  Pierson  for  Defendant,  Appellant. 


Argued  and  submitted  December  21,  1895. 
Opinion  handed  down  January  6,  1896. 
Rehearing  refused  February  10,  1896. 


The  opinon  of  the  court  was  delivered  by 

McEnery,  J.  This  case  was  appealed  by  D.  M.  Oiddens  from  a 
judgment  ordering  him  to  file  a  final  account  of  his  administration 
of  the  succession  of  his  deceased  wife.  He  administered  the  same 
as  tutor  of  his  minor  children. 

For  a  fuller  understanding  of  the  issues  involved,  reference  is 
made  to  the  case  of  Rawlins  vs.  Qiddens,  reported  in  46  An.  1X36, 
and  the  decree  on  the  application  for  a  rehearing,  same  volume,  p. 
1146.  In  the  decree  on  the  rehearing  our  former  decree  was 
avoided  and  the  judgment  appealed  from  reversed,  except  that  part 
of  it  against  D.  M.  Qiddens  for  the  debt  of  the  plaintiff,  Rawlins. 
The  right  of  the  plaintiff,  Rawlins,  was  *'  reserved  by  proper  pro- 
ceedings, to  force  a  final  settlement  and  liquidation  of  the  commu- 
nity between  D.  M.  Giddens  and  his  deceased  wife,  Mary  J.  Armi- 
Btead,  and  to  subject  to  satisfaction,  according  to  law,  for  his  judg- 
ment, the  interest  of  his  debtor  thus  ascertained."  Under  this  de- 
cree the  plaintiff  proceeded  against  the  tutor  and  administrator  to 
compel  him  to  ''file  a  full  and  complete  and  fair  account  of  his  ad- 
ministration." The  necessary  order  was  issued.  D.  M.  Giddens, 
the  tutor  administrator,  filed  an  exception  to  the  petition  of  no  cause 
of  action,  as  he  has  no  right  to  compel  any  account  of  the  succes- 
sion of  M.  J.  Giddens;  that  he  does  not  show  that  he  is  a  creditor  of 
the  said  succession  or  an  heir  of  the  deceased.  He  further  excepted 
that  the  two  sons  of  D.  M.  Giddens.  the  sole  heirs  of  said  succes- 
sion, had  not  been  made  parties.  There  is  a  community  between  D. 
M.  Giddens  and  his  deceased  wife  to  settle.  This  the  decree  an- 
nounces in  the  case  of  Rawlins  vs.  Giddens,  before  referred  to. 
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A  party  not  a  creditor  of  a  succesBion  has  no  right  to  provoke  the 
appointment  of  an  administrator  to  it,  and  if  an  administrator  has 
been  appointed,  one  not  a  creditor  of  the  community,  or  of  the  snc- 
cession,  has  no  right  to  compel  the  administrator  to  file  an  account. 
The  relations  between  D.  M.  Qiddens  and  his  minor  children  do  not 
concern  the  plaintiff,  and  the  plaintiff  is  without  authority  to  compel 
him  to  account  to  them,  although  his  proceeding  may  be  intended  to 
ascertain  the  eventual  interest  of  the  tutor  in  the  community  prop- 
erty, which  he  is  administering.  The  moment  the  commu  .ityis  dis- 
solved, the  rights  of  the  surviving  spouse  and  the  heirs  are  fixed.  If 
the  community  owes  no  debts,  the  surviving  spouse  and  the  heirs  are 
each  seized  of  an  undivided  half  interest.  If  the  succession  is  in 
debt,  the  interest  is  eventual,  but  not  beyond  the  reach  of  the  indi- 
vidual creditors  of  each,  subject  to  the  superior  rights  and  privUeges 
of  the  creditors  of  the  community.  All  the  rights  of  the  heirs  may 
be  seized  in  the  succession,  subject  to  the  debts  and  charges. 

Code  Practice,  647;  Noble  vs  Nettles,  3  Rob.  152;  Mayo  vs. 
Stroud,  12  Rob.  105;  Dearmond  vs.  Oourtney,  12  An.  251:  Boisse 
and  Husband  vs.  Dickson,  31  An.  747;  Heirs  of  Fly  vs.  Noble,  87 
An.  667. 

The  surviving  spouse  and  the  heirs  can  mortgage  their  undivided 
share  or  interest,  as  they  own  the  same  in  full  ownership,  subject  to 
the  usufruct  in  favor  of  the  former,  and  always  burdened  with  the 
claim  of  the  creditors.  Dickson  and  Husband  vs.  Dickson,  36  An. 
453.    They  can  therefore  sell  or  dispose  of  the  same. 

It  is  such  a  right  of  interest  as  can  be  seized  and  sold  on  execu  - 
tion  by  a  creditor  of  the  surviving  spouse,  or  of  the  heirs. 

In  such  a  case  the  purchaser  would  stand  in  the  same  relation  to 
the  community  or  the  succession  as  the  debtor  would  have  done  on 
a  full  and  complete  settlement  of  the  same.  He  would  be  in  a  posi- 
tion on  the  final  settlement,  if  there  was  anything  left,  to  demand  a 
partition  and  receive  the  interest  which  he  had  acquired.  If  he 
purchased  the  interest  of  the  surviving  spouse  he  would  hold  in 
indivision  with  the  heirs,  and  be  in  a  position  always,  as  they  are« 
to  protect  the  interest  which  he  had  acquired. 

The  plaintiff  did  not  correctly  interpret  our  decree  in  the  reserva- 
tion of  his  rights  ^^  to  force  a  final  settlement  and  liquidation  of  the 
community."  It  was  merely  suggest! ve  as  to  the  proper  remedy . 
The  proceedings  adopted  by  the  plaintiff  would  not  have  the  effect 
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of  a  partition  suit  in  separating  the  interest  of  his  debtor  from  that 
of  the  heirs,  and  rendering  the  specific  interest  subject  to  seizure  for 
the  satisfaction  of  his  debt.  The  provoked  account  might  be  final  and 
complete.  The  account  might  show  what  was  due  the  heirs  and  the 
property  in  the  succession  in  which  the  heirs  have  an  interest.  They 
conld,  if  they  so  desired,  still  hold  it  in  indi vision  with  the  tutor  or 
administrator  in  the  same  manner  as  if  the  community  had  owed  no 
debts  and  the  heirs  had  been  placed  in  possession  in  conjunction  with 
the  surviving  member  of  the  community.  The  judgment  creditor  of 
one  of  the  spouses  would  be  compelled  to  seize  the  undivided  in- 
terest of  his  de  tor,  and  the  purchaser  would  eventually  be  driven 
to  a  suit  for  the  partition  of  the  property  held  in  indivision  by  him 
and  the  heirs. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
avoided  and  reversed,  and  it  is  now  ordered  that  the  plaintiff's  suit 
be  dismissed,  with  the  reservation  in  his  favor,  as  announced  in  the 
decree  in  the  case  of  Rawlins  vs.  D.  M.  Giddens  et  als.,  No.  11,480  on 
the  docket  of  this  court,  and  reported  in  46  An.  1146. 

Mb.  Juoticb  W ATKINS  recused. 


No.  11,964. 
Louis  E.  Ball  vs.  Julius  Lbvin  &  Oo. 

Joint  owners  of  a  saw-mlU  plant,  having  tortiously  and  wrongfully  entered  upon 
the  partnership  premises  on  a  Sunday  when  tbe  other  joint  proprietor  was 
absent,  and  removed  therefrom  certain  important  parts  of  tbe  machinery 
essential  to  tbe  operation  of  tbe  mill,  and  carried  them  awty,  for  the  expressed 
purpose  of  preventing  the  latter  from  operating  the  mill,  and  kept  them  away 
for  more  than  a  month,  during  which  time  the  mill  was  idle. 

Held,  That  tbe  co- proprietor,  who  has  thus  had  his  rights  invaded  and  prevented 
from  operating  tbe  plant,  is  entitled  to  actual  and  punitive  damages  commen- 
surate with  bis  loss  and  injury. 

APPEAL  from  the  Tenth  Judicial  District  Court  for  tbe  Parish  of 
Rapides.     AndrewSy  J. 


Robert  P.  Hunter  and  H.  L,  Daigre  for  Plaintiff,  Appellee. 


White  &  Thornton  for  Defendants,  Appellants. 
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Argued  and  sabmitted  December  18,  1895. 
Opinion  handed  down  January  6,  1896. 
Rehearing  refused  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  action  in  damages  ex  delicto^  and  the 
plaintiff  demands  one  thousand  three  hundred  and  twenty -six  dol- 
lars actual,  and  one  thousand  dollars  punitive,  or  vindictive  dam- 
ages. 

There  was  a  trial  by  jury  and  a  verdict  for  seven  hundred  and 
fiftj  dollars,  in  favor  of  the  plaintiff,  and  after  an  unavailing  effort 
tc  obtain  a  new  trial,  the  defendants  have  appealed. 

In  this  court  plaintiff  answered  the  appeal,  and  requested  that  the 
amount  of  damages  awarded  be  so  increased  as  to  allow  him  the 
full  amount  claimed;  and  contemporaneously  therewith  he  filed  a 
motion,  in  which  he  demands  judgment  against  the  defendants  for 
the  additional  sum  of  '*  twenty  per  cent,  of  such  judgment  as  may  be 
finally  recovered  in  this  *  *  *  court"  in  his  favor,  as  damages 
for  a  frivolous  appeal. 

The  petition  alleges  that  plaintiff  was  sole  owner  of  the  Magnolia 
saw -mill,  situated  in  the  parish  of  Qrant,  operating  it  at  a  daily 
average  profit  of  thirty-nine  dollars;  and  that  on  the  9th  of  Sep- 
tember, 1894,  he  sold  to  the  defendants  an  undivided  one -half  in- 
terest in  the  plant. 

It  farther  represents  that  defendants,  '*  just  as  soon  as  they  pur- 
chased the  half  interest  of  said  mill,  did  maliciously,  clandestinely,  il- 
legally, wrongfully  and  tortiously  remove  from  said  mill  a  part  of  its 
machinery,  to -wit:  the  cylinder- head  and  steam  chest  valve,  and 
so  crippled  the  mill  that  petitioner  could  not  run  same  from  the 
month  of  September  to  the  24th  of  November,  1894,  causing  the 
mill  to  stop,  and  preventing  its  operation;"  and  causing  the  loss  and 
damage  he  has  complained  of,  and  for  which  he  prays  judgment. 

The  answer  is,  practically,  a  general  denial,  coupled  with  an  aver- 
ment that  defendants  did  no  unlawful  act. 

The  antecedent  history  of  the  transactions  leading  up  to  the  in- 
cident complained  of  may  well  be  given,  as  throwing  some  light  on 
the  matter  in  controversy. 

On  the  28th  of  October,  1893,  the  plaintiff  and  R.  B.  May  pur- 
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chased  the  saw -mill  jointly,  for  the  sam  of  twenty -one  handred 
dollars  on  terms  of  credit,  and  therefor  they  executed  in  favor  of 
the  defendants,  as  vendors,  fourteen  notes,  of  one  hundred  and  fity 
dollars  each. 

Thereafter,  May  sold  his  interest  to  R.  L.  Ball,  the  brother  of 
plaintiff,  and  they  erected  the  buildings,  placed  the  machinery  in 
position  and  set  it  in  motion.  They  paid  three  of  the  purchase  notes, 
and  were,  to  all  appearances,  operating  the  plant  profitably. 

Subsequently  R.  L.  Ball  sold  his  interest  to  Louis  E.  Ball,  the 
plaintiff;  and  the  latter  conveyed  to  the  defendants,  Julius  Levin 
&  Co.,  on  the  10th  of  April,  1894,  above  specified — the  plaintiff  re- 
taining, under  the  new  arrangement,  charge  of  the  operation  of  the 
mill,  and  the  defendants  assuming  control  of  the  financial  depart- 
ment of  the  saw  -mill  business. 

The  price  agreed  on  was  one  thousand  six  hundred  dollars,  and 
that  was  by  the  parties  attributed  to  plaintiff's  notes  in  favor  of  the 
defendants,  squaring  accounts  between  them — ^less  about  one  hun- 
dred and  seventy  dollars. 

The  plaintiff  being  in  arrears  to  the  hands  at  the  saw -mill,  and 
without  meaus  to  operate  the  business  satisfactorily,  it  was  agn^eed 
that  the  defendants  should  advance  the  money  and  reimburse  them- 
selves out  of  the  current  cash  receipts. 

Under  this  arrangement  the  mill  was  operated  with  partial  success, 
but  not  without  some  misunderstandings  and  disputes  between  the 
individual  joint  co- proprietors. 

Ultimately  defendants  made  up  their  minds  to  discontinue  the 
business  and  dissolve  the  partnership;  and  accordingly  they  gave 
the  plaintiff  due  notification  to  that  effect. 

The  proposition  met  with  his  disapproval. 

In  this  condition  of  affairs  the  transaction  chiefly  complained  of  by 
the  plaintiff,  as  resulting  in  his  damage  and  injury,  arose. 

As  a  witness,  the  plaintiff  says: 

"My  brother  and  I  prepared  to  start  the  mill  under  that  agree- 
ment, and,  before  we  could  start,  they  [Messrs.  Seiss  and  Levin,  two 
of  the  defendants]  came,  on  Sunday,  while  I  was  away.  I  didn't  see 
this  done,  bnt  was  informed  of  it.  They  took  off  the  valve,  and  the 
packing  out  of  the  cylinder.  The  valve  they  took  off  was  one  out  of 
the  steam  chest,  and  the  packing  rings  out  of  the  cylinder.  That 
disabled  the  machinery  so  that  it  could  not  run.  That  was  done  on 
Sunday,  while  I  was  away." 
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Again : 

*^  After  this  machinery  was  disabled  it  ^  as  a  difflcalt  matter  to  re- 
place those  valves  and  rings.  It  was  qaite  expensive,  and  wonld 
have  to  take  time.  I  think  it  was  about  the  9th  of  September,  1894, 
that  they  disabled  the  machinery.  The  mill  was  closed  from  the 
9th  of  September  to  aboat  the  24th  of  November." 

Again: 

''  Daring  the  time,  from  the  9th  of  September  to  the  24th  of  No- 
vember, I  was  there  and  anxious,  ready  and  willing  to  go  on  and 
operate  the  mill.  There  was  nothing  to  prevent  me  doing  so  besides 
the  mill  being  disabled." 

This  witness  and  his  brother  testify  that  since  the  mill  was  sold  to 
O.  E.  Ball  &  Son,  in  November,  1894,  it  has  been  continuously  op- 
erated at  a  profit. 

Mr.  Seiss,  one  of  the  defendants  above  mentioned,  as  a  witness 
makes  this  statement,  viz. : 

*^  I,  together  with  Mr.  Jacob  Levin  [another  member  of  the  de- 
fendant firm]  and  Mr.  Roberts  went  to  the  Magnolia  saw -mill  and 
removed  the  portions  of  machinery  mentioned.  I  don't  remember 
the  date,  but  it  was  some  time  in  the  early  part  of  September.  It 
was  on  Sunday.  We  determined  to  remove  this  machinery  on  the 
Saturday  before.  I  wish  to  correct  my  previous  statement  and  say 
that  it  was  on  Sunday  morning  that  we  determined  to  remove  the 
machinery.  Mr.  Jacob  Levin  came  to  me  at  Levin,  with  word  from 
Mr.  Julius  Levin,  to  go  there  and  remove  that  machinery — ^to  re- 
move such  parts  of  it  as  would  prevent  Mr.  L.  E.  Ball  from  operating 
the  plant.    We  went  there  that  day  and  made  the   removal.     We 

brought  this  removed  part  to  Levin. 

*****  *  *  * 

I  took  this  machinery  openly,  in  broad  daylight;  there  was  no 
one  present  at  the  time  bat  a  little  boy  *  *  *  It  would  have 
cost  thirty -five  dollars  or  forty  dollars  to  have  replaced  this  ma- 
chinery, and  it  would  have  taken  ten  or  fifteen  days  to  have  done  it." 

This  is  the  testimony  for  the  defendants  in  chief ;  and  it  not  only 
corroborates  that  of  the  plaintiff,  but  places  the  transaction  in  a 
bolder,  broader  light.  It  is  an  open,  frank  avowal  of  a  most  unwar- 
ranted trespass  upon  the  plaintiff's  property  during  his  absence, 
without  his  knowledge,  and  to  his  great  injury  and  detriment.  It 
was  done  in  pursuance  of  an  agreement  between  the  defendants. 
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8iich  portions  of  the  machinery  were  detached  from  the  mill  *'a8 
wonld  prevent  Mr.  L.*  E.  Ball  (the  i  laintiff)  from  operating  the 
plant."  This  trespasB  was  planned,  agreed  upon  and  consummated 
on  Sunday^  when  no  one  was  present  bat  a  small  boy,  and  they 
openly  and  publicly  carried  the  pieces  of  machinery  away — entirely 
beyond  the  reach  of  the  plaintiff,  and  kept  them  for  more  than  six 
weeks,  during  which  time  the  mill  remained  idle  and  could  not  be 
operated. 

True  it  is  that  the  mill  had  not  been  in  operation  for  some  weeks 
prior  to  the  date  it  was  dismantled;  but  the  plaintiff  was  in  readiness 
to  operate  it  at  all  times,  and  was  only  prevented  from  doing  so  by 
the  defendants.  And  the  immediate  cause  of  ^he  tortious  and  un- 
warranted action  of  the  defendants  in  dis  nantling  the  mill  was  the 
announced  determination  of  the  plaintiff  to  open  up  the  mill. 

As  the  result  of  these  transactions  the  plaintiff  was  constrained  to 
consent  to  a  sale  of  the  plant  to  third  parties. 

It  is  quite  evident  that  defendants  had  no  right  ^*  to  take  the  law 
into  their  own  hands;"  and  we  think  plaintiff  is  entitled  to  some  re- 
muneiation,  and  that  defendants  should  be  made  to  pay  for  their 
unwarrantable  trespass  upon  his  rights. 

But  we  think  the  verdict  of  the  jury  is  excessive  and  should  be  re- 
duced to  the  sum  of  three  hundred  dollars;  and  that,  as  thus  re- 
duced, the  judgment    ppealed  from  should  be  afiSrmed. 

It  is  therefore  or.dered  and  decreed  that  the  verdict  of  the  jury 
and  the  judgment  thereon  based  be  reduced  to  the  sum  of  three 
hundred  dollars,  and  that,  as  thus  reduced,  the  same  be  affirmed. 

It  is  further  ordered  and  decreed  that  the  plaintiff  be  taxed  with 
the  costs  of  appeal. 


No.  11,864.  mil 

Emma  Steppe  vs.  Charles  Alter  and  Jambs  O'Rourke.  ^  ^l^l 

Every  one  is  boand  to  keep  his  buildings  in  repair,  so  tliat  neitlier  their  fail  nor 
that  of  any  part  of  the  materials  composing  them  n-ay  injure  the  neighbors  or 
passengers  under  penalty  of  ail  losses  and  damages  which  may  result  from  the 
negl'  ct  of  the  owner  In  that  respect.  The  owner  of  the  building  can  not  free 
himself  from  this  primary  obligation  by  leaving  to  an  insurance  company, 
which,  carrying  a  policy  on  the  building  had  elected,  after  a  Are,  t«»  make  re- 
pairs apon  it,  to  determine  the  necessity  of  and  the  extent  of  repairs.  He  can 
not,  as  between  himself  and  the  public,  shift  responsibility  from  himself  to  the 
insurance  company.  The  insurance  contract  may  flx  and  deterrain«»  ihe  rights 
and  obligations  of  the  parties  thereto,  but  it  is  not  a  meusurc  for  the  rights  of 
the  pnblic,  nor  a  criterion  by  which  to  test  the  liability  of  the  owner  to  it. 
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\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
r\     Ring  J  J. 


Lloyd  Posey  J  Horace  E.  Upton  and  Joseph  N.  Wolf  son  for  Plaintiff, 
Appellee. 


Semmes  A  Legendre,  Branch  K,  Miller  and  H.  H,  Price  for  Alter, 
Defendant,  Appellant. 


Argued  and  submitted  December  6,  1895. 
Opinion  handed  down  December  16,  1895. 
Rehearing  refused  February  10,  1896. 


Plaintiff,  while  at  work  in  the  employ  of  the  Gulf  Bag  Company, 
doing  business  at  Nos.  82,  84  and  86  South  Peters  street,  was  hurled 
down  and  buried  beneath  the  ruins  or  debris  of  a  falling  wall.  By 
the  fall  of  the  wall  upon  her  she  was  bruised  severely — three  of  her 
ribs  were  crushed  in  and  broken;  her  left  leg  was  sprained,  and  her 
right  leg  badly  broken  in  two  places.  She  was  shocked  and  badly 
hurt.  She  was  immediately  taken  to  the  Charity  Hospital,  where 
she  remained  from  about  20th  June,  1892,  until  August  4,  1892  She 
was  removed  to  the  Touro  Infirmary,  where  she  remained  until  the 
1st  of  January,  1893. 

The  injnties  received  by  her  resulted,  and  were  directly  occa- 
sioned by  the  falling  of  the  wall  ai>ove  referred  to,  which  was  a  wall 
in  common  separating  the  building  of  the  defendant,  O'Rourke,  oc- 
cupied and  leased  by  the  Oulf  Bag  Company,  from  the  adjoining 
building  No.  80  South  Peters  street,  owned  by  the  defendant.  The 
demand  was  for  twenty- five  thousand  dollars  damages. 
.  The  suit  against  O'Rourke  was  discontinued  before  trial.  There 
was  judgment  for  plaintiff  for  six  thousand  five  hundred  dollars,  and 
defendant  Alter  appeals. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  The  facts  connected  with  the  falling  of  the  wall 
which  gave  rise  1o  the  present  litigation  were  brought  to  our  atten- 
tion in  the  matter  of  Knoop  vs.  Alter  and  O'Rourke,  reported  in  47 
An.  570.     Some  testimony  not  adduced  on  the  Knoop  trial  was  in- 
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trodaced  in  the  present  case,  bat  it  is  not  of  sach  a  character  as  to 
alter  oar  views  as  to  the  legal  responsibility  of  the  defendfint  for 
the  conseqnences  of  that  occarrence.  Defendant  renews  his  argn* 
ment  that  the  Home  Insarance  Company  having  nnder  its  policy  of 
insarance  elected  to  repair  and  rebnild  the  premises  No.  80  South 
Peters,  and  having  taken  control  and  possession  of  the  property, 
he  had  no  control  or  direction  of  the  work,  that  the  property 
and  work  being  nnder  the  exclnsive  control  of  the  company  and  its 
agents,  nnder  such  circumstances  the  only  parties  to  whom  plain- 
tiff coald  look  for  redress,  if  there  were  fault  and  injury,  would  be 
those  engaged  in  the  work.  He  cites  in  support  of  his  position, 
Camp  vs.  Wardens,  7  An.  321;  Gallagher  vs.  Soathwestern  Expo- 
sition Association,  28  An.  94i;  Sweeney  vs.  Murphy  and  Murphy, 
82  An.  628;  Peyton  vs.  Richards,  11  An.  62;  Davie  vs.  Levy,  39  An. 
655. 

In  the  first  three  of  these  cases  the  plaintiffs  were  ^*  employees  " 
of  persons  who  had  contracted  with  the  owner  of  property  for  the 
construction  of  buildings.  The  rights  and  obligations  of  parties  were 
tested  in  view  of  relations  of  ^'master  and  servant"  and  ^< fellow 
servants,"  and  as  viewed  from  the  standpoint  of  privity  of  contract. 

In  Camp  vs.  Wardens,  7  An.  327,  Mr.  Justice  Rost,  referring  to 
the  effect  which  the  fact  of  ** employment"  has  in  passing  upon 
questions  of  liability  for  personal  injuries,  said:  '*  This  did  not  result 
from  any  arbitrary  rule ;  it  is  deducible  from  elementary  principles  of 
law.  There  is  no  contract  between  the  owner  of  the  house  and  the 
neighbor  or  passenger  which  can  at  all  modify  the  fundamental  rule 
that  every  man  is  bound  to  use  his  own  property  so  as  to  cause  no 
injury  to  others,  and  he  is  accordingly  held  responsible  to  them .  for 
slight  neglect  in  the  use  or  care  of  it.  The  case  is  different  with  re- 
gard to  servants  and  overseers." 

In  the  case  at  bar  there  were  no  relations  springing  from  employ- 
ment of  the  plaintiff,  either  by  Alter  or  the  Home  Insurance  Com- 
pany.    She  is  a  stranger  or  third  party  as  to  both. 

In  Peyton  vs.  Richards,  11  An.  62,  plaintiff's  slave,  while  walking 
along  the  sidewalk  of  Camp  street,  in  froat  of  a  building  which  was 
in  process  of  construction,  was  killed  by  the  falling  of  cast  iron 
columns  and  entablatures  which  formed  the  front  of  said  building. 
The  evidence  showed  that  the  property  belonged  to  Dr,  Farrelly  and 
that  John  McVittie   was  the  undertaker  of  the  building.    McVittie 
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made  a  special  contract  with  Newton  Richards  (whom  plaintiff  had 
made  defendant  in  the  case)  to  put  np  the  iron  front  of  which  Mc- 
Vittie  furnished  the  materials,  and  Richards  made  another  special 
contract  with  one  Thompson  to  do  the  same  work.  Thompson  him- 
self performed  the  work  with  the  assistance  of  laborers  hired  and 
paid  by  himself.  Just  as  the  work  was  completed  the  iron  columns 
and  plates. fell  to  the  ground  in  consequence  of  not  being  sufficiently 
propped  with  pieces  of  wood  under  the  horizontal  pieces,  as  was 
usual  and  customary.  The  court  held  that  Thompson,  by  whose 
fault,  negligence  or  unskilfulness  the  accident  happened,  was  not 
the  servant  or  overseer  of  Richards,  and  that  the  latter  was  not  lia- 
ble to  the  plaintiff.  The  suit  was  not  directed  against  the  owner  of 
the  building. 

In  Davis  vs.  Levy,  89  An.  556,  plaintiff  attempted  to  hold  Levy, 
who  was  engaged  in  the  businedS  of  running  a  coal  yard,  responsible 
for  personal  injuries  received  from  the  act  of  one  Harris  (with  whom 
he  had  contracted  for  taking  coal  from  a  barge  on  the  rivf  r  to  his 
yard),  in  improperly  constructing,  in  order  to  perform  his  work,  a 
run  or  bridge  over  the  public  street.  Defendant  was  not  sued  for 
failure  to  perform  any  duty  incumbent  upon  him  as  owner  of  the 
coal  yard,  but  as  being  substantially  the  party  who  had  put  up  the 
obstruction  in  the  street. 

The  position  of  the  defendaut  in  the  present  case  is  substantially 
that  because  he  had  entered  into  a  contract  of  insurance  with  an  in- 
surance company  by  which  he  was  to  be  indemnified  to  a  certain 
amount  in  case  of  fire,  the  company  reserving  the  right  at  its  own 
option  of  repairing  or  rebuilding  the  property,  he  was  relieved  from 
the  obligation  as  the  owner  of  the  property  of  keeping  constantly 
advised  as  to  its  condition  and  situation  as  connected  with  the  safety 
of  his  neighbors  or  of  the  public. 

*  This  is  a  general  primary  obligation  imposed  on  him  by  law  of 
which  he  can  not  divest  himself  by  a  contract  with  others,  by  which 
they  and  not  he  are  to  decide  and  determine  the  extent  and  charac- 
ter of  his  obligations.  The  contra  t  between  himself  and  those  par- 
ties may  serve  as  the  criterion  and  measure  of  rights  and  obliga- 
tions between  themselves,  but  does  not  measure  the  rights  of  third 
persons  and  determine  his  liabilities  to  them.  It  was  defendant's 
duty,  both  before  the  fire  and  after  the  fire,  to  bee  that  his  building 
was  in  a  safe  condition.     It  was  specially  his  duty  to  examine  the 
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building  after  the  fire,  to  see  how  that  occurrence  had  affected  its 
situation.  If  at  any  ^iven  moment  a  building  is  unsafe,  it  is  a  mat- 
ter of  no  moment  to  the  general  public  whether  the  danger  from  it 
is  occasioned  by  fire,  by  water,  old  age,  or  improper  construction. 
Defendant  in  his  testimony  says  the  insurance  company  took  chi^rge 
of  the  property  immediately  without  saying  anything  to  him ;  he  did 
not  undertake  to  repair  the  building — he  did  not  undertake  anything 
at  all ;  he  turned  over  the  property  to  the  company  for  the  purpose 
of  repairing  and  reconstructing  what  was  necessary;  he  had  nothing 
to  do  with  the  repairs;  he  held  the  insurance  company  responsible; 
he  told  them  so ;  he  wanted  them  to  make  him  whole ;  he  never 
gave  any  order  or  direction  to  anybody  employed;  he  never  assumed 
any  control  of  the  work;  he  told  the  foreman  (Moore)  he  had  noth- 
ing to  say  in  regard  to  the  matter;  he  did  not  care  about  hearing 
anything  of  it. 

Now  it  is  precisely  this  indifference  to  the  situation  and  failure 
to  give  any  orders  or  direction  in  regard  to  the  building — this  unwil- 
lingness to  hear  anything  about  the  condition  of  affairs  which  has 
given  rise  to  defendant's  present  position.  He  very  erroneously 
believed  that  the  fact  that  he  had  taken  out  a  policy  of  insurance 
with  the  Home  Insurance  Company,  and  that  that  company  would 
make  repairs,  relieved  him  of  all  liability  in  the  matter — that  he  had 
nothing  to  say  in  regard  to  the  matter,  and  could  safely  wash  his 
hands  of  the  whole  affair.  Counsel  say  that  by  no  rational  construc- 
tion could  Alter  be  made  responsible  for  the  builder's  want  of  judg- 
ment. We  are  of  the  opinion  that  the  error  of  judgment  (if  such  it 
was) ,  as  to  the  extent  of  what  was  necessary  to  be  done  to  place  the 
building  in  safe  condition,  must  be  held  to  be  Alter' s  error  of  judg- 
ment— he  had  no  right,  as  far  as  the  public  was  concerned,  to  trans- 
fer to  others  the  duty  of  determining  what  should  be  done  for  pur- 
poses of  safety.  The  company  had  interests  of  its  own  adverse  to 
the  owner — it  was  interests  d  in  making  the  repairs  as  light  as  possi- 
ble, at  as  small  an  expense  as  po9sible,  while  the  rights  of  the  public 
exacted  that  the  repairs  should  be  made  as  full  and  complete  as  se- 
curity to  others  required.  Defendant  chose  to  permit  the  company 
and  its  employees  not  only  to  do  certain  work,  but  to  decide  and  de- 
termine that  certain  other  work  need  not  be  done.  In  adopting  the 
last  decision  Alter  made  it  his  own.  The  situation  is  no  wise  affected 
by  the  fact  that  there  was  a  contract  between  the  insurance  com- 
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pany  and  Alter.  If  Alter  had  in  direct  terms  requested  the  company 
to  send  a  man  to  the  building  to  see  what  repairs  were  needed  for 
purposes  of  safety,  and  it  had  sent  its  builder,  Walther,  fcr  that  pur- 
pose, who  reported  that  everything  was  safe,  when,  in  point  of  fact, 
it  was  not,  unquestionably  Alter  could  not  shelter  himself  behind  the 
erroneous  report  of  the  builder.  (Howe  vs.  New  Orleans,  12  An. 
482.)  This  is  practically  what  has  happened  in  this  case,  the  case 
supposed  differing  only  in  degree. 

In  Qallagher  vs.  Southwestern  Exposition  Association,  28  An. 
944  (cited  by  defendant) ,  the  court  refers  to  the  fact  that  the  whole 
work  had  been  confided  to  a  contractor.  We  do  not  think  that  ex- 
pression was  accidental,  but  had  in  view  cases  where  less  work 
was  contracted  for  than  the  necessities  of  the  situation  demanded 
for  safety.  We  are  of  the  opinion  that  the  judgment  appealed  from, 
decreeing  the  defendant  Alter  legally  responsible  to  plaintiff  for  the 
personal  injuries  which  she  received  as  set  forth  in  his  petition,  is 
correct.     The  extent  of  his  responsibility  is  a  different  matter. 

Before  the  case  went  to  trial  the  plaintiff  was  interdicted  by  reason 
of  insanity,  and  her  curator  was  made  party  as  plaintiff.  During  the 
trial  testimony  was  permitted  (over  defendant's  objections)  to  be 
introduced  to  show  the  insanity  of  the  plaintiff,  its  character  as  to 
probable  duration  and  its  cause.  Defendant  objected  that  evidence 
was  not  admissible  under  the  pleadings,  plaintiff  havii^g  filed  no 
amended  nor  supplemental  petition  setting  up  the  facts  which  were 
sought  to  be  proved.  During  the  trial  (and  over  defendant's  ob- 
jection), the  judge,  the  jury  and  the  clerk  proceeded  to  the  Louis- 
iana Retreat  (an  institution  for  the  care  and  custody  of  insane  per- 
sons), situated  in  New  Orleans,  *'for  the  purpose  (so  the  minutes 
say)  of  viewing  the  plaintiff,  and  for  the  purpose  of  taking  the 
testimony  of  the  Sister  in  charge."  The  record  shows  that  the 
plaintiff  was  brought  in  and  examined  at  the  Retreat,  and  the  tes- 
timony of  several  of  the  ^*  Sisters"  of  the  institution  was  there 
taken.  Defendant  complains  greatly  of  this  proceeding  as  one  in- 
tended solely  to  rouse  the  sympathy  of  the  juiy.  He  argaes  that 
the  large  amount  granted  to  the  plaintiff  was  greatly  due  to  this  visit 
to  the  Retreat. 

The  evidence  in  this  case  establishes  beyond  question  the  physical 
injuries  received  by  the  plaintiff,  and  traces  them  to  the  falling  of 
the  wall  of  No.   30  South  Peters   street.     We  think  the   sufferings 
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which  she  underwent  were  nndonbtedly  very  great.  We  think,  in- 
dependently of  any  question  of  insanity,  that  her  ability  to  provide 
for  her  own  support  and  comfort  was  permanently  affected  and  less- 
ened, if  not  entirely  cat  off.  We  do  not  think  that  plaintiff's  insan- 
ity has  been  established  as  having  been  the  result  of  injaries  re- 
ceived by  her  at  the  time  of  the  falling  of  the  wall,  with  the  cer- 
tainty which  the  law  requires. 

It  may  be  that  the  facts  are  as  plaintiff  contends,  but  the  period 
which  intervened  between  the  accident  and  the  insanity  was  too 
long,  and  the  existence  of  producing  causes  prior  to  the  accident  too 
possible  to  justify  us  in  considering  plaintiff's  position  on  this  point 
legally  established.  The  fact  that  none  of  plaintiff's  family  were 
placed  upon  the  stand  to  controvert  the  theory  of  plaintiff  having 
been  at  one  time  struck  on  the  head  by  a  flat-iron  is  an  unfavorable 
^circumstance.  It  is  true  that  that  theory  rests  upon  the  slightest  of 
foundations — the  statement  of  the  insane  person  herself  since  her  in- 
sanity to  her  attending  surgeon,  but  as  he  stated  in  his  testimony 
fiuch  declarations,  even  coming  from  an  insane  person,  are  fre- 
quently true.  We  think  that  the  antecedent  condition  of  plaintiff 
as  to  her  mental  condition  should  have  been  gone  into  by  the  plain- 
tiff as  part  of  the  proof,  and  that  in  so  doing  it  would  have  been  very 
easy  to  have  negatived  the  existence  at  any  time  of  such  a  blow  on 
the  head  as  was  stated.  We  must  throw  out  of  consideration,  in  de- 
termining this  case,  the  insanity  of  the  plaintiff.  We  are  of  the 
opinion  that  the  jury  did  otherwise,  and  based  its  verdict  to  a  con- 
siderable extent  upon  that  fact. 

We  would  have  been  forced  to  reduce  the  verdict,  independently 
of  any  consideration  of  the  visit  of  the  judge  and  jury  to  the  Louisi- 
ana Retreat,  and  of  the  testimony  there  taken,  but  we  think  it  right, 
however,  to  say  that  that  visit  should  not  have  been  made,  nOr  that 
testimony  taken.  The  physical  condition  of  the  plaintiff'  had  been 
folly  proven — it  really  was  not  an  issue  in  the  case — the  fact  of  her 
insanity,  was  a  conceded  fact,  and  was,  besides,  established  by  judg- 
ment. The  only  thing  which  the  jury  could  "view"  through  the 
visit  was  the  fact  itself  of  a  depression  in  the  head  spoken  of  by  the 
witnesses,  which  had  been  fully  testified  to.  The  jury  were  not  ex- 
perts, and  would  be  no  further  advanced  in  their  deliberations  by 
seeing  this  depression  than  they  would  be  by  following  the'testimony 
of  the  experts,  which  had  been  taken  before  them.  We  agree  with 
24 
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the  defendant  that  the  visit  to  the  Retreat  had  no  good  legal  reason 
to  be  based  npon,  and  that  its  only  effect  would  be  to  prejudice  the 
jury  against  the  defendant  and  cause  them  to  swell  the  damages. 
We  think  a  judgment  for  the  sum  of  four  thousand  dollars  would 
fully  meet  the  ends  of  justice  and  of  law. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judement 
appealed  from  be  amended  by  reducing  the  amount  for  which  judg- 
ment is  rendered  in  favor  of  plaintiff  against  defendant  from  sixty - 
five  hundred  dollars  to  four  thousand  dollars,  and,  as  so  amended, 
that  it  be  affirmed. 


No.  11,»02. 
Basils  Economides  vs.  J.  H.  Hinbiohs  bt  al. 

la  case  the  City  Counoil  grants  to  any  person  a  lease  of  a  market  stall  or  stand, 
in  the  vicinity  of  a  marlcet  ot  the  city,  revocable  at  its  pleasure,  the  tenure  of 
the  lessee,  or  of  any  sub-lessee,  is  necessarily  precarious. 

And,  in  case  any  stall  or  stand  shall  remain  unoccupied  during  three  days  consec- 
utively, the  lessee  of  the'  market  shall  hold  the  same  abandoned  and  subject 
to  the  demand  of  any  other  applicant. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  OrleanA. 
King,  J, 


James  J.  McLoughlin  for  Plaintiff,  Appellant. 


Kerr  &  Duvigneaud  and  Horace  E.  ITpton,  Geo,  W*  Fiynrij  Assist- 
ant City  Attorney,  and  E»  A.  O^Sullivanj  City  Attorney,  for  Defend- 
ants, Appellees. 

Argued  and  submitted  December  2,  1895. 
Opinion  .handed  down  January  6,  1896. 
Rehearing  refused  February  10,  1896. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  action  is  for  the  recovery  of  three  thousand 
dollars  damages  against  the  lessees  of  the  city  markets  in  New  Or- 
leans, the  Commissioner  of  Police  aud  Public  Building3  and  his 
bondsmen,  and  the  police  officer  on  duty  at  the  market,  as  tres* 
passers  and  wrongdoers,  bound  in  aolido. 
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From  a  judgment  in  favor  of  defendants  the  plainti£f  has  appealed. 

His  averment  is,  that  he  is  the  owner  and  proprietor  of  a  certain 
stand,  with  counters,  fixtures  and  appurtenances  thereunto  belong- 
ing, situated  at  the  upper  end  of  the  French  Market,  and  has  op  - 
erated  same  for  along  time,  where  he  sold  cakes,  candies,  soda-water 
and  confections. 

That  on  or  about  the  15th  of  August,  18^4,  during  his  absence 
some  of  said  defendants,  assisted  by  others,  forcibly  broke  open  and 
took  possession  thereof  and  his  property  therein  contained,  and  re- 
fuse to  return  same,  although  repeatedly  demanded  of  them. 

He  avers  that  said  unlawful  seizure  and  appropriation  of  his  prop- 
erty was  malicious  and  calculated  ''  to  injure  him  in  his  business  and 
in  the  estimation  of  the  community,  and  in  hia  own  wounded  feelings 
in  the  full  sum  herein  claimed  and  set  forth." 

He  alleges  that  the  party  making  said  seizure  acted  as  the  agent 
of  the  market  lessees,  and  that  he  has  converted  the  property  to  his  • 
own  use  and  leased  the  premises  to  another;  and  that  the  commi- 
sary  of  the  market  aided  and  assisted  in  the  seizure  and  occupancy 
of  his  stand,  acting  under  the  instructions  of  the  Commissioner  of 
Police  and  Public  Buildings. 

His  estimation  of  the  damages  sustained  is  as  follows,  to-  wit: 

First — Actual  value  of  property  seized  and  detained,  five  hundred 
dollars. 

Second — Loss  of  trade  and  business,  one  thousand  dollars. 

Third — ^Loss  of  credit,  etc.,  one  thousand  five  hundred  dollars. 

Several  answers  were  filed,  generally  pleading  the  general  issue. 
Some  of  the  defendants  urge  the  plea  of  no  cause  of  action. 

The  market  lessees  and  Commissioner  of  Police  aver  that  the  acts 
complained  of  were  performed  by  them  in  the  exercise  of  the  police 
power  vested  in  the  city  of  New  Orleans  and  for  the  promotion  of 
the  public  health,  and  that  any  injury  the  plaintiff  has  suffered  in 
consequence  thereof  is  damnum  absque  injuria. 

The  proof  shows  that  originally  permission  was  given  to  Paul 
Mailhes  to.  open  and  operate  a  soda  water  stand  at  the  end  of  the 
French  market,  ''  revocable  at  the  pleasure  of  the  council ."  Ordi- 
nance No.  6435,  C.  S.,  date  Juno  7,  1892.  Plaintiff  claims  to  have 
acquired  under  Mailbes.  But  he  admitted  in  his  testimony  that  he 
afterward  sold  it  to  an  Austrian,  whose  name  he  could  not  recall, 
about  two  years  ago;   and  that  afterward  ^*  he  gave  it  back  to  Aim." 
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That  he  snbseqaently  sold  it  to  Mr.  Waterman,  of  the  soda  water 
company,  and  that  he  snbseqaently  sold  it  back  to  him;  or,  rather, 
farmed  it  ont  to  him  in  the  way  of  a  lease. 

From  the  foregoing,  and  other  evidence  in  the  record,  it  appears 
that  plaintiff  possessed  a  feeble  and  uncertain  tenure  to  the  stand,  at 
best.  The  right  Mailhes  acquired  from  the  council  was  revocable 
at  their  pleasure.  His  occupancy  of  it  was  merely  occasional,  and  it 
was  constantly  passing  from  the  possession  of  one  to  that  of  an- 
other, in  such  a  way  as  to  indicate  that  the  franchise  was  considered 
practically  of  but  little  value  at  any  time.  Frequently  it  was  not 
in  use  at  all. 

The  markets  of  New  Orleans  are  leased  under  general  market 
ordinance,  and  the  lessees  are  required  to  conform  with  all  the  re- 
quirements specially  set  forth  in  Ordinance  No.  4155,  C.  S.,  entitled 
*'  An  ordinance  for  the  government  of  the  public  markets  of  the  city 
of  New  Orleans,"  Sec.  10  of  which  provides:  **  That  no  person  or 
persons  shall  be  permitted  to  occupy  or  control,  directly  or  indirectly, 
more  than  two  stalls  or  stands  in  any  one  market,  and  when  any 
stall  or  stand  shall  remain  unoccupied  during  three  days  consecutively, 
the  lessees  of  the  market  shall  hold  the  same  aa  abandoned  and,8uh}ect 
to  the  demand  of  any  other  applicant,  and  in  the  event  the  lessee 
shall  refuse,  fail  or  neglect  to  rent  said  stand  or  stall  so  unoccupied, 
then,  in  that  event,  it  shall  become  the  duty  of  the  commissioner  of 
public  buildings  to  lease  or  rent  the  same;  provided,  however,  that 
the  stall  or  stand  so  vacated  shall  not  be  leased  to  any  other  than  an 
actual  occupant." 

It  is  manifest  that  under  the  circumstances  the  market  lessees 
were  charged  with  the  duty  of  treating  the  stand  of  plaintiff  as  hav- 
ing been  abandoned,  and  subject  to  the  demand  of  any  other  appli- 
cant. 

The  lease  was  revocable  at  the  pleasure  of  the  council;  and  the 
plaintiff  did  not  and  could  not  acquire  a  right  in  perpetuity. 

In  our  opinion,  the  court  below  properly  disposed  of  the  cause. 

Judgment  affirmed. 
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No.   11,976. 
Henby  p.  Hakb  vs.  William  Hakb  and  William  Ooaoh. 

Salt  having  been  Instituted  against  the  tvro  individuals  who  compose  acommer- 
ciai  partnership  in  process  of  liquidation,  the  prayer  being  for  a  Judgment 
againsttheniinaoj/Wo,  and  the  evidence  disclosing  that  the  plaintiff  had  ren- 
dered services  only  for  the  exclusive  benefit  of  one  of  the  members  who  waa 
unable  to  give  the  business  his  time  and  attention,  the  other  should  be  ex- 
onerated from  liability  therefor. 

In  such  case  the  expenditures  made  by  the  Arm,  or  from  the  assets  thereof,  in 
partial  or  complete  settlement  of  said  claim,  may  go  into  the  partnership  set- 
tlement when  made  inter  te. 

APPEAL  from  the  Fourth  Jadlcial  District  Court  for  the  Parish  of 
Grant.     TTeor,  J. 


R.  J.  Bowman  and  D.  E,  Corhitt  for  Plaintiff,  Appellee. 


John  C.  Ryan  for  Defendant,  Appellant. 


Ar^ed  and  submitted  December  20,  1895. 
Opinion  handed  down  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Plaintiff  claims  of  defendants  in  »olido  $3881.17 
with  interest  from  December  9,  1892,  on  an  open  account  for  this, 
to -wit: 

That  in  1886,  the  defendants  formed  a  partnership  '*  for  the  pur- 
pose of  buying  and  selling  lumber,"  and  that  they  *'  continued  said 
business  until  1892,  when  William  Hake  filed  a  bill  in  chancery  in 
the  Gbrcuit  Court  in  the  county  of  Kent,  State  of  Michigan,  for  a  set" 
tlement  and  dissolution  of  said  partnership;"  which  suit  is  still  pend- 
ing— ^all  of  the  parties  being  citizens  of  the  State  of  Michigan. 

"That  about  1886  the  said  partnership  employed  petitioner  at  the 
price  of  seventy -five  dollars  per  month,  and  petitioner  remained  in 
the  employment  of  said  partnership  until  December  9,  1892. 

"That  said  partnership  was  a  commercial  one,  and  that  its  engage- 
ments bound  the  members  thereof  in  aolido;  and  that  the  items  of 
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«aid  accoant  are  entered  on  their  books,  and  their  said  indebted- 
ness has  been  repeatedly  acknowledged  by  the  defendants. 

^'That  said  partnership  was  dissolved  by  said  suit  for  a  settle- 
ment and  dissolution,"  and  on  account  of  the  '^disagreement  of  the 
partners." 

That  the  defendants  '*  are  residents  of  the  State  of  Michigan  and 
absent  from  the  State  of  Louisiana,"  but  possess  a  large  amount  of 
property  within  the  jurisdiction  of  the  court,  for  the  attachment  of 
which  they  prayed. 

On  plaintiff's  prayer,  a  curator  ad  hoc  was  appointed  to  represent 
the  absent  defendants,  contradictorily  with  whom,  after  his  appoint- 
ment, proceedings  were  inaugurated  and  property  attached. 

The  account  annexed  to  the  petitiop  is  of  the  following  tenor,  viz. : 

Grand  Rapids,  Mich.,  October  i,  1894. 
COACH  A  Haks,  Db. 

To  Hbnby  p.  Hake,  for  seryices. 
1886. 
Jfay  26,  SerTloes  commenced,  to  December  9, 1892,  six  years  and  Biz  months, 

at  175  per  month $5,860  00 

Cr. 

«y  cash r2,811  28 

By  goods  from  store 167  00 

$2,468  83 

Balance  dne $3,381  17 

Interest  item  omitted. 

On  the  trial  there  was  judgment  in  favor  of  the  plaintiff  against  the 
defendants  in  8olido  for  ''  the  sum  of  three  thousand  three  hundred 
and  eighty- one  dollars,  being  the  amount  sued  for,  less  the  credits 
admitted  by  the  plaintiff  In  his  petition,  and  costS)  sustainiog  the 
attachment,''  etc. 

From  this  judgment  the  defendant,  William  Coach,  alone  has  ap- 
pealed, William  Hake  not  appearing  in  this  court  to  complain  of  the 
Judgment. 

In  the  lower  court,  the  defendant,  William  Coach,  personally  ap- 
peared, and  through  his  attorney  filed  certain  exceptions  to  the  suffi- 
ciency and  regularity  of  the  proceedings,  which  were  overruled ;  but 
they  need  no  mention,  inasmuch  as  they  are  not  mentioned  in  his 
brief  or  oral  argument. 

For  answer,  the  curator  ad  hoc  appointed  for  William  Hake  plead 
a  general  denial. 

Thereupon  counsel  for  William  Coach  tendered  the  exception  that 
plaintiff's  suit  is  against  the  partnership  of  Coach  and  Hake,  and 
that  it  was  at  date  suit  was  filed,  as  well  as  at  this  time,  ^*  in  course 
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•Qf  liquidation  and  settlement  "  in  the  suit  pending  in  the  Circuit 
Court  of  Kent  county,  Michigan,  to  which  plaintiff  makes  reference 
in  his  petition,  and  where  ajl  the  partners  reside;  ''  and  that  plain- 
tiff's redress  and  interest,  if  any  he  has,  like  other  creditors  of  the 
partnership,  is  in  the  suit  for  the  liquidation  and  settlement  of  the 
partnership  affairs  of  which  he  is  a  creditor,  and  not  in  a  separate 
«uit  against  the  partnership  and  partners,  individually.  That,  if  he 
has  any  action  at  all  against  the  partners  individually,  it  is  only  for 
the  balance  that  might  be  due  him,  if  any,  after  the  partnership 
property  and  effects  have  been  disposed  of  and  the  proceeds  applied 
to  the  payment  of  the  partnership  debts. 

''  That  no  action  lies  against  the  partners  individually,  during  the 
pendency  of  a  suit  for  a  settlement  and  liquidation  of  the  partner - 
«hip." 

As  supplementary  thereto,  counsel  also  filed  an  exception  to  the 
iurisdiction  of  the  court  ratUme  personsB. 

The  exceptions  were  taken  up,  and  referred  to  the  merits ;  and 
thereupon  the  defendant  Coach  filed  an  answer  in  extenso.  The 
judgment,  substantially,  rejects  the  exceptions  in  giving  the  amount 
awarded  against  the  defendants  in  solido. 

In  our  opinion  the  debt  claimed  of  the  defendants  is  one  of  the 
partnership,  and  not  of  the  individuals. 

This  fact  substantially  appears  from  the  face  of  the  petition, 
account  and  judgment. 

In  the  petition  it  is  alleged  that  in  1886  the  two  defandants  formed 
4k  partnership  for  the  purpose  of  buying  and  selling  lumber,  and  that 
it  continued  until  1892,  when  suit  was  filed  in  a  Michigan  court  for 
its  liquidation  and  settlement;  which  suit  is  still  pending. 

But  in  view  of  the  fact  that  this  exception  was  not  distinctly 
passed  upon  by  the  judge  a  quo,  and  no  stress  has  been  laid  on  that 
question  in  argument  of  counsel  on  either  side,  we  are  of  opinion 
that  we  should  take  up  the  case  as  we  find  it  and  deal  with  it  accord- 
ingly. 

An  examination  of  the  evidence  of  the  witnesses  discloses  the 
following  facts  pro  et  eon: 

Keixry  P.  Hake,  plaintiff,  as  a  witness,  states  that  the  services 
charged  for  were  rendered  as  charged,  and  the  amount  credited  was 
received  at  various  dates  during  the  period  of  his  employment. 
That  he  was  not  employed  as  book-keeper,  but  as  general  manager 
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for  the  defendants'  lambering  basineBs;  but  there  was  no  price 
ag^reed  upon  between  himself  and  the  defendants  for  his  services. 

He  states  emphatically : 

**  William  Coach  (the  defendant)  employed  me,  but  there  was  no 
definite  contract  made."- 

The  defendant,  William  Hake,  says,  as  a  witness  on  behalf  of  the 
plaintiff,  that  he  is  '^  not  acquainted  with  the  facts"  with  regard  to 
the  services  plaintiff  had  rendered  the  firm ;  and  he  testifies  to  no 
facte  relative  to  his  son's  employment. 

One  of  the  plaintiff's  witnesses,  who  testified  nnder  commission, 
said  that  managers  of  a  lumbering  business  received  higher  wages 
than  ordinary  laborers — from  fifty  dollars  to  eighty^ five  dollars  more 
per  month.  That  ordinary  laborers  in  that  business  receive  from 
twelve  dollars  to  thirty -six  dollars  per  month. 

He  says  the  services  of  the  plaintiff  were  worth  from  seventy- five 
dollars  to  one  hundred  dollars  per  month,  and  his  board. 

Another  witness  testifies  to  the  same  effect. 

Another  witness  places  bis  estimate  of  plaintiff's  services  per 
month  at  one  hundred  dollars  to  one  hundred  and  twenty -five 
dollars. 

Neither  of  those  witnesses  profess  any  personal  knowledge  of  the 
parties  or  of  plaintiff's  services.  Theirs  is  of  the  nature  of  expert 
testimony,  and  their  statements  were  based  upon  hypothetical  inter- 
rogatories exclusively. 

Charles  W.  Hake,  brother  of  the  plaintiff,  states  that  he  has  been 
tot  years  past  engaged  as  manager  of  the  wholesale  liquor  establish- 
ment of  the  defendant,  Wm.  Hake,  at  Grand  Rapids,  Michigan,  and, 
in  that  capacity,  he  has  handled  his  father's  interest  in  the  partner- 
ship of  Coach  &  Hake.  Knows  that  his  brother  worked  as  general 
manager  for  defendants.  Says  such  services  were  usually  paid  for 
at  the  sum  of  sixty  dollars  to  eighty  dollars  per  month  the  year 
round.  He  says  the  defendant,  William  Coach,  told  him  that  his 
brother,  Henry,  had  learned  the  business  very  rapidly,  and  '<  that  he 
had  concluded  to  pay  him  off  at  the  rate  of  sixty  dollars  per  month 
the  first  year,  and  seventy -five  dollars  the  following  year." 

The  plaintiff  states,  further,  that  he  was  not  only  manager  of  de- 
fendant's lumber  camp,  but  that  he  kept  books  part  of  the  time,  and 
that  his  services  were  worth  from  sixty  dollars  to  seventy -five  dol- 
lars per  month. 
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This  is  the  sum  and  sabstance  of  the  plaintiff's  testimony. 

On  the  part  of  the  defendant,  one  witness  says  twenty- six  dollars 
to  thirty-five  dollars  per  month  '<  clear  of  board,"  is  about  the  valae 
of  plaintiff's  services.  That  he  is  thoronghly  acquainted  with  such 
matters. 

Another  witness  states  it  to  be  a  fact,  that  defendant,  William 
Coach,  was  the  manager  and  superintendent,  and  that  the  plaintiff 
occupied  only  a  subaltern  position. 

Another  witness  states  that  he  was  engaged  at  work  in  the  de- 
fendant's lumber  camp  while  plaintiff  was  there.  That  the  plain- 
tiff was  in  charge  of  the  supplies,  and  kept  the  books  and  the  time 
for  the  laborers  in  the  camp. 

That  ''a  man's  services  of  Hake's  capacity  in  the  business  he  was 
in,  are  worth  twenty -six  dollars  a  month  and  board  during  the 
period  of  his  employment." 

That  he  has  done  ''the  same  work  in  the  same  capacity  as 
Henry  Hake"  before  he  went  to  work  on  his  own  account.  That 
he  has  been  in  the  lumber  business  for  thirty  years  as  proprietor, 
and  is  quite  familiar  with  all  the  branches  of  the  business.  That  he 
has  frequently  been  in  the  camp  where  the  plaintiff  was  employed 
and  has  enjoyed  opportunities  of  seeing  what  kind  of  work  he  was 
engaged  in  doing,  and  of  judging  of  his  ability  and  capacity.  That 
he  has,  himself,  worked  in  the  same  capacity  as  that  in  which  Henry 
Hake  worked  for  one  dollar  per  day  and  board. 

Another  witness  says  that  he  was  at  work  for  the  defendants 
from  1889  till  1892,  and  was  acquainted  with  the  plaintiff  and  the 
kind  of  work  he  was  doing. 

The  plaintiff  was  occupied  irregularly — he  frequently  being  absent 
for  several  months  at  a  time.  That  he  had  understood  from  the 
plaintiff  that  he  was  representing  his  father's  interest  in  the  busi- 
ness. That  he  (witness)  was  familiar  with  the  lumber  business  of 
defendants  from  the  21st  of  May,  1886,  to  the  9th  of  December, 
1892;  and  was  also  familiar  with  the  character  of  business  Henry 
Hake  was  doing  during  that  period  of  time. 

He  places  the  value  of  plaintiff's  services  at  twenty -six  dollars  to 
thirty  dollars  per  month  and  board.  That  is  the  amount  the 
Nestors  paid  him  for  the  same  kind  of  work,  and  that  plaintiff's 
services  were  not  worth  any  more.  That  plaintiff  told  him  many 
times  that  he  was  engaged  in  looking  after  his  father's  interest  in 
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defendants'  business.  That  he  (witness)  has  been  engaged  in  the 
lambering  basiness  for  more  than  twelve  years. 

That  from  the  fall  of  1889  to  1892  (he)  worked  right  <<  with  Henry 
Hake  daring  the  time  he  was  in  camp  and  knew  the  kind  of  work  he 
was  doing  and  the  value  of  his  services,  and  thinks  he  is  a  compe- 
tent judge.  That  he  fixes  the  value  of  his  services  at  twenty-six 
dollars  to  thirty  dollars  per  month,  because  he  thinks  they  were  not 
worth  more  than  that." 

Says  '<  he  was  not  an  experienced  scaler  by  any  means;  and  that 
men  could  be  hired  to  do  the  same  work  he  did  at  the  wages 
named." 

Another  witness  states  that  he  knew  plaintiff  from  the  17th  of 
.September,  1890,  to  the  time  of  delivering  his  testimony.  That  he 
(witness)  was  working  under  Mr.  Ooach  at  the  time.  This  witness 
.makes  an  exactly  similar  statement  to  that  of  the  witness  last  men- 
:tioned  and  places  twenty  dollars  per  month  as  his  estimate  upon 
plaintiff's  services,  with  board. 

Another  witness  makes  equally  as  circumstantial  a  statement  and 
puts  his  estimate  at  twenty -six  dollars  to  thirty  dollars  per  month, 
with  board. 

William  Ooach,  one  of  the  defendants,  states,  as  a  witness,  that 
the  plaintiff  was  inexperienced  when  he  first  came  to  the  camp,  and 
knew  nothing  about  the  lumbering  business  whatever.  That  he  told 
the  plaintiff  that  he  could  not  pay  him  any  wages,  but  his  father 
would  pay  him  whatever  he  thought  he  would  be  able  to  earn.  That 
to  this  proposition  the  plaintiff  assented.  That  he  never  employed 
him  nor  agreed  to  pay  him. 

He  further  states  that  he  himself  was  the  general  manager  of  the 
basiness  of  the  partnership,  and  gave  to  it  his  services,  time  and  at- 
tention. 

That  Mr.  William  Hake,  his  partner,  gave  neither  time  nor  atten- 
tion to  the  business,  he  being  at  the  time  engaged  in  the  wholesale 
liquor  business. 

He  states  very  positively  that  '^  there  was  an  understanding  be- 
tween  himself,  William  Hake  and  Henry  P.  Hake  that  Henry's 
:Bervices  were  to  go  as  part  set-off  for  his  (William  Ooach' s)  services, 
and  that  his  (Henry's)  father  was  to  pay  him  whatever  such  services 
were  worth." 

That  for  the  entire  period  plaintiff's  services  were  not  worth  more 
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than  twenty- six  dollars  per  month  and  board;  and  that  he  boarded 
and  lodged  him. 

That  *'  from  time  to  time  Henry  would  need  some  money,  and  (he) 
asked  his  father  if  it  would  be  all  right  for  (him)  to  give  Henry 
money  when  he  wanted  or  needed  it;  and  he  said  it  would." 

He  further  states  that 'Hhe  plaintiff  was  frequently  absent  from 
the  camp  for  three  or  four  months  at  a  time." 

Another  witness  confirms  the  statement  of  Ooach,  and  states  that 
ibe  was  at  work  for  defendants  during  the  whole  period  of  time  the 
plaintiff  was  there.  That  he  (witness)  was  the  foreman  of  the  camp, 
«nd  the  plaintiff  was  under  him;  and  he  places  twenty  to  twenty-six 
•dollars  as  the  value  of  his  services.  States  that  he  '*  paid  a  man  of 
plaintiff's  experience  that  price,  and  gave  the  job  to  Henry  because 
he  was  a  son  of  old  man  Hake." 

Of  plaintiff's  four  witnesses  who  testify  with  respect  to  the  value 
of  his  services  per  month,  one  says  sixty  to  seventy- five  dollars; 
another  says  from  sixty  to  eighty  dollars;  another  says  seventy -five 
to  one  hundred  dollars,  and  the  last  says  from  one  hundred  to  one 
hundred  and  twenty -five  dollars. 

It  becomes  quite  evident,  when  all  the  evidence  is  considered,  that 
those  estimates  are  hypothetical,  problematical  and  much  exagger- 
ated. 

They  are  the  statements  of  persons  who  are  confessedly  unfamiliar 
with  the  facttf,  and,  personally,  knew  nothing  of  the  character  of 
plaintiff 's  employment  or  services. 

On  the  contrary,  each  and  every  one  of  the  defendant's  witnesses 
testified  from  actual  knowledge  and  gave  his  personal  experience 
and  based  his  estimate  upon  actual  facts. 

With  regard  to  the  value  of  plaintiff's  services, one  witness  places 
the  estimate  of  twenty  dollars  to  twenty -six  dollars  per  month,  with 
board ;  another  says  twenty  doUars  to  thirty  dollars ;  two  others  say 
twenty^six  dollars  and  two  others  at  twenty-six  dollars  to  thirty 
dollars. 
*  Taking  the  mean  between  the  two  extremes  of  the  estimates  of 
plaintiff's  witnesses  at  seventy -five  dollars  and  that  of  the  defend- 
ants at  twenty- six  dollars,  there  is  a  difference  of  forty -nine  dollars. 

But  it  is  quite  evident  that  the  testimony  of  the  defendant's  wit- 
nesses mnst  be  accepted  as  our  guide,  as  it  is  more  accurate  and  con- 
servative;   and,  placing  plaintiff's  services  at  twenty-six  dollars  per 
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month,  net,  the  total  amount  would  approximate  o^e  thousand  eight 
hundred  and  seventy -two  dollars,  as  against  the  amount  of  two 
thousand  four  hundred  and  sizty^elght  doUars  and  eighty-three 
cents,  which  he  judicially  admits  haying  received. 

But  it  is  a  fact,  which  is  substantially  established  by  the  evidence » 
that  the  plaintiff  was  employed  for  the  express  purpose  of  repre- 
senting his  father's  interest  in  the  partnership,  as  he  could  not 
give  it  his  personal  attention.  On  this  evidence — and^  notwith- 
standing the  plaintiff  had  the  closing  of  the  case,  neither  he  nor 
any  of  his  witnesses  took  the  stand  to  deny  the  positive  statement  of 
William  Ooach  and  his  witnesses — we  can  safely  affirm  that  for 
plaintiff 's  services  there  can  be  no  charge  against  the  defendant, 
William  Coach. 

As  this  suit  does  not  involve  any  adjustment  or  settlement  of  part- 
nership accounts  inter  «e,  it  will  serve  every  necessary  purpose  to 
decide,  upon  the  issues  raised  herein,  that  plaintiff  has  no  just  and 
well  grounded  demand  against  William  Coach  as  appellant,  leaving^ 
the  judgment  in  all  other  respects  in  statu  quo. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  by  William  Coach  be,  and  the  same  is,  in  respect  to  him,  re  - 
versed  and  annulled ;  and  it  is  further  ordered  that  there  be  judg- 
ment in  his  favor  rejecting  plaintiff's  demand  as  to  him,  with  all 
costs  of  both  courts. 


No.  12,031. 
The  State  of  Louisiana  vs.  G.  0.  Moore. 

The  court  adverts  to  the  trust  reposed  by  the  law  In  the  Jury  commissioners,  and 
affirms  the  judicial  function  to  afford  relief  when  In  the  composition  of  the 
array  of  jurors  the  right  of  the  accused  to  a  fair  trial  Is  Infringed. 

The  members  of  an  association  to  aid  in  the  proeecution  of  a  particular  class  of 
offences,  and  those  in  sympathy  with  the  association  and  who  contribute 
money  for  the  purposes  of  the  organization,  are  not  competent  jurors  to  try  an. 
indictment  for  the  offence  of  the  class,  to  prosecute  which  the  association  is 
founded  and  the  money  subscribed.    4  Gray,  18;  47  An.  193. 

APPEAL  from  the  Fifth  Judicial  District  Court  for  the  Parish  of 
Ouachita.     Richardson^  J. 


M,  J,  CunningJiam,  Attorney  General,  and  J,  P.  Madison,  District 
Attorney,  for  Plaintiff,  Appellee. 


FORTY- EIGHTH  ANNUAL  REPORTS,  1896.  881 

state  ys.  Moore. 


F,  P,  Stubb8j  of  Counsel. 


Boatnery  Potts  &  Hudson  for  Defendant,  Appellant. 


Argued  and  submitted  Jannary  22,  1896. 
Opinion  handed  down  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiLiiBB,  J.  The  defendant,  convicted  of  retailing  spirituous  liquor 
without  first  obtaining  a  license  and  sentenced  to  pay  a  fine  sufficient 
in  amount  to  give  jurisdiction  to  this  court,  prosecutes  this  appeal. 

There  is  a  motion  to  dismiss  on  the  general  ground  that  the  record 
is  imperfect  and  the  special  assignments  that  the  dates  of  the  organ- 
ization of  the  court  and  of  the  proceedings  complained  of  by  the  ap- 
pellant, do  not  appear  in  the  record.  We  would  not  feel  authorized 
to  dismiss  an  appeal  for  imperfections  of  this  character  not  imput- 
able to  appellant,  and  our  examination  of  the  record  fails  to  disclose 
any  basis  to  dismiss.     The  motion  is  denied. 

There  are  four  bUls  of  exception.  One  is  to  the  overruling  of  the 
defendant's  challenge  to  the  array  of  jurors,  based  on  the  ground 
that  the  jury  commissioners  '*  packed,"  to  use  the  word  employed 
in  the  challenge,  the  jury,  with  prohibitionists  prejudiced  against  the 
accused,  the  commissioners  themselves  being  members  of  that  party 
and  of  its  secret  executive  committee.  The  testimony  to  support 
the  challenge  was  directed  not  only  to  show  that  prohibitionists  were 
on  the  panel,  but  that  in  Monroe,  where  the  offence  of  violating  the 
law  relating  to  the  sale  of  liquor  is  charged  to  have  been 
committed,  there  was  much  excitement  on  the  liquor  question; 
that  the  prohibition  party  had  been  formed  to  aid  the 
enforcement  of  the  laws  against  the  sale  of  liquor,  or  as  the  wit- 
ness expresses  it,  all  prohibition  laws ;  that  the  party  contributed 
money  for  the  purpose  of  its  organization,  and  that  an  election  shortly 
prior  to  the  trial  of  the  accused  had  been  held  to  determine  whether 
the  sale  of  liquor  should  be  permitted  within  the  limits  of  the  city 
of  Monroe.  It  was  further  proposed  to  show  that  the  jury  commis- 
sioners were  members  of  the  prohibition  party;  that  they  had  ex- 
cluded all  Jews,  Catholics  and  negroes  from  the  jury,  and  composed 
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it  of  members  of  the  prohibition  party  to  try  an  offence  of  a  class 
the  suppression  of  which  was  the  object  of  the  party.  All  this  tes- 
timony was  excluded  by  the  lower  court  on  the  ground  of  irrele- 
vancy, but  comes  up  attached  to  the  bill  of  exceptions.  There  ia 
also  an  affidavit,  in  support  of  an  application  for  a  new  trial,  that 
one  of  the  jury  commissioners  had  requested  the  affiant  to  furnish  him 
with  the  names  of  good  prohibitionists  to  serve  on  the  jary,  and 
there  is  the  testimony  of  the  commissioners  that  in  selecting  jurors 
there  was  no  design  to  choose  prohibitionists  or  exclude  any  class. 
The  offer  to  prove  assumed,  and  in  our  appreciation  the  testimony 
shows  that  three  of  the  jury  commissioners  were  prohibitionists,  two 
of  them  members  of  the  party,  had  contributed  money  for  its  pur- 
poses, and  one  was  on  the  executive  committee ;  that  fourteen  of 
the  fifteen  jurors  drawn  from  Monroe  were  prohibitionists,  and 
that  of  the  entire  panel  of  thirty  jurors  drawn  to  try  one  of  the 
whiskey  cases,  as  they  are  termed  in  the  record,  twenty -six  were 
members  of  the  party  organized  to  enforce  the  laws  to  suppress  the 
sale  of  whiskey. 

The  testimony- indicates  that  which  is  of  notoriety  that  the  sale  of 
liquor,  or  of  the  restrictions  to  be  placed  on  its  sale,  enters  largely 
into  the  public  contentions  of  the  day,  and  prosecutions  of  the  char- 
acter before  us  are  apt  to  assume  a  significance  as  connected  with 
party  issues.  The  organization  of  the  prohibition  party  in  Monroe 
indicates  that  the  prosecution  in  tliis  case  was  invested  with  impor- 
tance in  its  supposed  relation  to  the  prohibition  policy,  the  subject  of 
contest  recently  at  the  polls  in  Monroe. 

In  all  jary  trials  the  Constitution  and  laws  propose  an  impartial 
jury.  In  cases  of  a  political  character  it  ia  especially  obligatory 
the  jury  should  not  represent  exclusively,  any  shade  of  opinion  or 
sentiment  apt  to  expose  the  accused  to  prejudice.  The  composition 
of  the  jury  with  reference  to  no  other  test  but  moral  fitness  is 
enforced  in  strong  language  in  the  case  of  Rex  vs.  O'Oonnell, 
introduced  in  the  text^  books  (Thompson  &  Merriam  on  Juries  140), 
and  in  which  it  was  claimed  the  jury  was  organized  to  convict,  and 
hence  made  up  exclusively  of  those  whose  political  affinities  were 
deemed  unfavorable  to  the  fair  trial  of  the  accused.  Under  our  jury 
statute  jurors  are  not  drawn  from  names  taken  indiscriminately 
from  the  poll  list,  but  are  selected  by  jury  commissioners  appointed 
by  the  court  and  by  the  clerk  of  the  District  Court.     Act  No.  89  of 
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1894.  This  method  of  selection  sabstituted  for  previous  systems 
doubtless,  has  its  advantages,  bnt  the  great  power  with  which  the 
statute  invests  the  commissioners  suggests  that  their  duties  should 
be  discharged  with  the  greatest  circumspection.  As  long  as  jury- 
trials  subsist  for  the  determination  of  criminal  and  civil  cases,  im* 
partiality  in  the  composition  of  the  jury,  as  far  as  practicable,  is  ta 
be  exacted.  On  this  occasion  we  are  called  on  to  enforce  the  right 
of  a  fair  trial  in  a  whiskey  case,  as  it  is  termed  in  the  record.  The 
right  is  as  clear  in  this  as  in  any  other  class  of  cases,  and  the  prin- 
ciple involved  must  be  maintained  or  precedent  established  calcu- 
lated to  impair  the  efficiency  of  the  jury  system.  Whenever,  in  the 
selection  of  juries,  the  right  to  a  fair  trial  is  infringed,  it  is  for  the 
courts  to  afford  relief,  a  duty  the  more  imperative  in  view  of  the 
great  power  of  choosing  juries  vested  in  the  jury  commissioners- 
without  restraint,  except  that  afforded  by  the  courts.  We  say  this 
much  in  appreciation  of  the  earnest  argument  supporting  the  chal* 
lenge  to  the  array  on  the  grounds  that  the  jurors  composing  it  wera 
almost  exclusively  prohibitionists,  to  try  a  case  of  a  class  in  aid  of  > 
the  prosecution  of  which  the  prohibition  party  was  organized,  and 
its  money  subscribed,  and  that  the  jury  were  selected  by  commis- 
sioners, themselves  prohibitionists,  two  being  members  of  the  prohi- 
bition party.  On  the  whole  case,  as  presented  to  us  in  testimony 
and  argument,  we  should  have  difficulty  in  overruling  the  challenge 
to  the  array.  But  our  view  on  this  question  arising  on  another 
bill,  precludes  the  necessity  of  any  further  notice  of  the  objection 
to  the  array.  The  defendant  reserved  a  bill  to  the  overruling 
of  his  challenge  to  one  of  the  petit  jury,  who  responding  affirma- 
tively to  the  question  on  behalf  of  the  State,  as  to  his  competency, 
stated  he  had  contributed  money  for  the  prosecution  of  the  whiskey 
cases,  including  that  of  the  defendant.  The  juror  was,  in  this  re- 
spect, the  type  in  sentiment,  attested  by  his  contribution,  of  the  entire 
panel,  except  four.  The  public  spirit  is  laudable  that  prompts  the 
individual  contribution  to  aid  in  the  prosecution  of  crime.  When, 
however,  the  contribution  is  with  reference  to  a  particular  class  of 
offences,  the  punishment  of  which  has  become  the  subject  of  popu- 
lar discussion,  party  organization  and  contest  at  the  polls,  it  is  natu- 
ral the  contributor  should  share  the  feeling  created  by  the 
agitation  of  the  subject.  On  the  question  of  his  competency 
as  a  juror  to  try  the  case   of  the  ^class  to  prosecute  which  his 
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money  is  g^ven,  the  contribution  carries  the  significance  of  the  feel- 
ing that  naturally  prompts  such  action,  i,  e.,  the  desire  of  convicting 
that  class  of  offenders.  In  the  attitude  of  the  contributor,  it  must 
seem  difficult  to  maintain  his  fitness  as  a  juror  in  a  case  the  prose- 
cution of  which  has  enlisted  his  zeal  so  distinctly  manifested  by  his 
money  contribution.  In  the  view  of  the  law  the  juror  must  be  im- 
partial, and  if  his  mind  is  not  in  that  condition  the  cause  of  his  bias, 
whether  connected  with  a  proper  impulse,  ill  will  or  other  source,  is 
immaterial.  It  would  seem  clear  that  zeal  to  convict,  though  not 
furising  from  any  preadjudication  of  the  particular  case,  does  not 
consist  with  the  legal  requisites  of  the  competency  of  the  juror.  The 
disqualification  of  the  juror  proceeding  from  his  connection  with  as- 
sociations formed  to  aid  prosecutions  for  particular  offences  and 
from  contributions  for  th«3  same  purpose,  has  been  the  subject  of  adju- 
dication. In  a  Massachusetts  case  the  disqualification  of  the  contributor 
seemed  to  be  conceded,  but  if  the  contribution  was  paid,  that,  in  the 
view  of  the  court,  removed  the  objection.  But  the  contribution  un- 
fits the  juror  simply  because  of  the  bias  it  exhibits,  and  it  is  not  easy 
to  see  how  the  actual  payment  of  the  promised  contribution  can  di- 
minish the  force  of  the  bias  that  itself  prompts  the  payment.  An 
impressive  statement  of  the  disqualifying  bias  under  consideration 
occurs  in  another  Massachusetts  decision.  ''We  deem  it  our  duty  to 
say,  that  in  our  judgment  the  members  of  any  association,  combin- 
ing for  the  purpose  of  enforcing  or  withstanding  the  execution  of  a 
particular  law  and  binding  themselves  to  contribute  money  for  such 
purpose,  can  not  be  held  to  be  indifferent^nd  ought  not  to  be  per- 
mitted to  sit  as  jurors  in  the  trial  of  a  case  in  which  the  question  is 
whether  the  defendant  shall  be  found  guilty  of  violating  that  law," 
is  the  language  of  that  decision.  4  Gray,  p.  18.  See  also  State  vs. 
Defee,  47  An.  198.  The  challenge  to  the  juror  in  this  case  should, 
we  think,  have  been  sustained,  the  accused  having  exhausted  his 
peremptory  challenges -and  his  objection  to  the  juror  well  founded. 
It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  be 
set  aside,  a  new  trial  ordered,  the  case  remanded  and  the  accused  be 
held  for  that  new  trial. 


M&zwell  &  Putnam  vs.  Railroad  Co. 
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No.   11,924. 
Maxwbll  &  Putnam  vs.  Southern  Paoipio  Railroad  Company. 

A  stlpalation  In  a  b|ll  of  lading,  for  the  transportation  of  cotton  In  bales,  by 
steamboat  and  a  railroad  as  a  conneoting  carrier  for  bire,  that  neither  shall  be 
responsible  for  damage  i^hich  shall  be  occasioned  by  fire,  does  not  exonerate 
either  from  responsibility  from  such  damsge  as  shall  result  from  fire  that  Is 
occasioned  through  the  fault  or  ordinary  negligence  of  the  agents,  servants  or 
employees  of  the  carrier. 

Notwithstanding  such  a  stipulation  in  a  contract  of  affreightment,  the  carrier  is 
bound  to  use  due  care  and  watchfulness  In  the  protection  and  safe  delivery  of 
the  goods  of  the  shipper. 

If  the  care  demanded  was  not  exercised  the  c^se  Is  one  of  negligence,  and  a  legal 
liability  Is  made  out  when  failure  is  shown. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Clegg  &  Qaintero  for  Plaintiffs,  Appellees. 


Leovy  &  Leovy  and  J,  P.  Blair  for  Defendant,  Appellant. 


Howe^  Spencer  <&  Cockej  as  Amid  Gurim,  submited  by  brief: 

Article  2751,  Civil  Code,  subjects  watermen  and  carriers  to  the  same 
obligations  and  duties  with  respect  to  the  safe  keeping  and  pres- 
ervation of  the  things  entrusted  to  them  as  tavern  keepers, 
whose  obligations  are  diaflned  in  Arts.  2964  to  2971  inclusive,  C. 
0. ;  Bailey  vs.  Stewart,  1  Rob.  410. 

Art.  2754  0.  C,  is  an  almost  exact  reproduction  of  Art.  1784,  C.  K. 

The  limitation  of  liability  enunciated  by  these  articles  is  not  in  any 
way  a  derogation  from  the  general  rules  applicable  to  all  con- 
tracts.    C.  C.  1933  J  C.  N.  1148. 

Under  the  Roman  law  carriers  for  hire  generally  were  not  put  under 
any  peculiar  obligations  which  did  not  belong  to  other  bailers  for 
hire.  1  Domat,  B.  1,  Tit.  4,  Sec.  8,  Art.  5 ;  Story  on  Bailments 
(4th  Ed.),  Sees.  29,  458,  459,  488. 

By  special  edict  by  the  Praetor,  ship  masters,  inn  keepers,  and 
stable  keepers  were  put  under  peculiar  responsibility  and  made 
liable  for  all  losses  not  arising  from  accidental  or  fortuitous 
events.  The  edict  in  terms  did  not  extend  to  carriers  by  land. 
26 
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Hennen  VS.  Monroe,  11  M.  679;  Dig.,  5,Lib.  4,  Tit.  9,  L.  1, 
Pothier  Pand.,  Lib.  4,  Tit.  9,  N.  1,  7;  I  Domat,  B.  1,  Tit.  16, 
Sec.  1,  Art.  4. 

The  law  of  England  relating  to  the  liability  of  common  carriers  was 
not  derived  from  the  Roman  law.  Nugent  vs.  Smith,  Law. 
Rep.,  O.  P.  Div.,  Vol.  1,  p.  423. 

When  the  civil  law  prevails,  the  same  rales  foand  in  the  Roman  law 
measure  the  carrier's  responsibility.  Its  jurisprudence  will  not 
sustain  the  doctrine  that  the  carrier  is  the  insurer  of  the  things 
entrusted  to  him ;  common  carriers  are  not  liable  if  the  loss  or 
damage  resulted  from  caa  fortuit  or  force  majeure.  5  Jour,  de 
Palais,  476  (Paris) ,  Vol.  21, 11  An. ;  11  Jour,  de  Palais,  60  (Paris) , 
Vol.  20,  13  An.;  11  Jour,  de  Palais,  189  (Paris),  Germ.  1,  13 
An.;  59  Jour,  de  Palais,  205  (Paris),  29  Avril,  1820;  69  Jour, 
des  Palais,  217  (Lequesne  O.  Bonafon),  24  Fev.,  1820;  Hunt 
vs.  Morris,  6  M.  676;  Whitall  vs.  Brig  Henry,  4  L.  223;  Bailey 
vs.  Stewart,  1  R.  410;  Fisher  vs.  Brig,  8  N.  S.,  120;  Darrell  vs. 
Southern  Pacific  R.  R.,  47  An.  1455. 


Argued  and  submitted  December  6,  1895. 
Opinion  handed  down  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkii^s,  J.  The  plaintiffs  sue  for  the  value  of  one  hundred  and 
ten  bales  of  cotton  which  were  destroyed  by  fire,  while  in  possession 
of  the  defendant  at  its  depot,  or  the  vicinity  thereof,  in  New  Iberia, 
same  having  been  delivered  to  the  defendant  for  transportation  over 
its  road  from  the  parish  of  Vermilion  to  the  city  of  New  Orleans. 

The  averments  of  the  petition  are  as  follows,  to- wit: 

"On  the  22d  of  December,  1894,  petitioners  delivered  in  the  par- 
ish of  Vermilion,  ninety -three  of  said  bales  of  cotton  to  the  steam- 
boat Alice  LeBlanc,  to  be  delivered  by  said  steamboat  and  connect- 
ing carriers  to  Stewart  Bros.  &  Co.  at  the  city  of  New  Orleans. 

'^The  said  cotton  was  delivered  to  said  steamboat  in  good  order 
and  well -conditioned.  That  thereafter,  the  said  cotton  was  delivered 
by  the  Iberia  &  Vermilion  Railroad  Company  and  the  said  steam- 
boat Alice  LeBlanc  to  the  defendant,  through  connecting  carriers, 
at  the  station  of  New  Iberia:  and  the  defendant  received  the  said 
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one  hundred  and  ten  bales  of  cotton  into  its  possession  and  castody, 
and  took  charge  of  same  for  (safe)  carriage  and  delivery  to  said  con- 
signee at  the  city  of  New  Orleans, 

''That  the  defendant  loaded  said  cotton  npon  its  cars  at  the  sta- 
tion, and  negligently  suffered  same  to  remain  upon  its  sidings  out- 
side of  the  corpcrate  limits,  and  the  pacific  protection  of  the  town 
of  New  Ib^eria  near  by;  exposed  to  fire,  and  other  dangers,  from  the 
22d  of  December,  1894,  until  the  25th  of  same  month." 

That  on  the  24th  of  December,  1894,  a  car  load  of  other  cotton  in 
close  proximity  to  that  of  the  petitioners  was  ignited  by  fire,  thus 
exposing  theirs  to  danger  of  destruction  by  fire ;  that  on  the  24th  of 
December,  1894,  another  car  load  of  cotton  in  close  proximity  to  pe- 
titioners, and  upon  the  side  track  of  defendant's  road,  was  ignited, 
thus  exposing  theirs  a  second  time  to  destruction  by  fire ;  and  that, 
notwithstanding  the  happening  of  these  two  occurrences,  ''  the  de- 
fendant negligently  and  carelessly  refrained  from  forwarding  said 
ootton  to  its  destination,  or  moving  it  to  a  less  exposed  and  safer 
point." 

''That  on  the  25th  of  December,  1894,  the  cotton  of  petitioners, 
which  was  as  aforesaid  in  the  possession,  custody  and  control,  and 
upon  the  side  tracks  of  the  defendant,  was  ignited  and  almost  en- 
tirely consumed  by  fire;  *  *  *  ^nd  that  thus,  through  the 
fault,  negligence,  carelessness,  and  the  unlawful  acts  of  the  defend- 
ant, the  en  tire  quantity  of  one  hundred  and  ten  bales  of  cotton  were 
destroyed  and  lost  to  petitioners." 

An  itemized  statement^of  the  numbers,  marks,  weights  and  values 
of  the  bales  destroyed  is  annexed  to  the  petition;  and  judgment  is 
prayed  for  the  sum  of  $2507.63,  as  the  value  thereof. 

Defendant's  answer  is  a  general  denial,  coupled  with  the  follow- 
ing special  defence,  viz. : 

That,  on  or  about  the  2l8t  of  December,  1894,  the  plaintiff  entered 
into  a  contract  with  the  Iberia  &  Vermilion  Railroad  Company  for 
the  transportation  "  by  the  said  company  and  its  connections,  from 
Erath  to  New  Orleans,  of  fifty-seven  bales  of  cotton;  and  about 
said  date,  delivered  to  said  company  the  said  fifty -seven  bales  of 
cotton  under  and  in  accordance  with  said  contract,  to  be  carried 
thereunder." 

Defendant  then  avers  "  that  one  of  the  provisions  of  said  contract 
was,  that  neither  said  Iberia  &  Vermilion  Railroad  Company,  nor 
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any  of  its  connections,  or  transfer  lines,  which  should  receive  and 
transport  the  said  property  should  be  responsible,  among  other 
things,  for  loss  or  damage  caused  by  delay  in  transportation,  fire, 
or  any  cause  whatever  not  due  to  the  company's  negligence;  all  of 
which  was  expressly  made  a  part  of  the  terms  and  conditions  of  said 
bill  of  lading.  And  defendant  now  specially  pleads  the  whole  of 
said  bill  of  lading  and  all  the  stipulations  above  recited  *  *  * 
as  a  contract  binding  on  ail  parties  under  which  *  *  *  it  re- 
ceived said  cotton." 

That  on  the  22d  of  December,  1894,  plaintiffs  made  a  similar  con- 
tract with'  the  steamboat  Alice  LeBlanc,  for  the  transportation  to 
New  Orleans  of  ninety*three  bales  of  cotton;  and  ^<  that  in  said  con- 
tract of  carriage,  dangers  of  fire  and  navigation  were  expressly  ex- 
cepted." 

That  defendant  expressly  pleads  the  whole  of  said  contracts,  and 
specially  invokes  the  benefit  of  said  exceptions  in  the  aforesaid  bills 
of  lading  as  a  good  and  sufficient  defence  against  the  plaintiff's  de- 
mands. 

Defendant  admiis-  that  after  the  receipt  of '  the  one  hundred  and 
ten  bales  of  cotton,  under  said  bills  of  lading,  as  a  connecting  car- 
rier, same  was  entirely  consumed  by  fire — ^with  the  exception  here- 
inafter stated. 

*' Defendant  denies  that  the  said  cotton,  at  or  before  the  time  of 
its  destruction,  was  placed  in  a  dangerous  position,  or  was  unreason- 
ably or  avoidably  delayed  in  transportation ;  and  it  specially  denies, 
that  it,  or  its  officers,  agents  or  employees,  have  been  at  any  time 
guilty  of  any  negligence,  fault  or  omission  with  reference  to  said  cot- 
ton, its  placing,  transportation,  protection  or  otherwise,  in  any  man- 
ner causing  or  contributing  to  its  damage  or  destruction." 

The  representation  is  then  made,  that  out  of  said  cotton  a  small 
amount  was  rescued  in  a  badly  damaged  condition ;  and  that,  as  the 
best  means  of  protecting  the  interests  of  all  parties,  it  caused  same 
to  be  sold,  and  it  realized  the  sum  of  fifteen  dollars,  which  is  subject 
to  the  plaintiff's  order. 

That  out  of  said  one  hundred  and  ten  bales  of  cotton  there  was  one 
bale  saved,  which  was  brought  to  New  Orleans  and  tendered  to  the 
plaintiffs,  and  by  them  refused ;  that  the  same  has  been  sold  for  the 
plaintiffs'  account,  and  it  is  ready  to  surrender  to  them  the  proceeds 
thereof  when  same  are  ascertained. 
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On  this  statement  the  defendant*  claims  its  complete  discharge 
from  the  plaintiffs'  demands. 

On  the  trial  there  was  judgment  in  favor  of  the  plaintiffs  for  two 
thousand  five  hundred  dollars  and  sixty-three  cents — the  full  amount 
claimed — and  after  an  unavailing  effort  to  obtain  a  new  trial,  the  de- 
fendant appealed. 

Thus  stated,  the  question  to  be  determined  is,  whether  the  defend- 
ant was  guilty  of  negligence  vel  non — the  receipt  of  the  cotton  and 
its  loss  and  destruction  by  fire,  while  it  was  within  the  defendant's 
possession  as  connecting  carrier,  in  tratiHt,  being  admitted. 

The  bill  of  lading  which  was  issued  to  the  plaintiffs  as  consignors, 
by  the  steamboat  Alice  LeBlanc,  contains  the  following  stipulations, 
viz.: 

"  Shipped  in  apparent  good  order  by  M.  and  P.  on  board  the 
steamboat  called  the  Alice  LeBlanc.  *  *  *  The  following  mer- 
chandise *  *  *  to  be  delivered  without  delay,  in  like  good  order 
and  condition,  at  the  port  of  New  Orleans  (the  danger  of  ftre  and  navi- 
gcUion  excepted)  unto,  as  below,"  etc.     (Our  italics.) 

This  contract  bears  date  December  22,  1894,  and  calls  for  ninety- 
three  bales  of  cotton.  Upon  this  contract  is  an  endorsement  that 
fifty- three  bales  were  loaded  on  the  car  thus,  viz. : 

*<  (Fifty -three  bales  cotton)  loaded  on  car. 
************ 

''The  rest  of  this  cotton  covered  by  other  billings,  40  bales 
cotton." 

Another  bill  of  lading  contains  the  following  stipulations,  viz. : 

''  Received  by  the  Iberia  &  Vermilion  Railroad  Company,  in  ap- 
parent good  order  and  well  conditioned,  of  Maxwell  &  Putnam, 
fifty -seven  bales  of  cotton.        *         *        • 

^'It  is  understood  and  expressly  stipulated  that  the  liability  of 
the  Iberia  &  Vermilion  Railroad  Company  shall  cease  upon  delivery 
to  its  connecting  lines  oi  the  goods,  merchandise  and  produce  men- 
tioned herein,  and  that  this  company  and  its  connecting  lines  are  not 
responsible  for  damage  to  any  article,  etc.  *  *         * 

''  The  company,  nor  any  of  its  connections  or  transfer  lines  which 
receive  and  transport  said  property,  will  not  be  responsible  for  dam- 
ages from  wet  or  rainfall  while  upon  platform  or  in  transit  between 
points  named  within  the  bill  of  lading  *  *  *         ^^^j.  f^^. 

damage  or  loss  caused  by  delay  in  transportation,  fire,  or  any  cause 
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whatever  not  due  to  the  company's  negligence — all  of  which  is  made 
part  of  the  terms  and  conditions  of  this  bill  of  lading;."  (Onr 
italics.) 

This  contract  was  signed  by  the  agent  of  the  railroad  company 
and  by  the  plaintiffs  on  the  2l8t  of  December,  1894,  and  the  condi- 
tions and  stipulations  therein  contained  exhibit  fully  the  contractaal 
relations  between  them. 

This  is  not  a  sait  ex  contractu  for  the  enforcement  of  said  cove- 
nant; but  one  ex  delicto  for  the  reparation  of  the  loss  which  plain- 
tiffs have  sustained  through  the  alleged  negligence  and  fault  of  the 
defendant.  Consequently,  we  can  look  into  the  contract  only  for 
the  purpose  of  ascertaining  the  duty  of  care  which  the  railroad  com- 
pany owed  the  plaintiffs  under  the  circumstances  of  the  case. 

The  case  stands  in  the  same  position  as  though  the  contract  for  the 
transportation  of  the  cotton  had  been  primarily  entered  into  be- 
tween the  plaintiffs  and  the  railroad  company. 

An  examination  of  the  record  has  disclosed  the  following  state  of 
facts. 

That  there  were  shipped  under  bill  of  lading  ninety -three  bales 
of  cotton  by  the  steamboat  Alice  LeBlanc  and  fifty -seven  by  the  I. 
&  V.  Railroad  Company — one  hundred  and  fifty  bales  in  all,  of  which 
forty  safely  reached  their  destination. 

The  cotton  was  sampled  previous  to  shipment,  and  sold  by  sample 
for  two  thousand  five  hundred  and  seven  dollars  and  sixty -three 
cents;  and  in  shipping  the  value  was  placed  at  that  figure, 
less  Ireight. 

At  the  opening  of  the  case,  the  defendant's  counsel  sought  to 
show  by  testimony  that  on  account  of  one  of  the  company's  bridges 
over  Bayou  Boeuf  having  been  broken  on  the  morning  of  December 
23,  1894,  a  freight  blockade  at  New  Iberia  was  produced,  and  re- 
sulted in  unavoidable  delay  of  several  days  in  the  transportation  of 
plaintiffs'  cotton. 

To  the  admission  of  such  testimony  counsel  for  plaintiffs  objected 
that  the  defendant  did  not  plead  in  his  answer  *'the  interruption  of 
its  traffic  by  an  act  of  God,  or  an  accident  which  prevented 
the  railroad  company  from  carrying  out  its  contract  to  deliver 
the  cotton;"  and  the  court  sustained  the  objection  and  re- 
jected the  proffered  testimony  on  the  ground  **  that  the  defence 
to  this  action  is  that  they  are  exempted  from  the  loss  of  cotton  dy 
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fire,  by  virtne  of  a  claase  in  the  bill  of  lading,  except  in  the  event 
that  the  Are  was  caused  by  their  neglect.  Testimony  is  offered  to 
prove  that  they  are  not  guilty  of  negligence,  from  the  fact  that  some 
bridge  was  out  of  order  and  delayed  its  cars.  That  might  be  ad- 
mitted if  specially  pleaded,  so  as  to  put  plaintiffs  upon  their  guard ; 
although  the  court  considers  it  as  too  remote  a  cause,  and  not  sliffi- 
ciently  connected  with  the  accident  without  putting  plaintiffs  on 
their  guard." 

Thereupon  defendant  requested  the  privilege  of  filing  an  amend  - 
ed  answer  covering  the  objection  urged;  but  this  request  was  refused 
and  a  bill  of  exceptions  retained. 

Subsequently,  during  the  progress  of  the  trial,  the  defendant  of- 
fered the  testimony  of  certain  witnesses,  for  the  purpose  of  showing 
the  condition  of  its  bridge  over  Bayou  Boeuf ,  and  the  cause  of  the 
acccident  thereto,  but  it  was  objected  to  by  plaintiffs'  counsel,  for 
the  reasons  above  assigned ;  and  they  were  by  the  court  sustained 
for  the  reasons  heretofore  assigned,  and  the  additional  reason  '<  that 
the  court  considered  that  the  mere  fact  of  placing  the  cotton  upon 
the  sidings  imposed  upon  the  railroad  corporation,  the  defendant 
herein,  the  duty  of  using  due  care  and  diligence  to  prevent  its 
catching,  or  being  ignited  by  fire ;  and  that  the  duty  of  preserving 
and  protecting  the  cotton  from  fire  was  equally  imposed  upon  de- 
fendant," whether  it  was  detained  **  in  transit  only  for  a  short 
while,  or,  the  road  becoming  blockaded  from  any  cause,  it  was  de- 
layed for  a  great  length  of  time,  in  order  to  exclude  it  from  negli- 
gence." 

To  this  ruling  defendant  excepted  and  retained  a  bill  of  excep- 
tions. 

We  have  intentionally  combined  these  three  rulings,  as  they  are 
germane  and  essentially  the  same. 

If  the  judge  was  correct  in  disallowing  the  proffered  testimony, 
the  defendant  was  disentitled  to  file  an  amended  answer,  embracing 
matter  of  substance,  after  the  trial  had  begun.  0.  P.  419,  420; 
Gillis  vs.  Garter,  29  An.  698;  Succession  of  Baum,  11  R.  314;  Tucker 
vs.  Lillies,  4  La.  298;  Penny  vs.  Parham,  1  An.  276.  Per  contra  as 
to  immaterial  matters.     Rio  vs.  Gordon,  14  La.  418. 

We  are  of  the  opinion  that  the  defendant's  failure  to  set  out  in  his 
answer  the  existence,  duration  and  cause  of  the  delay  in  the  trans- 
portation of  the  plaintiffs'  cotton  must  necessarily  result  in  the  re- 
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jectioa  of  the  testimony  offered  in  support  thereof.  To  decide 
otherwise  would  put  the  plaintiffs  at  a  great  disadvantage,  and  force 
them,  on  the  spur  of  the  moment,  to  litigate  an  important  issue  of 
fact  for  which  they  were  wholly  unprepared. 

It  appears  that  defendant's  employees  had  placed  the  plaintilfis' 
cotton  on  open,  or  fiat  cars,  and  prepared  same  for  transportation  to 
New  Orleans  in  pursuance  of  the  aforesaid  contract.  In  conse- 
quence of  a  freight  blockade,  or  other  cause,  these  freight  cars  were 
detained  in  the  vicinity  of  the  company's  depot  at  New  Iberia  from 
the  23d  to  the  25th  of  December,  1894,  and  placed  upon  side-tracks, 
when  the  cotton  was  ignited  by  fire  and  totally  consumed.  Some 
cotton  of  other  persons,  upon  cars  of  the  company  adjacent  to  those 
occupied  by  the  cotton  of  plaintiffs,  was  ignited  by  fire  on  the  even- 
ing of  the  24th,  but  same  was  extinguished. 

On  the  25th  one  car  load  of  plaintiffs'  cotton  was  ignited  and 
totally  consumed  by  fire,  at  the  hour  of  1:30  p.  m.,  and  another  car 
load  was  ignited  and  consumed  at  the  hour  of  6  p.  m.  of  the  same 
day. 

The  various  witnesses  for  the  defendant  make  the  following  state- 
ments, substantially,  of  the  facts  and  circumstances  appertaining  to 
said  fires,  to -wit: 

The  company's  superintendent  of  transportation  says  cotton  that  is 
loaded  on  flat  cars  is  considered  to  be  '<  exposed  freight,"  and  <' re- 
quires greater  protection  and  care  in  handling  "  than  other  freight, 
and  ''  is  carried  through  more  rapidly." 

That  at  the  time  the  cotton  caught  on  fire  the  car  stood  600  or  700 
feet  from  the  depot. 

One  witness  for  the  defendant  says  he  saw  the  fire  which  occurred 
at  6  o'clock  on  the  evening  of  the  25th  of  December,  1894.  That 
he  <*  was  at  a  private  residence  about  a  quarter  of  a  mile  west  of  the 
depot.  Near  the  side-track  where  he  was  there  was  a  car  loaded 
with  '  exposed  cotton,'  and  some  colored  boys  were  shooting  Roman 
candles,  hit  the  car  and  set  the  car  on  fire."  That ''  as  soon  as  some 
assistance  got  there  he  cut  the  car  loose  from  the  box  car — the  car 
load  of  cotton — and,  with  the  assistance  of  others,  he  shoved  it  away 
from  the  boxes,  to  keep  it  from  burning  all  the  rest  of  the  cars." 

That  he  with  others  tried  to  extinguish  the  fire  with  buckets  of 
water  and  by  throwing  some  of  it* off,  but  did  not  succeed. 

That  the  car  was  moved  out  on  the  salt  mine  track.    Then  he  was 
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one  hundred  and  fifty  feet  from  the  fire  when  it  canght.  Had  been 
there  probably  one  hoar  and  a  half  when  the  fire  occarred. 

That  *<  at  the  time  there  were  several  young  fellows  out  at  a  place 
having  a  good  time."  That  there  was  "  quite  a  collection  of  people 
n  that  neighborhood  having  a  good  time — spending  the  evening, 
celebrating  Christmas. " 

That  there  is  a  street  or  roadway  near  the  switch- track  where  the 
ears  stood,  which  is  much  used  by  pedestrians;  and  that  the  track  is 
used  as  a  sidewalk. 

That  when  switching  off  the  burning  car  load  of  cotton  onto  the 
salt  mine  track,  it  was  not  halted  at  the  water  tank  near  the  depot. 
That  the  fire  department  of  New  Iberia  turned  out  about  three- 
quarters  of  an  hour  after  the  fire  began,  but  before  the  burning  car 
load  of  cotton  had  been  moved.  That  the  hose  was  employed  to 
cool  down  the  Are,  so'  that  it  could  be  moved;  ''  and  when  it  got 
cool  enough,  they  hitched  the  engine  to  it." 

Another  of  the  defendant's  witnesses  states  that  he  witnessed  the 
fire  on  the  evening  of  Christmas  day.  That  the  cotton  was  fired  by 
a  Roman  candle.  That  he  was  passing  by  and  saw  some  parties  try- 
ing to  extinguish  the  fire,  and  did  not  stop  to  render  assistance. 

Another  witness  for  the  defendant — a  section  hand — said  he  saw 
the  evening  fire,  but  lent  no  assistance.  Lived  just  across  the  street. 
That  he  was  sitting  on  his  gallery  '^putting  on  his  shoes,  fixing  to  go  to 
church,"  when  *'  a  boy  came  running  by  shooting  a  Roman  candle." 
That  he  said  to  him,  '*  You  will  set  that  cotton  on  fire.  We  have  had 
trouble  enough  about  the  cotton." 

That  ''just  as  the  Roman  candle  fired  into  the  cotton,  it  fired  all 
at  once,  and  he  told  his  wife  to  bring  him  two  buckets  of  water  sit- 
ting in  the  kitchen,  and  he  threw  them  on  the  fire." 

He  then  makes,  substantially,  the  same  statement  the  first  witness 
did,  in  reference  to  the  efforts  made  to  extinguish  the  fire,  and  the 
removal  of  the  car. 

This  man's  wife  corroborated  his  statement  throughout ;  and  they 
both  state  positively,  that  if  any  ''  railroad  man"  was  present  at 
this  fire  they  did  not  see  him. 

These  two  witnesses  state  that  there  were  a  great  deal  of  noise 
and  confusion  that  evening,  preceding  the  fire.  Many  people  were 
shooting  fire -crackers  and  Roman  candles.  That  there  were  many 
drunken  people ;  and  that  all  this  could  be  seen  from  the  depot. 
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Another  of  defendant's  witnesses  states  that  as  he  was  riding  by 
he  saw  ''some  little  boys — a  crowd — some  on  one  side  of  the  road 
and  some  on  the  other  side  of  the  road,  the  same  side  he  was  on, 
and  they  were  shooting  at  each  other  with  fire -crackers.  Saw  one 
of  them  shoot  a  Roman  candle,  and  saw  the  ball  strike  the  cotton. 
That  his  candle  gave  out  and  he  threw  it  out  and  started  to  run." 
That  ''  he  passed  by  and  took  his  ride  around  about  three  squares, 
and  when  he  got  back  he  saw  a  great  big  blaze,  and  the  whole  car 
was  on  fire.  That  he  saw  several  persons  trying  to  put  the  fire 
out." 

It  was  the  fire  on  the  evening  of  December  25,  1804,  that  this  wit- 
ness describes. 

Each  one  of  these  witnesses  testifies  to  the  facts  which  came  under 
his  immediate  observation ;  and  the  recor  1  furnishes  no  counter- 
vailing evidence  as  to  the  origin  of  the  fire.  And  with  the  exception 
of  one — a  section  hand — none  of  these  witnesses  sustained  any  re- 
lations to  the  railroad  company. 

These  witnesses,  also,  speak  of  having  seen  the  fire  which  occurred 
at  about  1:80  P.  M.  of  the  same  day,  on  which  another  car  load  of 
plaintiffs'  cotton  was  consumed,  under  strikingly  similar  circum- 
stances to  those  of  the  evening  fire.  This  fire  occurred  somewhat 
nearer  to  the  depot  than  the  latter  one. 

The  only  difference  there  is  suggested  between  the  two  relates  to 
the  efforts  which  were  made  to  extinguish  the  fire-;— the  car  of  burn- 
ing cotton  first  ignited  was  hauled  to  the  water  tank  at  the  depot, 
and  the  hose  turned  on;  while  at  the  evening  fire  the  fire  depart- 
ment of  New  Iberia  came  to  the  rescue. 

One  Paul  Herbert  was  called  by  the  defendant  and  as  a  witness 
made  the  following  statement,  substantially,  viz. : 

That  in  December,  1894,  he  was  a  watchman  for  the  defendant  at 
New  Iberia;  and  was,  at  the  same  time,  a  policeman  for  the  town 
and  a  deputy  sheriff. 

That  on  the  24th  and  25th  of  December,  1894,  he  saw  negroes 
shooting  fireworks,  and  that  he  ''run  a  lot  of  negroes  away  from 
around  the  depot  for  shooting  fireworks."  That  he  did  it  several 
times.  That  the  shooting  of  fireworks  was  worse  *']ust  outside  of 
the  limits  of  the  town  of  New  Iberia"  than  inside  of  it.  That  the 
town  of  New  Iberia  has  only  two  policemen,  and  he  does  not  think 
'*they  afford  any  protection  at  all,  or  very  little."     That  he  saw 
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them  about  the  depot  very  seldom.  That  in  the  performance  of  his 
daty  he  did  not  confine  himself  to  the  city  limits,  bat  went  up  and 
down  the  track. 

That  he  was  not  present  when  the  fire  of  the  afternoon  of  the  24th  of 
December^  1894,  ignited;  arrived  a  few  minutes  afterward.  That  it 
was  soon  extinguished,  and  after  it  was  extinguished  he  hired  a  negro 
to  watch  the  car  on  which  that  fire  occurred. 

That  he  was  not  present  when  the  fire  occurred  on  the  afternoon  of 
December  25,  1894,  That  he  was  going  home  to  his  dinner,  and 
came  back  afterward  and  found  the  cotton  all  in  flames — the  whole 
car  load  of  cotton  was  on  fire.  It  was  then  at  the  water  tank.  That 
he  had  run  off  some  boys  who  were  shooting  fire- crackers  about 
half  an  hour  previously. 

That  efforts  were  made  to  extinguish  this  fire  without  avail.  That 
he  remained  on  duty  that  evening,  but  loas  not  present,  when  the  ftre 
occurred  at  6  P,  u,  on  the  2dth  of  December,  1894,  and  did  not  see  it 
when  it  started. 

States  that  he  arrived  at  the  scene  of  this  fire  about  fifteen  minutes 
after  it  began,  **  he  thinks.^ ^ 

That  he  '^  was  somewhere  around  the  depot  when  it  started;"  but 
he  could  not  tell  exactly  the  place,  being  *'  at  first  one  place  and 
then  another." 

But,  he  says,  "the  whole  car  was  afire"  when  he  arrived.  His 
statement  of  the  occurrences  which  subsequently  transpired  corre- 
sponds with  the  statements  of  other  witnesses. 

He  says  that  after  the  two  fires  of  December  25,  1894,  there  were 
two  extra  watchmen  employed  at  the  depot;  and  that  no  other  fires 
occurred,  but  that,  at  the  time  of  said  fires,  he  was  the  only  toatchman 
that  he  was  aware  of — the  only  one  on  duty. 

He  states  that  the  two  car  loads  of  cotton  which  were  burned  on 
the  25th  of  December,  1894,  were  outside  of  the  corporate  limits  of 
New  Iberia ;  while  that  which  was  fired  on  the  24th  of  December, 
1894,  and  extinguished,  was  vnthin  the  limits  of  the  corporation. 

That  the  former  were  about  fifty  yards  beyond  the  corporate  lim- 
its, as  nearly  as  he  could  judge ;  the  evening  fire  being  still  further 
out. 

That  there  was  quite  a  number  of  lewd  women  who  lived  in  that 
vicinity;  and  on  this  occasion  some  of  them  were  intoxicated.  That 
it  was  at  this  locality  that  the  boys  had  congregated,  and*  engaged  In 
shooting  Roman  candles. 
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States  that  he  had  fall  authority,  as  deputy  sheriff,  to  make  ar  - 
rests  all  along  the  railroad ;  and  had  experienced  no  difflcalty  in  pre- 
venting the  shooting  of  fire -crackers,  when  fie  was  present.  That  he 
had  aathority  to  arrest  idlers  and  loafers.  That  the  town  police  af' 
forded  no  protectiony  and  did  not  come  aronnd  the  defendant's  prem- 
ises  day  or  night.  That  he  had  no  one  to  oeHst  him;  no  one  to  relieve 
him. 

That  the  sliooting  of  fire -crackers  was  promiscaons  on  Christmas 
Eve  and  Christmas  Day,  in  and  aronnd  the  railroad  premises  at  the 
town ;  bnt  not  in  his  presence.  Rather  more  of  it  on  the  outside  of 
the  corporation.  That  it  was  a  disorderly  neighborhood  where  the 
fires  occurred  on  the  25th  of  December,  1894 — "  very  disorderly." 
There  were  negro  dives  all  aronnd  there;  all  along  the  west  end. 
That  there  was  no  other  watchman  than  himself. 

That  both  sidings  and  switch  tracks  were  full  of  cars  laden  with 
cotton.     ^'A  large  amount  of  cotton."     *<The  track  was  blocked  up." 

That  his  jurisdiction  extends  about  one  mile  each  way  from  the 
depot. 

That  up  to  the  time  of  the  fires  his  principal  business  was  <<  to  look 
up  cars  and  prevent  the  stealing  of  cane  "  which  was  in  transit. 

The  foregoing  is  a  synopsis  of  the  testimony  of  the  defendant's 
witnesses,  exclusively ;  but  that  of  the  plaintiffs  is  only  a  repetition 
of  many  of  the  same  details . 

On  this  state  of  facts  is  the  liability  of  the  defendant  made  out  ? 

The  responsibilities  of  carriers,  as  defined  in  our  Code,  are  as  fol- 
lows, to -wit: 

^^Carriers  and  watermen  are  liable  for  the  loss  or  the  damage  of 
things  entrusted  to  their  care,  unless  they  can  prove  that  such  loss 
or  damage  has  been  occasioned  by  accidental  and  uncontrollable 
events."     R.  C.  C.  2764  (2726). 

And  their  duties  are  thus  defined,  viz. : 

*'  Carriers  and  watermen  are  subject,  with  respect  to  the  safe 
keeping  and  preservation  of  the  things  entrusted  to  them,  to  the 
same  obligations  and  duties  which  are  imposed  on  tavern-keepers  In 
the  title  of  Deposit  and  Sequestration."     R.  0.  0.  2761. 

And  ''  an  innkeeper  is  responsible  if  auy  of  the  effects  are  stolen, 
either  by  his  servants  or  agents,  or  by  strangers  going  and  coming 
in  the  inn."     R.  C.  C.  2967. 

''  The  depositary  is  bound  to  use  the  same  diligence  in  preserving 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  897 

Maxwell  A  Patnaxn  ts.  Bailroad  Oo. 

the  deposit  that  be  ases  in  preservlns:  his  own  property."  R.  0.  0. 
2937.  And  ''  the  provision  in  the  preceding;  article  is  to  be  rigor- 
onsly  enforced  *  *  *  if  it  has  been  agreed  that  he  shall  have  a 
reward  for  preserving  it."     R.  0.  0.  2938. 

^'  When  several  persons  have  received  the  same  object  in  deposit, 
each  of  them  is  bound  to  restore  the  whole."     R.  O.  0.  2957. 

Under  the  French  Code  the  responsibilities  of  carriers  are  thus  de- 
fined, viz. : 

**  They  are  responsible  for  the  loss  and  average  of  things  entrusted 
to  them,  unless  they  can  prove  that  they  have  been  lost  and 
damaged  by  fortuitous  circumstances,  or  superior  force."  0.  N. 
1784.  The  responsibilities  of  the  carrier  are  essentially  the  same  as 
they  are  defined  in  our  Code. 

Vide  0.  N.  1782,  as  compared  with  R.  0.  O.  2967. 

The  charge  of  plaintiffs'  petition  specially  invokes  the  authority 
of  the  foregoing  principles  as  entitling  them  to  recover  of^  the  de- 
f  endant  the  value  of  their  cotton,  which  was  destroyed  by  fire  while 
in  its  hands  under  a  contract  of  safe  carriage  and  delivery  to  their 
consignees  in  New  Orleans. 

They  allege  that  the  defendant  negligently  and  carelessly  failed  to 
deliver  said  cotton  according  to  the  terms  of  their  contract,  and 
negligently  permitted  same  to  remain  on  its  side  tracks  and  switches 
at  New  Iberia,  for  an  unreasonable  length  of  time — a  period  of  three 
days — and  that  during  this  delay,  <^  through  (its)  fault,  negligence, 
carelessness  and  unlawful  acts,"  the  same  was  entirely  consumed  by 
fire  And  the  defendant,  admitting  the  receipt  and  loss  of  the  cot- 
ton by  fire,  avers  that  the  contract  exempted  it  irom  responsibility 
^*  for  loss  or  damage  caused  by  delay  in  transportation,  fire,  or  any 
cause  whatever  not  due  to  the  company's  negligence;"  and  specially 
denies  that  the  cotton  *'  was  placed  in  a  dangerous  position,  or  was 
unreasonably  or  avoidably  delayed"  in  transit,  or  that  '^  its  officers, 
agents  or  employees  were  at  any  time  guilty  of  any  negligenoe  or 
omission  of  duty  with  reference  to  said  cotton,  its  placing,  transport- 
ation, or  protection,  or  otherwise,  in  any  manner  causing  or  con- 
tributing to  its  damage  or  destruction." 

The  force  and  effect  of  the  law,  as  modified  by  the  contract,  is 
fully  alleged  on  the  one  hand  and  admitted  on  the  other.  The  loss 
and  resulting  damage  being  admitted,  the  defendant  carries  the 
burden  of  proving  that  the  loss  was  **not  due  to  the  company's  neg- 
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ligence,"  nor  to  any  '^omission  of  duty,"  in  '^any  manner  causing  or 
contributing"  thereto. 

The  conclusion  is  that  the  defendant  is  responsible  ex  delicto  for 
the  loss  plaintiff  has  sustained  on  account  of  its  failure  to  preserve 
And  safely  deliver  the  cotton  entrusted  to  its  care,  through  its  neg- 
lige ice  or  want  of  due  care,  notwithstanding  it  was  exonerated  ex 
oontractu  from  loss  occasioned  by  fire. 

The  right  of  carriers  to  thus  limit  their  liability  has  been  often 
recognized  in  other  jurisdictions,  and  the  rale  has  been  adopted  and 
frequently  applied  by  this  court. 

In  Insurance  Company  vs.  Railroad  Company,  20  An.  802,  a  case 
is  reported  which,  in  this  respect,  is  quite  similar  to  the  instant  one. 
But,  said  the  court,  the  carrier,  notwithstanding  a  special  agree- 
ment relieving  itself  from  liability  for  loss  occasioned  by  fire,  is  lia- 
able  for  losses  and  injuries  occasioned  not  only  by  gross  but  < 'or- 
dinary negligence;"  or,  in  other  words,  the  carrier  is  bound  to 
ordinary  diligence. 

In  Roberts  vs.  Riley,  15  An.  103,  it  was  held  that,  notwithstanding 
a  special  agreement  restricting  the  liability  of  the  carrier,  it  is  'lia- 
ble for  carelessness  and  unskilfulnesss  of  the  crew."  Thomas  vs. 
Ship  Morning  Glory,  13  An.  269;  Price  vs.  Ship  Uriel,  10  An.  418;  , 
Oakley  and  Hawkins  vs.  Gordon,  7  An.  235;  Van  Horn  vs.  Taylor, 
2  An.  587;  Peters  vs.  Railroad  Co.,  16  An.  222. 

Recognizing  defendant's  right  to  thus  restrict  its  liability,  some 
of  the  adjudications  of  this  court  on  the  liability  resulting  from  a 
contract  of  safe -carriage  will  be  appropriate. 

In  Hunt  vs.  Morris,  6  M.  676,  a  case  is  stated  of  damages  for 
the  destruction  of  goods  by  fire,  after  they  had  been  placed  on 
board  of  a  steamboat  at  New  Orleans  for  transportation  to  Natchez 
—said  loss  being  charged  to  the  <'  negligence  and  misconduct  of  the 
master  and  those  employed  under  him." 

The  court  held  that  the  responsibility  of  the  carrier  must  be  con- 
flidered  as  that  of  a  bailee  for  hire,  and  treated  as  such;  he  is  an- 
swerable for  ^'ordinary  neglect,  which  is  the  omission  of  that  care 
which  every  man  of  common  prudence,  and  capable  of  governing  a 
family,  takes  care  of  his  own  concerns." 

Carriers  "  are  excused  by  accident  or  overpowering  force— ctw 
fortuit  ou  majeur — whenever  the  first  does  not  occur  by  their  negli- 
gence, and  when  they  do  not  unnecessarily  go  in  the  way  of  the  lat- 
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ter;  in  other  words,  if  they  have  used  that  dae  diligence  in  the  per- 
formance of  the  contract  which  the  nature  of  their  sitaation  reqaires. 

'*  It  appears,  by  the  expressions  of  the  Code,  that  the  a'^cidont  or 
overpowering  force  must  be  proven  by  the  carrier,  in  order  to  excuse 
his  failure  to  perform  his  undertaking  according  to  agreement.  * 
*  *  This  rule  gives  to  the  plaintiff  the  advantage  of  implied 
or  presumptive  evidence  of  negligence  on  the  part  of  the  master  and 
owners,  which  they  are  bound  to  disprove  by  showing  due  dili- 
gence." 

In  that  case  the  court  found  that  the  fire  occurred  by  reason  of  an 
uncontrollable  accident,  while  the  boat  was  proceeding  on  her  way 
to  her  destination,  ^*  when  the  master  and  all  his  men  on  board  were 
in  the  usual  performance  of  their  respective  duties,"  and  the  de- 
fendant, therefore,  was  guilty  of  no  negligence. 

In  Fisher  vs.  Brig  Norvall,3  N.  S.  120,  the  action  was  for  the  value 
of  thirty  bales  of  cotton  which  had  been  sent  to  the  levee  in  New 
Orleans  to  be  shipped  on  the  brig,  and  received  by  the  captain,  and, 
being  suffered  to  remain  on  the  levee  over  night  following,  same  was 
consumed  by  fire — the  cotton  having  been  left  exposed  without  any 
one  to  watch  and  take  care  of  it. 

The  court  held  that  to  have  been  negligence  of  the  master,  and 
said  *'that  was  not  the  care  which  a  prudent  man  would  take  of  his 
own  property,  and  the  defendants  must  show  due  care  to  excuse  them 
from  the  loss  which  has  occurred.  It  is  not  a  good  excuse  to  sav 
that  it  is  not  customary  to  place  a  watch  over  property  such  as 
this." 

The  principles  announced  in  those  cases  have  baen  frequently  ap- 
plied by  this  court,  and  they  have  been  recognized  and  enforced  in 
the  recent  case  of  Darrell  vs.  Southern  Pacidc  Company,  the  pres- 
ent defendant.     47  An.  1455. 

In  that  case  we  said : 

*'  Our  Code  does  not  impose  on  carriers  the  responsibility  incident 
to  the  relation  under  the  common  law.  Rev.  C.  C.  2754.  ♦  *  ♦ 
But  we  do  not  understand  that  the  Code  has  any  tendency  to  relieve 
the  carrier,  if  the  loss  is  due  to  his  act.  *  *  *  On  this  same 
line  of  defence,  we  are  referred  to  the  stipulations  in  the  bill  of  lad- 
ing furnished  by  the  carrier  to  the  plaintiff.  That  the  carrier  may, 
under  certain  restrictions,  modify  his  liability^  is  admitted.  It  is 
hardly  necessary  to  go  into  that  discussion.     *     *     *     But    it    is 
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presamed  it  will  be  accepted  (that)  no  stipulation  will  avail  againBt 
a  loss  due  to  negligence,  orimpmdence  of  the  carriers;  or,  in  other 
words,  he  can  not  stipulate  against  a  peril  prepared  by  himself. ' '  (Onr 
italics.) 

''  We  have  considered,  too,  the  defence,  that  the  plaintiff  was 
familiar  with  the  mode  of  transportation  and  took  its  risks.  We 
think  it  a  more  reasonable  conclosion  that  be  supposed  defendants 
had  assumed  the  risks  arising  from  the  position  in  which  they  chose 
to  place  the  pile  cluster,  and  its  method  of  construction  disclosed  by 
the  record.  The  assumption  of  such  risks,  even  if  known  to  the 
plaintiff,  would,  it  seems  to  us,  require  express  proof." 

Our  decree  reversed  judgment  for  the  defendant,  and  awarded  the 
'  plaintiff  two  thousand  eight  hundred  and  sixty -eight  dollars. 

Applying  these  principles  of  law,  as  controlling  the  issues  in- 
volved, it  seems  to  onr  minds  very  clear  that  the  defendant  was 
guilty  of  negligence,  and  must  respond  to  the  plaintiff's  demands. 
For  the  proof  is  clear  to  the  effect  that  during  the  delay  of  the  de- 
fendant's freight  trains  at  New  Iberia,  for  a  period  of  more  than  two 
days,  the  safety  of  plaintiffs'  cotton  was  imperiled  by  crowds  of 
noisy,  riotous  boys,  engaged  in  shooting  Roman  candles,  and  fire- 
crackers in  dangerous  proximity  thereto ;  and  through  this  instru- 
mentality, the  two  fires  by  which  same  was  consumed  were  ignited 
— ^these  occurrences  having  transpired  on  Christmas  Day.  And  it  fur- 
ther shows  that  defendant  did  not  furnish  sufficient  police  protection 
for  this  ''exposed  cotton"-— only  one  man  being  detailed  for  that  pur- 
pose, and  he  being  at  the  same  time  a  deputy  sheriff,  a  policeman 
for  the  town  of  New  Iberia,  and  superintendent  of  the  defendant's 
freight  cars,  with  a  beat  of  one  mile  each  way  from  the  depot. 

The  proof  shows  that  he  was  furnished  no  relief  or  assistance  of 
any  kind,  and  that  for  the  town  of  New  Iberia  there  is  but  one 
policeman^other  than  himself,  and  that  this  other  one  at  no  time 
comes  to  the  defendant's  depot  or  switches.  It  further  shows  that 
the  policeman,  above  mentioned,  did  not  witness  the  commencement 
of  either  of  the  two  fires  by  which  the  plaintiffs'  cotton  was  con- 
sumed. That  notwithstanding  heheard  the  alarm  of  ftre  given  at  the 
1  o'clock  conflagration  on  the  26th  of  December,  1895,  as  he  toaa 
going  to  his  dinner,  he  did  not  turn  ba^k  nor  return  for  at  leoMt 
half  an  hour  afterward,  when  he  found  the  cotton  in  full  blaze  and 
nearly  consumed — the  car  on  which  the  burning  cotton  was  freighted 
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haviDg  beeD,  in  the  meantime,  detached  from  the  train  and  moved 
down  to  the  water  tank  at  the  depot. 

And  that,  notwithstanding  he  heard  the  alarm  of  fire  sounded  on 
the  evening  of  that  day,  at  about  6  o'clock,  he  did  not  reach  the  fire 
for  fifteen  or  twenty  minutes  afterward — the  place  where  it  occurred 
being  between  six  hundred  and  one  thousand  feet  from  the  depot, 
in  the  vicinity  of  which  he  claimed  to  have  been ;  though  the  cotton 
11708  fully  aflame  when  he  arrivedy  and  sufficient  time  had  elapsed  for 
the  fire  department  of  the  town  to  have  received  notification  and  sent 
^heir  hose  down  and  get  it  in  operation,  before  he  put  in  an  appearance. 

These  fires  were  discovered  by  people  who  lived  close  by  and  had 
no  connection  with  defendant. 

That  the  company  was  negligent  there  is  no  doubt.  The  shooting 
of  Roman  candles  caused  the  fire  and  was  the  proxvmate  cause  of 
same,  whiie  the  delay  of  the  train  at  New  Iberia  was  the  remote 
cause.  The  latter  may  have  been  beyond  the  control  of  the  com- 
pany's agents,  servants  and  employees,  but  the  former  was  not.  The 
prevention  of  the  fires  was  easily  within  their  control  by  the  em- 
ployment of  an  adequate  police  force,  and  this  they  did  not  do. 

Some  reference  has  been  made  to  a  case  decided  by  the  Massa^ 
chusetts  court  and  one  by  the  Pennsylvania  court. 

In  the  former — Denny  vs.  Railroad  Co.,  13  Gray,  481 — the  court 
said: 

'^It  is  said  to  be  an  ancient  and  universal  rule,  resting  upon  ob- 
vious reasons  and  justice,  that  a  wrong -doer  shall  be  held  respon- 
sible only  for  the  proximate  and  not  the  f emote  consequences  of 
his  actions,"  and  held  that  ^<  the  liabilities  of  common  carriers  are 
regulated  and  governed  by  it."  Oiting  2  Parsons  on  Con.,  466,  467; 
2  Oreenleaf  on  Ev.,  Sec.  266;  Story  on  Bailments,  686;  Angell  on 
Carriers,  201;   Morrison  vs.  Davis,  20  Penn.  St.  171. 

But  the  facts  of  that  case  are  quite  dissimilar  to  those  of  the  in- 
stant case. 

''The  rise  in  the  waters  in  the  Hudson,"  said  the  court,  ''which 
did  the  mischief  to  the  wool,  occurred  at  a  period  subsequent  to 
this — the  storing  of  the  freight  at  the  terminus  of  the  road — and,' 
consequently,  was  the  direct  and  proximate  cause  to  which  that  mis- 
chief is  attributable. 

^'The  negligence  of  the  defendants  was  remote;  it  bad  ceased  to 
operate  afi  an  active,  efficient  and  prevailing  cause  as  soon  as  the 
26 
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wool  had  been  carried  on  beyond  Syracuse,  and  can  not,  therefore, 
subject  them  to  responsibility  for  an  injury  to  the  plaintiffs'  prop- 
erty, resulting  from  subsequent,  inevitable  accident,  which  was  the 
proximate  cause  by  which  it  was  produced.  It  is  to  the  latter,  only, 
to  which  the  loss  sustained  by  him  is  attributable."     (Our  italics.) 

*^  In  Morrison  vs.  Davis,  supra,  the  principle  of  law  maintained 
was  that  carriers  are  answerable  for  the  ordinary  and  proximate 
consequences  of  their  negli^once,  and  not  for  those  which  are  remote 
and  extraordinary;  and  the  court  held  Hhat  the  proximate  cause 
of  the  disaster  was  the  flood,  and  the  fault  of  having;  a  lame  horse 
was  a  remote  one,  which,  by  cbncurriuf;  with  the  extraordinary 
flood,  became  fatal.'  We  assume  that  the  immediate  cause  had  the 
character  of  inevitable  accideut;  but  that  this  cause  could  not  have 
affected  the  boat  had  it  not  been  for  the  remote  fault  of  starting 
with  a  lame  horse." 

While  not  controlling,  those  decisions  serve  to  illustrate  defend- 
ant's liability  in  this  case — 'the  terms  of  the  two  cases  being  re- 
versed. For  in  the  instant  case  the  fire  was  the  immediate  cause  of 
the  destruction  of  the  plaintiffs'  cotton,  and  it  was  under  the  control 
of  the  defendant's  agents,  servants  and  employees,  and  their  imme- 
diate supervision,  and  was  not,  therefore,  in  the  nature  of  an  inevi- 
table accident.  The  delay  in  the  transportation  of  the  cotton  was 
only  the  remote  cause  of  the  accident;  and,  for  the  purposes  of  thiB 
case,  it  may  be  assumed  that  it  was  in  the  nature  of  an  unavoidable 
accident,  having  been  caused  by  broken  bridges. 

Accepting  the  theory  advanced  by  common  law  authorities,  with 
regard  to  the  responsibility  of  common  carriers,  that  they  are  deem* 
ed  to  be  <^  private  individuals,  who  incur  no  responsibility  beyond 
that  of  an  ordinary  bailee  for  hire,  and  answerable  only  for  miscon- 
duct and  negligence  (Clark  vs.  Barnwell,  12  Howard  272;  Railroad 
Co.  vs.  Rives,  10  Wallace,  176;  Railroad  Co.  vs.  Lockwood,  17  Wal- 
lace, 361),  yet  we  find  that  doctrine  not  incompatible  with  the 
opinion  we  have  expressed  on  the  subject. 

For  in  Meyer  vs.  Railroad  Co.,  41  An.  639,  we  affirmed  a  judgment 
against  the  company  for  the  destruction  by  fire  of  cotton  deposited 
upon  its  platform,  one  of  its  trains  having  negligently  failed  to  take 
and  carry  same  to  its  destination  according  to  contract. 

Mr.  Cooley  puts  the  proposition  thus :  ''If  the  care  demanded  was 
not  exercised,  the  case  is  one  of  negligence,  and  a  legal  liability  is 
made  out  when  the  failure  is  shown."     Cooley  on  Torts,  p. 
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In  Liverpool  Steam  Oo.  vs.  Phoenix  Ins.  Oo.,  129  U.  S.  897,  the 
qtkestion  we  have  coosidered  was  very  elaborately  examined,  and 
all  the  authorities  compared  and  dif^ested,  and  the  conelasion  of  the 
court  was  that  the  stranding  of  the  vessel  was  <*  the  direct  resnlt  of 
the  negligence  of  the  master  and  oflQcera  of  the  steamer  " — notwith- 
standing the  limitation  of  liability  under  its  contract  of  affreight- 
ment, same  not  exonerating  them  from  the  obligation  of  due  care  in 
the  performance  of  their  duties.  The  principles  of  that  case  are 
strictly  applicable  to  the  facts  of  this  case. 

Judgment  affirmed. 


No.  11,991. 

Mme.  Julie  Auooin  Brenby  vs.  Cappbry  Central  Refinery  ani> 
Railroad  Company,  Limited. 


APPEAL  from  the   Seventeenth  Judicial  District    Court    for    the 
Parish  of  St.  Mary.     Alleuy  J. 


D,  Caffery  &  Son  for  Plaintiff,  Appellant. 


Howe,  Spencer  <&  Cocke  for  Defendants,  Appellees. 


Argued  and  submitted  January  9,  1896. 
Opinion  handed  down  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  This  is  a  suit  by  the  plaintiff  in  her  own  behalf 
as  surviving  widow  and  as  tutrix  of  her  minor  children,  for  damages 
for  the  death  of  her  husband  caused  by  the  same  accident  set  forth 
in  the  suit  of  Joseph  H.  Castillo  et  al.  vs.  Caffery  Central  Refinery 
and  Railroad  Company,  Limited,  just  decided  by  this  court.  Ante, 
p.  322.  The  same  plea  to  the  jurisdiction  of  the  District  Court  of  St. 
Mary  parish,  was  made  in  that  case,  with  the  same  ruling  by  the 
court,  the  pleadings  and  issues  being  identical. 

It  18  hereby,  for  the  reasons  assigned  in  suit  No.    11,990  of  the 
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docket  of  this  conrt,  ordered,  adjudged  and  decreed  that  the  jndg- 
ment  appealed  from  be  and  the  same  is  hereby  annalled,  avoid^dd 
and  reversed,  and  it  is  now  ordered,  adjudged  and  decreed  that  de- 
fendant's exception  and  plea  to  the  jurisdiction  of  the  District  Court 
in  and  for  the  parish  of  St.  Mary,  be  and  the  same  is  hereby  over- 
ruled, and  the  cause  is  ordered  to  be  reinstated  on  the  docket  of  that 
court,  and  the  same  is  hereby  remanded  to  the  lower  court  to  be  pro- 
ceeded with  according  to  law. 


No.  11,984. 

N.  P.  Phillips  vs.  Feliciana  Cotton  Oil  Company  and  Mentb 
&  Co.  vs.  Feliciana  Ccxtton  Oil  Company,  Consolidated 
ON  Rules  vs.  Stbinhardt  &  Co. 

Creditor  and  debtor  having  by  written  agreement  established  between  them- 
selves the  relations  of  factor  and  customer,  and  definitely  agreed  upon  the 
amount  of  credit  which  should  be  given  by  the  former,  and  the  manner  in 
which  the  latter  should  discharge  the  same  by  the  consignment,  and  proceeds 
of  sale  of  products,  other  and  subsequent  creditors  of  the  common  debtor  are 
without  right  to  complain. 

If,  upon  ascertaining  that  the  original  amount  agreed  upon  was  an  insufficient 
basis,  and  that  additional  advances  of  money  were  necessary  to  maintain  the 
debtor's  business,  the  original  agreement  be  supplemented,  the  advances 
thereunder  made  will  be  protected  by  subsequent  shipments,  and  the  pro- 
ceeds thereof  can  be  rightfully  and  legally  imputed  and  applied  thereto. 

In  case  the  debtor  and  creditor  enter  into  a  written  contract  of  pledge,  and  an- 
other of  mortgage,  of  contemporaneous  date,  securing  the  same  obligations' 
same  must  be  construed  as  being  component  parts  of  one  engagement,  so  that 
the  whole  may  have  effect. 

APPEAL  from  the  Thirteenth  Judicial  District  Court  for  the  Par- 
ish of  West  Feliciana.     Brame,  J. 


W,  W,  Leake  for  Plaintiffs,  Appellants. 


Bernard  Titche  for  Defendants  in  Rule,  Apellees. 


Submitted  on  briefs  January  7,  1896. 
Opinion  handed  down  Febinary  10,  1896. 
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The  opinion  of  the  conrt  was  delivered  by 

Watkins,  J.  Representing;  themselves,  respectively,  to  be  mort- 
gage and  judgment  creditors  of  the  Feliciana  Cotton  Oil  Company, 
the  plaintiffs  in  the  two  aforesaid  snits  proceeded  by  rule,  in  the 
court  of  the  domicile  of  their  mortgage  and  judgment  debtor,  to  co* 
erce  the  defendants  in  rule,  Steinhardt  &  Co.,  to  cause  to  be  can- 
celed and  erased  from  the  mortgage  records  of  that  jurisdiction 
their  conventional  mortgage  against  the  Feliciana  Cotton  Oil  Company 
for  th(B  sum  of  twelve  thousand  five  hundred  dollars,  on  the  ground 
that  same  had  been  paid,  and  fully  satisfied ;  and  that  its  retention 
upon  the  record  would  be  &u  impediment  to  the  execution  of  their 
judgment  and  the  foreclosure  of  their  mortgage  against  the  Felici- 
ana Cotton  Oil  Company. 

This  proceeding  by  rule  was  met  on  the  part  of  Steinhardt  &  Co. 
by  the  following  exceptions,  viz. : 

1.  That  they  are  residents  and  citizens  of  the  parish  of  Orleans, 
and  the  court  of  the  parish  of  West  Feliciana  is  w'.thout  jurisdiction 
ratione  personse. 

2.  That  plaintiffs  had  no  legal  right  to  proceed  by  rule;  and  could 
have  alune  proceeded  by  suit  in  the  ordinary  form. 

3.  That  the  rule  discloses  no  cause  of  action. 

4.  That  in  the  proceedings  on  the  part  of  Steinhardt  &  Co.  against 
the  Feliciana  Cotton  Oil  Company  to  foreclose  their  mortgage  plain- 
tiffs in  rule  are  seeking  to  have  canceled,  the  last  named  filed  a  pe- 
tition of  intervention  and  third  opposition,  claiming  the  right  to  be 
paid  out  of  the  proceeds  of  the  sale  of  the  mortgaged  property  under 
executory  proceedings,  the  amount  of  their  respective  claims;  and 
that  they  are  thereby  estopped  from  contesting  the  existence  of  said 
conventional  mortgage. 

The  court  considered  said  exceptions  as  an  answer  to  the  rule,  but 
permitted  them  to  answer  over. 

Thereupon  they  filed  an  answer  denying  that  any  part  of  the 
mortgage  indebtedness  had  been  paid,  and  averring  that  the  whole 
amount  was  and  still  is  due. 

That  the  entire  products  which  were  shipped  to  them  were  sold 
for,  and  credited  upon  the  open  account  of  the  Feliciana  Cotton  Oil 
Company  in  settlement  pro  tanto  of  the  money  they  had  advanced  to 
the  mill,  and  that  in  the  shipments,  when  made,  it  was  thus  expressly 
agreed  and  understood  between  the  parties. 
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On  these  issues  there  was  jadgment  discharging  the  rale,  and 
plaintiffs  in  rule  have  appealed. 

The  transcript  shows  that  the  oil  company  executed,  contempo- 
raneously, in  favor  of  Steinhardt  &  Co.,  an  act  of  mortgage  for 
twelve  thousand  five  hundred  dollars,  and  an  act  of  pledge  on  the 
3d  of  September,  1894 ;  and  that  the  oil  company  gave  a  mortgage 
and  pledge  to  Mente  &  Co.  for  one  thousand  three  hundred  and  thir- 
teen dollars  on  the  16th  of  February,  1895,  in  settlement  of  an  open 
account.  That  Phillips  obtained  judgment  against  the  oil  company 
on  the  10th  of  April,  1895,  for  four  thousand  five  hundred  and 
twenty-nine  dollars  and  thirty- eight  cents;  and  Mente  &  Co.  also 
obtained  a  judgment  recognizing  and  enforcing  their  special  mort- 
gage; and  these  judgments  were  duly  recorded,  resulting  in  judicial 
mortgages  which  are  second  in  rank  to  that  of  Steinhardt  &  Co. 

Steinhardt  &  Co.  foreclosed  their  mortgage  and  caused  the  mort- 
gaged property  to  be  adjudicated  to  them  in  May,  1895,  for  the  price 
of  ten  thousand  dollars. 

I. 

With  regard  to  the  jurisdiction  of  the  court  we  think  it  undoubted. 

The  creditor  had  obtained  his  judgment  in  the  court  of  West  Feli- 
<!iana  parish  against  the  oil  company,  and  had  it  registered  there  to 
operate  as  a  judicial  mortgage.  He  caused  an  execution  to  issue 
under  that  judgment  and  the  property  of  his  debtor  thereon  situated 
to  be  seized ;  and  finding  it  encumbered  by  a  prior  mortgage  which 
he  believed  to  have  been  fully  paid,  he  took  proceedings  before  the 
oourt  of  that  parish  for  the  purpose  of  procuring  its  cancellation, 
because  it  was  an  impediment  to  his  execution. 

That  court  was  the  proper  court  to  pass  upon  that  issue;  and  pro- 
>ceeding  by  rule  was  a  proper  one  for  that  purpose.  .  Dutrey  vs. 
Laguens,  28  An.  753;  Morris  vs.  Cain's  Executors,  84  An.  665; 
Bussiere  vs.  Williams,  37  An.  387;  Leeds  vs.  Jones,  37  An.  427. 

The  plea  of  no  cause  of  action  is  not  good ;  for,  on  the  theory  of 
plaintiffs  in  rule,  that  the  mortgage  of  Steinhardt  &  Co.  had  been 
paid,  there  was  a  cause  of  action  and  a  right  to  execution. 

II. 

With  regard  to  the  estoppel  raised  on  the  interventions  of  Phillips, 
and  Mente  &  Co.  it  appears  that  they  did  substantially  set  out  and 
reiterate  therein  the  averments  of  their  rule,  to  the  effect  that  the 
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mortgage  which  SteiDhardt  &  Oo.  are  proceeding  to  enforce  against 
the  oil  company  in  their  executory  proceedings  had  been  paid,  and 
that  the  writ  of  seizure  and  sale  had  been  issued  since  the  filing  and 
service  of  their  rule  for  its  cancellation.  That  the  proceeds  which 
shall  be  realized  from  the  sale  of  the  property,  which  is  subject  to 
their  mortgages,  should  be.  paid  to  them  and  applied  to  the  satis- 
faction of  their  mortgages. 

The  situation,  as  thus  stated,  is  peculiar  and  exceptional,  and  must 
be  interpreted  in  the  light  of  the  surrounding  circumstances,  and  the 
rule  which  preceded  the  seizure,  to  which  it  was  subordinated ;  and 
being  thus  interpreted  the  plea  of  estoppel  is  not  good. 

III. 

On  the  main  issue,  the  facts  are,  that  simultaneously  with  the  act 
of  mortgage, which  was  executed  on  the  3d  of  September,  1894,  the  oi 
company  made  and  entered  into  a  supplemental  written  agreement; 
and  therefrom  we  make  the  following  extracts,  as  illustrative  of  the 
mutual  obligations  of  the  parties,  viz. : 

That  whereas,  it  has  become  necessary  for  the  Feliciana  Oil  Com- 
pany to  borrow  money  for  the  purpose  of  buying  cotton  seed  and  to 
operate  its  mill  and  carry  on  its  business,  and,  for  that  purpose, 
Steinhardt  &  Co.  have  agreed  and  do  hereby  advance  to  the  said 
company  the  sum  of  twelve  thousand  five  hundred  dollars  for  said 
purpose,  the  following  agreement  is  made  and  entered  into,  viz. : 

Steinhardt  &  Co.  agree  to  advance  to  the  oil  company  twelve 
thousand  five  hundred  dollers  in  the  following  instalments,  to -wit: 
Twenty -five  hundred  dollars  during  the  month  of  September,  1894, 
seven  thousand  dollars  during  the  mouth  of  October,  1894,  and  three 
thousand  dollars  during  the  month  of  November,  1894. 

That  in  order  to  secure  to  Steinhardt  &  Co.  the  reimbursement  of 
such  sums,  the  oil  company  is  to  execute  its  several  promissory 
notes  as  follows,  to -wit:  One  for  two  thousand  dollars,  falling  due 
on  the'lst  of  February,  1895;  one  for  three  thousand  dollars,  falling 
due  on  the  1st  of  March,  1895 ;  one  for  three  thousand  five  hundred 
dollars,  falling  due  on  the  1st  of  April,  1895 ;  and  the  last  for  four 
thousand  dollars,  falling  due  on  the  1st  of  May,  1895. 

That  the  oil  company  agrees  to  secure  the  punctual  payment  of 
the  aforesaid  notes  by  granting  a  first  mortgage  on  its  property, 
And  **said  mortgage  is  to  form  a  part  of  the  present  agreement." 
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That  Steinhardt  &  Co.  shall  have  the  control  and  sale  of  the 
prodncts  of  the  oil  company — *'that  is,  the  sale  of  all  the  products 
which  shall  he  made  through  the  said  Steinhardt  &  Co.  at  the 
prevailing  market  prices,  etc." 

That  the  cotton  seed  which  are  on  hand  are  to  be  worked  np  by 
the  oil  company  and  the  proceeds  of  sale  are  to  be  paid  to  Stein- 
hardt &Oo.  in  satisfaction  of  said  notes,  commencing  with  the  one 
first  falling  due,  and  to  continue  until  all  are  paid.  ''It  being  well 
understood  that  all  sums  received  by  said  Steinhardt  &  Co.  as  the 
proceeds  of  the  sale  of  any  of  the  products  of  said  company,  con- 
signed to  them  as  aforesaid,  shall  be  applied  to  th^  payment  of  the 
aforesaid  obligations  of  said  company  in  the  order  of  their  respective 
maurities." 

That  it  is  further  stipulated  that  ''as  a  further  security  for  the  re- 
imbursement of  said  sum  "the  oil  company  "  hereby  pledgee  to  the  said 
Steinhardt  &  Co.  all  the  seed  which  it  may  at  any  time  have  on  hand, 
and  all  the  products  thereof ^^^  etc. 

The  following  are  the  stipulations  of  the  act  of  mortgage,  sub- 
stantially, viz. : 

That  the  oil  company  is  justly  and  truly  indebted  unto  Steinhardt 
&,  Co.  in  the  sum  of  twelve  thousand  five  hundred  dollars,  in  evi- 
dence whereof  it  has  executed  its  four  promissory  notes  of  even 
date  therewith  for  the  sums  of  two  thousand  dollars,  three  thousand 
dollars,  three  thousand  five  hundred  dollars  and  four  thousand  dol- 
lars, respectively,  and  maturing  on  the  first  days  of  February,  March, 
April  and  May,  1895,  respectively ;  and  all  made  payable  to  Stein- 
hardt &  Co. 

That  to  secure  the  punctual  payment  of  said  notes  at  their  re- 
spective maturities,  the  oil  company  executed  a  conventional  mort- 
gage upon  its  property  in  the  usual  form,  and  caused  same  to  be 
duly  recorded.  * 

It  is  quite  clear  that  the  foregoing  covenants  evidence  the  pri- 
mary agreements  between  the  parties;  Steinhardt  &  Co.  agreeing 
to  furnish  to  the  oil  company  the  sum  of  twelve  thousand  five  hun- 
dred dollars  in  money  to  enable  the  tatter  to  buy  cotton  seedy  and  to 
operate  its  oil  mill  plant  advantageously;  and  the  oil  company  agree- 
ing to  execute  and  deliver  their  four  promissory  notes,  in  the 
amounts  stated,  said  notes  to  represent  the  amounts  of  cash  to  be 
thereafter  advanced,  and  account  thereof  to  be  kept. 
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It  is  equally  evident  that  the  mortgage  which  was  consented  by 
the  company  secured  the  payment  of  said  notes,  and  was  a  compo- 
nent part  of  said  agreement.     The  agreement  thus  stipulates. 

The  proof  shows  that  Steinhardt  &  Go.  advanced  the  full  amount 
of  the  mortgage  notes  to  the  oil  company  and  more ;  and  that  said 
additional  advances  were  made  in  pursuance  of  a  supplemental 
agreement  made  in  November,  1894,  and  upon  the  original  act  of 
pledge. 

The  mortgage  notes  of  the  oil  company  were  discounted  by  Stein- 
hardt &  Go. ,  and  the  proceeds  placed  on  their  books  to  its  credit. 
This  sum  was  drawn  out  in  October,  1894,  and  the  account  current 
shows  a  net  debt  balance  against  the  oil  company  of  about  three  hun- 
dred and  eighty  dollars  on  November  1,  1894. 

During  the  following  months  the  oil  company  drew  on  Sieinhardt 
&  Go.  for  the  following  amounts  approximately,  viz. : 

In  November  and  December,  1894  $12,4^^87 

In  Januury,  181V) 2,»j36  27 

In  February,  IK95 2,180  18 

In  March,  1H96 607  83 

In  April.  1895 22190 

In  May,  1895 127  61 

Total  amount $28,688  60 

This  is  subject  to  a  credit  of  about  twe^Uy- seven  thousand  seven 
hundred  and  thirty- five  dollars  and  fifty -six  cents  as  the  proceeds 
of  oil  products  the  company  shipped  to  Steinhardt  &  Go.,  leaving 
a  balance  due  on  account  of  eight  hundred  and  fifty -three  dollars 
and  four  cents,  and  the  mortgage  notes  of  the  oil  company  unpaid. 
This  is  only  an  approximate  calculation,  and  it  Is  not  intended  to 
control  the  settlement  of  accounts  of  Steinhardt  &  Go.  with  the  oil 
company.  It  is  intended  only  to  exhibit  the  situation  of  affairs  be- 
tween them  relative  to  the  averments  of  the  petition  of  plaintiffs  in 
rule.  The  result  of  this  investigation  is  that  the  proceeds  of  the 
discounted  notes  were  withdrawn  early  in  October,  1894;  and  that, 
in  pursuance  of  a  supplemental  agreement,  Steinhardt  &  Go.  made 
to  the  oil  company  large  additional  advances  on  open  account,  to 
which  the  proceeds  of  all  the  products  of  the  oil  company  subse- 
quently shipped  were  to  be  applied,  same  having  been  previously 
pledged. 

Under  the  original  agreement  the  relations  of  factor  and  customer 
were  established,  and  same  were  continued  under  their  subsequent 
agreement,  witfwut  change  or  interruption.      These  agreements  are 
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in  writinf^,  and  were  in  existence  when  plaintiffs  in  role  entered  into 
contractual  relations  with  the  oil  company. 

The  parties  stand  before  the  court  upon  their  respective  contract 
righis,  and  against  which  no  charge  of  fault  or  fraad  is  made;  and 
there  is  nothing  in  the  contract  which  would  justify  us  in  disturbing 
them. 


Judgment  affirmed. 


No.  12,023. 
S.    Levy   and  L.    M.    Oartbr,    Syndics,   vb.   A.  B.    Thompson^ 
^  39«l  Sheriff,  bt  als. 

'48^^101    A  probate  sale  only  divesta  mortgages  whioh  have  been  Imposed  upon  property  by 
105   4w|  ^^^  deceased,  and  not  those  which  have  been  Imposed  upon  it  by  his  ▼endors; 

and  no  greater  right  can  be  afflrtned  of  a  sale  made  by  a  iiyndie  of  an  iosol- 
vunt'd  estate. 
A  holder  ot  a  mortgage  first  In  rank,  which  was  granted  by  the  Fondor  of  the  in- 
solvent, may  proceed  by  seizure  and  sale  in  itsforeclosnre,  disregarding  a 
previous  order  of  sale,  granted  in  favor  of  the  syndic  of  his  mortgagor's 
vendee. 
Under  the  provisions  of  Act  50  of  1886,  actual  damages  resnltlng  may  be  awarded 
in  the  suit  in  which  the  injunction  has  be«n  dissolyed. 

APPEAL  from  the  Second  Judicial  District  Ooort  for  the  Parish  of 
Iberville.     Watkins,  J, 


A.  H.  Leonard  and   D,  T.    Land  for  Plaintiffs,  Appellants,  cite: 
15  An.,  636;  31  An.  116;  32  An.  249;  34  An.  873;  42  An.  118. 


Wise  &  Herndon  for  Defendants,  Appellees. 


Submitted  on  briefs  January  22,  1896. 
Opinion  handed  down  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Plaintiffs  enjoined  the  sheriff  from  proceedini:  with 
the  execution  of  an  order  of  seizure  and  sale  in  the  foreelosore  of  a 
first  mortgage  on  property  in  their  possession  as  the  syndics  of  the 
creditors  of  the  insolvent,  S.  J.  Zeigler,  on  the  followintg  gtoanda^ 
viz. : 
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That  by  the  cession  and  surrender  of  the  insolvent  and  the  accept- 
ance thereof  by  the  judge,  the  District  Conrt  of  Caddo  parish  ac- 
quired complete  jurisdiction  over  the  property;  that,  in  pursu- 
ance of  the  recommendations  of  a  meeting  of  the  creditors  of  the 
insolvent,  that  conrt  granted  an  order  for  the  sale  of  all  the  prop- 
erty surrendered  on  the  80th  of  July,  1894 ;  and  that,  conformably 
to  that  order,  a  writ  of  sale  was  issued  and  placed  in  the  hands  of 
the  sheriff,  under  which  the  property  was  seized  and  advertised  for 
sale. 

That,  **for  good  and  sufficient  reasons,"  the  sale  was  postponed 
by  the  syndics. 

Petitioners  aver  that  the  court  of  Oaddo  parish  having  first  ac- 
qaired  jurisdiction  of  said  insolvency  and  of  the  property  surren- 
dered, and  having  issued  an  order  for  its  sale,  the  subsequent  order 
of  seizure  and  sale  in  behalf  of  a  mortgage  creditor  is  absolutely 
null  and  void  for  want  of  jurisdiction. 

The  answer  of  the  defendant  Thompson  is,  that  he  is  not  a  creditor 
of  the  insolvent  Zeigler,  and,  for  that  reason,  was  not  bound  by  his 
cessio  bonorum;  but  he  avers  that  he  is  a  creditor  of  S.  W.  Vance, 
whose  indebtedness  to  him  was  secured  by  a  mortgage  upon  his 
property,  which  has  since  been  conveyed  cum  onere  to  Zeigler. 

That  this  mortgage  contains  the  stipulation  of  the  pact  de  non 
alienando,  and  imports  a  confession  of  judgment,  and  that  these  pro- 
visions of  the  act  entitle  him  to  proceed  against  the  mortgaged 
property  in  whatsoever  hands  the  same  may  be  found  without  refer- 
ence to  any  alienation  thereof. 

That  he  has  not  had  any  notice  of  the  proceedings  in  the  insol- 
vency of  Zeigler,  and  has  a  right  to  proceed  without  any  reference 
thereto. 

He  prays  for  the  dissolution  of  the  injunction,  with  seven  hundred 
and  fifty  dollars  damages,  for  this,  viz. : 

For  attorney's  fees,  five  hundred  dollars,  and  two  hundred  and  fifty 
dollars  general  damages  for  the  delay  and  loss  of  time  in  the  collec- 
tion of  his  debt. 

On  the  trial  there  was  judgment  in  favor  of  defendants,  dissolving 
plaintiffs'  injunction,  and  condemning  him  to  pay  the  sum  of  four 
hundred  and  twenty- eight  dollars  damages  for  the  issuance  of  the 
writ. 
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Syndics  vs.  Sheriff  et  als. 

The  case  was  sabmitted  and  decided  npon  the  following  agreed 
statement  of  facts,  viz. : 

That  on  the  19th  of  Jane,  1891,  S.  W.  Vance  executed  a  mortgage 
npon  the  lands  in  controversy  in  favor  of  Norman  F.  Thompson,  of 
New  York,  the  act  containing  the  stipulation  of  the  non- alienation 
pact. 

That  subsequently  Vance  mortgaged  the  same  property  to  S.  J. 
Zeigler,  the  act  containing  the  non -alienation  clause,  also. 

That  subsequently  S.  Levy  became  the  owner  of  the  second  mort- 
gage notes,  which  were  issued  to  Zeigler,  and  foreclosed  the  mort- 
gage and  purchased  the  property  at  sheriff 's  sale. 

That  S.  Levy  then  conveyed  the  property  back  to  Zeigler,  who 
thereafter  continued  to  be  the  owner,  and  it  was  embraced  in  the 
schedule  of  his  assets,  which  was  filed  on  the  3d  of  July,  1894. 

That  on  the  14th  of  July,  1894,  a  meeting  of  the  creditors  of  the 
insolvent  was  convoked,  and  they  recommended  a  sale  of  all  the  real 
estate  which  had  been  surrendered — directing  that  all  property 
mortgaged  should  be  sold  upon  the  terms  and  conditions  their 
recommendations  specified. 

That,  conformably  to  said  recommendations,  an  order  of  sale  was 
granted  by  the  judge  directing  the  sale  to  be  made  by  the  syndics, 
and  a  commission  was  duly  issued  and  the  sales  were  advertised  to 
take  place  on  December  1,  1894. 

That  the  sale  was  postponed  by  the  syndics  and  they  have  retained 
the  aforesaid  commission,  the  sale  order  remaining  unrevoked. 

That  the  property  was  seized  by  the  sheriff  under  a  writ  of  seizure 
and  sale  taken  out  by  Thompson  on  the  23d  of  March,  1895,  under 
an  order  of  seizure  and  sale  which  was  granted  on  the  14th  of  March, 
1895. 

That  prior  to  the  order  of  sale  in  the  insolvency  of  Zeigler  the 
children  of  Zeigler  brought  suit  in  the  parish  where  part  of  the  prop- 
erty is  situated  to  recover  one- fourth  interest  therein,  and  this  suit 
is  still  pending  and  undecided. 

Under  this  state  of  facts  we  are  to  determine  whether  the  writ  of 
seizure  and  sale  was  legally  issued. 

It  did,  unquestionably,  unless  the  power  to  order  a  sale  had  been 
exhausted  by  the  allowance  of  the  previous  order  of  sale  in  the  insol- 
vency of  Zeigler. 

The  seizing  creditor,  Thompson,  was  not  a  creditor  of  the  insolvent, 
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and  was  neither  party,  or  privy  to  the  insolvency  proceeding^  of 
Zeigler. 

His  mortgage  was  granted  by  Vance,  who  snbseqnently  mortgaged 
the  same  to  Zeigler. 

Each  of  those  acts  contained  the  pact  de  non  alienando. 

Th'^reafter  Levy  acquired  the  mortgage  notes  last  secured,  fore- 
closed, purchased  and  conveyed  to  Zeigler,  retaining  a  mortgage. 

Zeigler  surrendered  the  property,  and  the  syndics  procured  an 
order  for  its  sale. 

It  has  been  repeatedly  held  that  a  probate  sale  of  succession 
property  only  divests  it  of  the  mortgages  which  have  been  imposed 
upon  it  by  the  deceased,  but  not  those  which  had  been  imposed 
upon  it  by  his  vendors. 

Johnston  vs.  Bell,  6  N.  S.  384;  Swindler  vs.  Peyronx,  5  La.  468; 
Succession  of  Triche,  29  An.  384;  Powell  vs.  Hayes,  81  An.  789. 

Certainly  no  greater  power  can  be  nffirmed  to  exist  in  the  syndic 
of  an  insolvent. 

On  this  view  of  the  law,  a  sale  made  by  the  syndic  under  the  order 
granted  in  the  insolvent  proceedings  would  not  have  the  effect  of 
divesting  the  defendant's  mortgage;  and  it  follows,  necessarily, 
that  he  had  a  right  to  proceed  with  the  seizure  and  sale  of  the  prop- 
erty, disregarding  the  order  in  the  insolvency  altogether. 

The  right  of  such  a  mortgage  creditor  to  proceed,  by  executory 
process,  against  the  succession  representative  of  his  deceased 
debtor,  during  the  period  of  administration,  is  well  recognized;  and 
there  is  ample  authority  in  our  jurisprudence  for  an  executory  credi- 
tor to  procure  an  order  of  seizure  and  sale  after  an  order  of  sale  has 
been  obtained  in  the  succession  under  exceptional  circumstances. 

A  familiar  illustration  of  this  rule  is  founl  in  Succession  of  Adam 
Thompson  (42  An.  119),  wherein  all  of  the  authorities  pro  et  con  are 
collated. 

But  as  the  question  presented  in  the  instant  case  is  dissimilar,  we 
need  not  go  over  the  authorities  again.  We  consider  it  of  no  prac- 
tical importance  that  the  creditors  of  the  insolvent  had  ordered  sale 
to  be  made  on  precisely  the  same  terms  as  those  contained  in  Thomp- 
son's mortgage,  inasmuch  as  we  are  of  the  opinion  that  a  sale  made 
under  the  order  in  the  insolvency  would  not  discharge  his  mortgage. 
Troendale  vs.  DeBouchel,  33  An.  753;  Succession  of  Vancourt,  11 
An.  383. 
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We  are  of  opinion  that  the  judge  a  quo  correctly  dissolved  the 
plaintiff's  injunction. 

The  allowance  of  four  hundred  dollars  attorney's  fees  is  ample. 

The  controversy  was  not  an  animated  or  protracted  one;  and  the 
mortgage  provides  for  attorneys  for  the  collection  of  the  debt. 

We  must  decline  to  increase  that  allowance. 

The  twenty -eight  dollars  allowed  cover  the  expenditures. 

Such  damages  are  in  their  nature  actual,  and  do  not  come  within  the 
purview  of  0.  P.  304. 

They  may  be  awarded  in  the  injunction  suit.     Act  60  of  1886. 

Judgment  affirmed. 


4»    4U 
105    fSS 


No.  11,973. 

H.  Jewell  Daigbe  and  Mrs.  M.  A.  Jack  vs.  Julius  Levin  &  Co. 
AND  Blaise  Hooper. 

A  petitory  action  admits  defendant's  possession. 

In  a  suit  of  trespass  title  is  only  considered  incidentally,  as  fixing  the  character 

of  the  possession.  2  Uennen,  Offences  and  Quasi -ofiences,  11  (e  3),  No.  4,  p.  10S7; 

4  N.  S.  136 ;  6  L.  659 ;  2  An.  223 ;  14  A>i.  34 ;  14  An .  732. 
A  right  of  action  against  one  as  a  trespasser  is  in  him  who  Is  in  possession  as 

owner. 


APPEAL  from  the  Tenth  Judicial  District  Court  for  the  Parish  of 
Rapides.     Andrews ,  J. 


W.  H,  Jacky  H.  L.  Daigre  and  H,  H.  White  for  Plaintiffs,  Appel- 
lants. 


White  &  Thornton  for  Defendants,  Appellees. 


Argued  and  submitted  December  20,  1895. 
Opinion  handed  down  January  20,  1896. 
Rehearing  refused  February  24,  1896. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLs,  C.  J.     Plaintiffs  allege  that  they  are  owners  in  indi- 
vision,  and  have  been  for  more  than  twelve  months  past  in  continu- 
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ons  posseBflion  of  certain  property  described  in  their  petition.  That 
Baid  property  is  good  pine  timber  land  and  that  defendants  are  co- 
trespassers  on  the  same,  and  have  wrongfully  cat  and  removed  by 
their  co- trespassing  a  great  portion  of  said  timber,  and  still  continue 
to  cut  and  remove  said  timber,  though  they  have  been  specially 
warned  not  to  do  so  by  petitioners.  That  they  are  now  trespassing 
and  have  been  so  doing  since  August  1,  1894,  well  knowing  that  said 
lands  were  not  their  own,  but  the  property  of  the  plaintiffs,  and  they 
have  conspired  together  to  cut  and  haul  away,  and  have  cut  and 
have  caused  to  be  cut  and  hauled  away  to  the  saw -mill  of  Levin  & 
Co.  or  elsewhere,  timber  to  the  amount  of  eight  hundred  pine  trees 
of  a  value  of  two  dollars  per  tree,  aggregating  the  sum  of  sixteen 
hundred  dollars,  and  have  damaged  plaintiffs  by  said  trespass  in 
the  further  sum  of  five  hundred  dollars.  They  pray  that  they  have 
judgment  against  defendants  for  the  sum  of  twenty- one  huudred 
dollars — sixteen  hundred  dollars  for  the  timber  and  five  hundred 
dollars  for  damages,  and  that  they  be  decreed  to  be  the  legal  owners 
of  the  land,  and  that  they  be  quieted  in  their  possession  of  the 
same.  The  parties  made  defendants  are  Julius  Levin  &  Co.,  alleged 
to  be  a  lumber  firm,  composed  of  Julius  Levin,  Jacob  Levin,  Charles 
Goldenberg  and  Augur  Seiss,  and  J.  H.  Hooper,  known  as  Blaise 
Hooper. 

The  defendant.  Hooper,  filed  a  general  denial,  following  which  he 
specially  denied  that  plaintiffs  are,  or  ever  were,  the  owners  of  the 
land  described  in  plaintiffs'  petition,  or  that  they  have  ever  been  in 
possession  of  the  same.  He  averred  that  the  land  belonged  in  in- 
division  to  his  minor  children,  Adella  C,  Alice  J.,  Edna  C,  Paul  A. 
D.  and  John  H.  Hooper,  to  whom  it  was  devised  by  the  late  Dr.  John 
Casson,  who  died  in  the  early  part  of  1892,  in  Rapides  parish,  aud 
that  he  was  placed  in  possession  of  the  same,  as  the  father  of  his 
children,  by  order  of  the  District  Court  for  Rapides  parish,  as  shown 
by  the  records  in  the  succession  of  John  Casson.  That  John  Casson 
acquired  the  land  by  devise  from  his  late  wife,  Mrs.  Adelia  Casson, 
and  that  Mrs.  Casson  acquired  tho  same  in  the  year by  inher- 
itance from  her  deceased  children,  the  issue  of  her  marriage  with 
her  first  husband,  E.  H.  Flint,  who  acquired  it  by  purchase,  in  1853, 
from  the  Canal  Banking  Company,  of  New  Orleans,  who  acquired  it, 
in  1846,  in  a  suit  on  the  docket  of  the  District  Court  for  Rapides 
parish,  entitled  Canal  Banking  Company  vs.  Lytleton  Bailly. 
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Defendant  averred  that  from  1846  up  to  the  present  time  his  aa- 
thors  and  himself,  as  father  of  his  children,  have  been  the  owners  of 
this  land  in  good  faith  and  by  a  just  title,  and  during  all  that  time 
have  been  in  continuous,  uninterrupted,  peaceable,  public  and  une- 
quivocal possession  of  same,  and  he  pleaded  the  prescription  of  ten 
and  thirty  years  in  support  of  his  own  and  in  bar  of  plaintiffs'  title. 
He  further  averred  that  the  registry  of  the  conveyances  from  the 
sheriff  to  the  Canal  Banking  Company  and  from  the  Canal  Banking 
Company  to  E.  H.  Flint  were  destroyed  by  the  burning  of  the  court 
house  of  Rapides  parish  in  1864.  He  further  averred  that,  as  the 
father  of  his  said  children  (minors),  the  owners  of  this  land,  he  con- 
tracted to  sell  to  Julius  Levin  &  Co.  (co-defendants)  standing  timber 
thereon  for  the  price  of  fifty  cents  per  thousand  feel  stumpage,  that 
being  the  regular  market  price  for  the  same,  and  that  under  said 
contract  Julius  Levin  &  Co.  had  'CUt  four  hundred  and  forty -eight 
trees,  aggregating  the  amount  of  277,863  feet  of  lumber,  and  in  no 
event  could  he  be  held  liable  for  a  greater  amount.  He  prayed  that 
the  demands  of  plaintiff  be  rejected,  and  that  there  be  judgment 
decreeing  his  minor  children  the  owners  of  said  land  and  quieting 
them  in  their  possession. 

Julius  Levin  &  Co.  adopted  the  allegation  of  Hooper,  and  prayed 
that  plaintiffs'  demand  be  rejected. 

The  court  rendered  judgment  in  favor  of  defendants,  Julius  Lenn 
&  Co.  and  J.  H.  Hooper,  and  J.  H.  Hooper,  called  Blaise  Hooper, 
and  against  the  plaintiffs,  H.  Jewell  Daigre  and  Mrs.  M.  A.  Jack,  re- 
jecting plaintiffs'  demand.  It  further  ordered,  adjudged  and  decreed 
that  the  minor  children  of  J.  H.  Hooper,  viz. :  Adelia  C,  Alice  J., 
Edna  C,  Nettle  E.,  Paul  A.  D.  and  John  H.  Hooper,  were  the  owners 
of  the  land  in  litigation,  and  that  their  father  in  his  capacity  of  tutor 
of  his  said  children  be  quieted  in  the  possession  thereof. 

Plaintiffs  in  their  brief,  referring  to  defendants'  pleadings,  say 
that  thereby  **  they  have  transformed  thijj  suit  into  a  petitory  action 
and  assumed  the  relations  of  plaintiff  in  such  a  proceeding;  therefore, 
in  order  to  defeat  the  plaintiffs'  demand  for  damages,  it  devolves  on 
them  to  make  good  their  pretentions  over  plaintiffs'  authentic  and 
recorded  deed  by  preponderance  of  proof."  Citing  Clarkson  vs.  Vin- 
cent, 32  An.  613;  Gay  vs.  Ellis,  33  An.  249;  Millaudon  vs.  Mc- 
Donogh,  18  La.  ,103;  Cross  on  Pleadings,  2L9  and  220;  Code  of 
Practice,  Art.  44. 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  417 

Dalgre  et  al.  vs.  Levin  ft  Co.  et  al. 

Plaintiffs,  in  their  petition  aver  that  for  more  than  twelve  months 
prior  to  the  institation  of  the  salt  they  had  been  in  concinnoas  pos- 
session of  the  property  referred  to  therein,  and  that  Julias  Levin  A 
Oo.  and  J.  H.  Hooper  had  trespassed  npon  the  same  by  catting  and 
carrying  away  timber.  These  parties  are  made  defendants  on  a 
moneyed  demand  for  twenty -one  handred  dollars'  damages,  Hooper 
being  made  a  defendant,  not  as  tutor  of  his  minor  children,  bat  in- 
dividnally.  In  Hooper's  answer,  so  far  from  claiming  either  owner- 
ship or  possessing  in  himself  individaally,  he  disclaimed  both,  and 
affirmatively  stated  that  the  ownership  of  the  property  was  in  his 
minor  children ;  that  they  were  in  possession  of  the  same  throngh 
him  as  their  tutor  under  decree  of  court. 

Neither  the  plaintiffs-  nor  defendants,  therefore,  admit  Hooper's 
possession  of  the  same.  Plaintiffs  deny  it  absolutely,  and  defend- 
ant asserts  possession  in  Hooper  for  his  minor  children  as  tutor,  in 
whieh  capacity  he  is  not  a  party  to  the  suit.  Under  such  circum- 
stances the  action  is  evidently  not  a  petitory  one.  The  question  of 
owneiship  can  not  be  passed  upon  and  determined  in  this  suit.  If  it 
were  true,  as  plaintiffs  claim,  that  they  have  been  in  continuous  pos- 
session of  the  property,  aiid  ttiat  defendant.  Hooper,  has  been  out 
of  possession,  he,  as  being  charged  with  trespass,  would  not  be  per- 
mitted to  justify  by  setting  up  title  to  himself.  It  would  be  an  im- 
proper issue  in  the  case.  If  title  were  considered  in  such  a  suit  it 
would  only  be  considered  incidentally  as  fixing  the  character  of  the 
possession.  II  Hen.  :.3)  No.  4,  p.  1057;  Davis  vs.  Taylor,  4  N. 
8.  186;  Peytavin  vs.  Winter,  6  La.  669 ;  •  LeBlanc  vs.  Nolan,  2  An. 
223;  McOulloch  vs.  Weaver,  14  An.  34;  Gardiner  vs.  Thibodeau,  14 
An.  732.  We  are  of  the  opinion  plaintiffs'  allegation  as  to  posses- 
sion being  in  themselves  is  not  only  not  borne  out,  but  that  it 
has  been  established  beyond  question  that  this  property  has, 
for  many  years,  been  in  possession  of  the  defendants'  children, 
and  those  under  whom  they  claim.  If  defendants  were  trespassers 
the  right  of  action  against  them  as  such  would  lie,  aot  in  the  plain- 
tiffs, but  in  the  parties  in  possession  as  owners.  Possession  in  the 
children  held  adversely  to  plaintiffs  defeats  plaintiffs'  action  of  tres- 
pass. In  order  that  plaintiffs  should  settle  claims  of  ownership  to 
this  property  they  will  have  to  advance  them  in  a  direct  petitory 
action  directed  against  the  defendants  in  possession.  A  petitory 
action  admits  defendants'  possession.  If  the  plaintiffs  had  been  in 
27 
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actual  possession  of  this  property  for  years  under  claim  of  ownership, 
and  had,  while  so  in  possession,  cot  and  disposed  of  timber  upon  the 
same,  they  would  scarcely  admit  that  defendant  Hooper  could  either 
individually  or  as  tutor,  by  charging:  them  with  being  trespassers, 
and  praying  damages  against  them  as  such,  drive  them  in  defence  to 
an  establishment  of  their  title.  They  would  have  the  right  to  stand 
upon  their  possession  and  the  legal  rights  flowing  from  it.  They 
would  be  entitled  to  be  considered  provisionally  as  owners.  C.  O. 
8464.  That  which  they  could  successfully  have  resisted  as  defend- 
ants they  can  not  successfully  advance  as  plaintiffs. 

We  are  of  the  opinion  that  in  rejecting  plaintiffs'  demand  the 
Judgment  was  correct,  and  it  is  affirmed. 
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No.    12,019. 

SuocBSBioN  OP  William  Rose. 

Application  of  Mrs.  Joan  Rosb  for  Administration  and  Op- 
position OF  Mrs.  Fannib  E.  Polbs  Thbrbto. 

The  value  of  a  saooesslon  would  determine  the  jurisdiction  of  the  Supreme  Court, 
and  not  the  ruling  of  the  District  Court,  upon  a  matter  merely  raised  incident- 
ally and  determined  In  the  District  Court  for  the  purpose  of  reaching  a  conclu- 
sion upon  a  matter  touching  the  administration  of  the  succession. 

A  court  of  limited  or  special  Jurisdiction  has  frequently  to  pass  incidentally  upon 
a  subject  when  It  would  not  be  authorized  to  do  so  If  it  had  been  presented  to 
it  for  adjudication  in  an  original  or  direct  action.  6N.S.  10,317;  6  N.  8.  305; 
7  La.  378;  12  La.  214;  3  R.  100;  4  R.  165,  278,  290;  6  R.  488;  3  An.  683. 

The  issues  of  a  case  can  not  be  split  and  divided;  the  incidental  question  accom- 
panies the  main  issue  and  the  main  issue  fixes  the  jurisdiction. 


APPEAL  from  the  Fifth  Judicial  District  Court  for  the  Parish  of 
Morehouse.     Potts,  J, 


C.  E.  McDonald  for  Appellee. 


Madison  &  Madison  for  Opponent,  Appellant. 


Submitted  on  briefs  January  11,  1806. 
Opinion  handed  down  February  10,  1896. 
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Mrs.  Joan  Rose,  alleging  herself  to  be .  the  widow  of  one  Will- 
iam Rose,  applied  to  be  appointed  iCdministratriz  of  his  sac- 
cession,  and  that  she  be  allowed  one  thousand  dollars  as  his  widow  in 
necessitous  circnmstances. 

Mrs.  Fannie  E.  Doles,  a  daughter  of  William  Rose,  by  his  prior 
marriage  with  Mary  Jones,  opposed  this  application  for  administra- 
tion;  denied  that  the  applicant  was  the  widow  of  William  Rose,  and 
averred  that  if  there  was  ever  a  marriage  celebrated  between  Mrs. 
Joan  Laing  (applicant)  and  her  father,  it  was  absolutely  null,  having 
been  contracted  in  violation  of  a  prohibitory  law ;  that  if  an  admin  - 
istrator  was  appointed,  the  opponent  daughter,  Mrs.  Doles,  and  not 
the  widow,  should  be  appointed.  The  appraised  value  of  the  suc- 
cession was  six  hundred  and  seventy -nine  dollars. 

Judgment  was  rendered  in  favor  of  the  opponent,  appointing  her 
administratrix  of  the  succession,  and  in  favor  of  Mrs.  Joan  Laing, 
the  petitioning  widow,  to  be  the  lawful  widow  of  William  Rose,  de- 
ceased. 

The  opponent,  Mrs.  Doles,  applied  for  and  obtained  a  devolutive 
appeal  from  this  judgment  to  the  Court  of  Appeals  for  the  Second 
Circuit,  returnable  on  the  first  Monday  of  December,  1894,  and  also 
a  devolutive  appeal  to  the  Supreme  Court  at  New  Orleans,  return- 
able on  the  second  Monday  of  December,  1894.  The  bond  for  the 
appeal  to  the  Court  of  Appeals  was  fixed  at  twenty-five  dollars; 
that  for  the  appeal  to  tlie  Supreme  Court  at  one  hundred  dollars. 

Opponent  gave  bond  on  the  29th  November,  1894,  for  twenty- five 
dollars,  presumably  under  the  order  for  the  appeal  to  the  Circuit 
Court.  She  gave  no  bond  for  the  appeal  to  the  Supreme  Court. 
Mrs.  Joan  Laing  prayed  in  the  Court  of  Appeals  that  the  judgment 
of  the  District  Court  be  affirmed.  The  Court  of  Appeals  declaring 
*that  the  only  question  at  issue  in  the  District  Court  was  as  to 
the  administration  of  the  succession  of  William  Rose,  only 
two  questions  arose  in  that  court;  first,  as  to  the  neces- 
sity of  appointing  an  administratrix,  and  second,  as  to 
who  that  administratrix  should  be,  were  it  necessary  to 
appoint  one.  The  court  coincided  in  their  opinion  with  the 
District  Court  that  an  administration  was  necessary,  and  also  with  it 
that  the  opponent  was,  as  heir  of  the  deceased,  entitled  to  the  ap- 
pointment, even  upon  the  assumption  that  Mrs.  Joan  Laing  was  the 
widow  of  the  deceased.      It  declined  to  consider  or  pass  upon  the 
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qnestion  whether  the  court  below  was  right  or  wrong  in  declaring' 
and  decreeing  that  Mrs.  Joan  Laing  was  the  widow  of  William  Rose 
on  the  ground  that  it  had  no  jurisdiction  ratione  materim  in  respect 
to  that  subject;  that  under  the  amendment  to  Art.  81  of  the  Con- 
stitution adopted  in  1894  (Act  No.  125  of  1882)  the  appellate  juris- 
diction of  the  Supreme  Oourt  extended  to  '^  suits  for  nullity  of  mar- 
riage." That  this  amendment  vested  the  appellate  jurisdiction  in 
the  Supreme  Oourt  in  any  controversy  where  the  issu'e  to  be  deter- 
mined was  the  nullity  of  a  marriage ;  that  it  was  not  confined  to  a 
direct  suit  to  annul,  but  that  the  word  suit  was  to  be  taken  in  the 
general  sense  of  controversy  or  issue;  that  it  was  the  matter  in  dis- 
pute, the  nature  or  character  of  the  issue,  which  was  placed  under 
the  appellate  jurisdiction  of  the  Supreme  Oourt,  and  whenever  that 
issue  was  presented  in  whatever  form  it  might  be,  whenever  the 
lower  court  was  called  upon  and  did  decree  the  nullity  or  validity  of 
a  marriage,  the  Supreme  Oourt  was  the  only  one  which  could  re  - 
view  its  judgment  therein. 

Upon  the  rendition  of  this  decree,  opponent  reciting  the  facts 
above  stated,  and  that  the  return  day  fixed  in  the  order  of  appeal  of 
the  28th  of  November,  1894,  for  an  appeal  to  the  Supreme  Oourt  had 
long  since  passed,  prayed  that  the  order  be  set  aside  and  a  new  or- 
der of  a  devolutive  appeal  be  granted  them,  returnable  to  the  Supreme 
Oourt  at  New  Orleans  on  the  second  Monday  of  December  (9th  of 
December),  1895. 

Objection  was  made  to  the  granting  of  this  order  by  Mrs.  Joan 
Laing  on  the  grounds : 

1.  That  the  opponen:  had  already  appealed  to  the  Oircuit  Oourt  of 
Appeals ;  that  that  court  entertained  jurisdiction  of  the  appeal  and 
rendered  judgment  affirming  the  judgment  of  the  District  Oourt  of 
November  28,  1894. 

2.  Because  opponent  has  acquiesced  in  the  judgment  appealed 
from  by  giving  bond  and  qualifying  as  administratrix  of  the  succes- 
sion of  William  Rose.  The  court  overruled  the  objectious  and 
granted  the  appeal. 

In  this  court,  Mrs.  Joan  Laing  has  moved  to  dismiss  the  appeal 
substantially  on  the  grounds  set  up  by  her  in  the  District  Oourt  by 
way  of  objection  to  the  last  order  of  appeal. 
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The  opiDion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  The  decree  of  the  District  Court  soaght  to  be  ob- 
tained by  Mrs.  Joan  Laing  was  one  appointing  herself  admininistra- 
trix  of  the  snccession  of  William  Rose.  She  assigned  merely  as 
^^gronnds''  apon  which  she  based  her  application  to  that  effect,  that 
that  succession  was  in  debt  (owing  to  herself,  as  the  widow  of  the  de- 
ceased, in  necessitous  circumstances,  one  thousand  dollars)  ;  that  she, 
AS  such  widow,  was  entitled  to  the  appointment.  Opponent  denied 
the  necessity  for  an  administration.  In  the  event  the  court  should 
order  the  appointment  of  an  administratrix,  she  advanced  her  own 
right  of  preference,  as  the  child  of  the  deceased,  to  the  appointment. 
Subsidiarily  she  denied  that  the  applicant  was  the  widow  of 
William  Rose,  urging,  for  reasons  assigned,  that  the  marriage  between 
her  and  her  father  was  absolutely  null  and  void.  The  court  heard 
evidence  in  support  of  the  attack  upon  the  marriage.  The  judgment 
of  the  District  Court  was  to  the  effect  that  an  administration  was 
necessary,  that  opponent  was  entitled  to  be  appointei  administra-  ' 
trix,  that  the  marriage  between  applicant  and  William  Rose  was 
legal.  Opponent  appealed,  and,  uncertain  to  which  court  the  appeal 
was  returnable,  obtained  a  double  order  of  appeal,  one  to  the  Court 
of  Appeals  of  the  Second  Circuit,  the  other  go  this  court.  The  appeal 
to  the  Court  of  Appeals  was  made  effective  by  furnishing  bond;  that 
to  this  court  under  that  order  was  not  followed  up. 

The  Circuit  Court  affirmed  the  judgment  of  the  District  Court  as  to 
the  necessity  of  an  administration,  and  as  to  the  right  of  preference 
of  Mrs.  Doles,  the  opponent,  as  the  daughter  of  the  deceased,  over 
the  applicant,  even  assuming  her  to  be  (as  she  claimed  to  be)  the 
widow  of  Rose.  It  declared  that  there  was,  therefore,  no  necessity 
for  passing  on  the  question  as  to  the  status  of  applicant  as  the  widow 
of  Rose.  It  further  declared  that  even  were  the  determination  of 
that  question  necessary,  that  court  was  without  jurisdiction  rations 
materia  to  decide  it,  as  in  matters  of  nullity  of  marriages  the  Supreme 
Coort  had  exclusive  appellate  jurisdiction.  It  therefore  declined  to 
pass  upon  that  issue.  Opponent  then  obtained  a  second  order  of 
appeal  returnable  to  this  court,  and  seeks  to  have  this  court  reverse 
the  judgment  of  the  District  Court  declaring  Joan  Laing  to  be  the 
widow  of  William  Rose. 

The  appeal  is  taken  upon  the  theory,  obviously,  that  the  decision 
of  the  District  Court  upon  that  question  would  become  res  judicata 
in  subsequent  litigation  if  not  set  aside. 
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The  judgment  of  the  District  Court  only  partially  sustained  the 
opponent,  Mrs.  Doles,  in  her  contentions.  She  had  the  right  to  ap- 
peal, even  though  the  court  decreed  her  to  be  entitled  to  a  prefer- 
ence over  Mrs.  Laing  in  the  appointment  of  an  administratrix.  Oger 
vs.  Dannoy,  7  N.  S.  657;  Hewes  et  ala,  vs.  Baxter,  45  An.  1049; 
Police  Jary  vs.  Succession  of  McDonogh,  8  An.  362 ;  Municipality  vs. 
Duncan,  2  An.  182. 

She  appealed  from  the  judgment  in  its  entirety.  The  effect  of  the 
appeal  was  to  open  all  the  Issues  determined  by  the  lower  court,  cer- 
tainly all  those  decided  adversely  to  the  appellant,  and  to  keep 
them  open  so  long  as  the  judgment  of  the  District  Court  in  respect 
to  them  should  not  be  affirmed.  The  judgment  of  the  District  Court  in 
reference  to  the  8tatu8  of  Mrs.  Joan  Laing  was  never  passed  upon  by 
the  Court  of  Appeals  further  than  to  be  declared  by  the  court  to 
have  been  and  still  to  be  an  unnecessary  issue  of  the  case.  The 
court  declined  to  adjudicate  upon  the  subject.  The  question,  there- 
fore, after  the  decision  of  the  Court  of  Appeals,  remained  as  the  ap- 
peal had  placed  it — an  open  question.  Lacroix  vs.  Menard,  7  N.  S. 
847. 

The  motive,  therefore,  which  impelled  appellant  to  take  the  pres- 
ent appeal  rested  upon  an  erroneous  assumption.  But  even  had  the 
issue  been  presented  under  circumstances  such  as  would  have  made 
it  essentially  necessary  to  be  passed  upon  for  the  purpose  of  a  de- 
cision between  the  parties  contending  for  appointment  as  admin- 
istrator, as  would  have  been  the  case  had  the  contest  been  between 
the  children  of  the  same  father  by  two  marriages,  and  the  absolute 
nullity  of  the  second  marriage  had  been  set  up,  an  appeal  from  a 
decision  of  the  District  Court  sustaining  the  legality  of  the  second 
marriage  and  bringing  up  the  decision  it  rendered  in  respect  to  the 
particular  person  it  appointed  administrator  would  not  lie  to  the 
Supreme  Court  where  the  value  of  the  succession  was  below  the 
appellate  jurisdiction  of  that  court,  as  in  this  case  here. 

The  value  of  the  succession  would  determine  the  appellate  juris- 
diction and  not  the  ruling  of  the  District  Court  upon  a  matter  merely 
incidentally  raised  and  determined  in  the  District  Court  for  the  pur- 
pose of  reaching  a  conclusion  upon  a  matter  touching  the  adminis- 
tration of  the  succession.  It  is  a  matter  of  frequent  occurrence  for 
a  court  of  limited  or  special  jurisdiction  to  pass  incidentaUy  upon  a 
subject  when  it  would  not  be  authorized  to  do  so  if  it  had  been  pre- 
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sented  to  it  for  adjudication  in  a  direct  action ;  for  instance,  it  has 
been  held  that  thongh  Probate  Ooarts  coald  not  try  titles  to  real 
estate  and  decide  directly  on  their  validity,  yet  when  the  question 
arises  collaterally  and  its  examination  is  necessary  to  arrive  at  a 
correct  conclusion  in  matters  of  which  it  has  jurisdiction,  it  must 
necessarily  take  cognizance  of  such  title,  Q^ando  lexj  aliquid  concedit 
concedere  videtur  et  id  per  quod  devenitur  ad  illud.  See  Reels  vs. 
Knight,  6  N.  S.  10;  Baillio  vs.  Wilson,  6  N.  S.  217;  Gill  vs.  Phillips, 
6  N.  S.  305;  Williams  vs.  Bank,  7  La.  378;  Henry  vs.  Keays,  12  La. 
214;  Succession  of  Goodrich,  3  Rob.  100;  Penny  vs. Weston  et  als.,  4 
Bob.  165;  Babinvs.  Nolah,4Rob.278;  Tutorship  of  Francis  Hacket,  4 
Rob.  290;  Succession  of  Durnford,  8  Rob.  488;  Orr  vs.  Thomas,  3 
An.  582. 

When  a  court,  in  order  to  thus  ''reach  a  correct  conclusion  in 
matters  of  which  it  has  jurisdiction "  passes  upon  questions  which 
would  be  dehors  its  jurisdiction  if  presented  directly  to  it  for  adjudi- 
cation, it  is  the  character  of  the  decision  finally  reached,  based  upon 
this  incidentally  determined  question,  and  not  the  decision  upon  the 
question  collaterally  raised  and  passed  on,  which  fixes  and  settles 
questions  of  appeals  arising  out  of  it.  If  the  circumstances  were 
such  as  to  make  an  appeal  from  this  ultimate  conclusion  (if  it  may 
be  so  styled)  ^f  the  District  Court  returnable  to  the  Court  of  Appeals, 
this  incidentally  decided  question  would  be  embraced  as  one  of  the 
issues  to  be  passed  on  incidentally  in  the  Court  of  Appeals,  just  as 
it  was  and  for  the  purposes  it  was  passed  on  in  the  lower  coart.  Of 
course,  there  would  be  no  necessity  for  that  court  to  pass  upon  it  if 
it  had  been  or  should  be  an  irrelevant  or  unnecessary  issue. 

The  question  or  issue  thus  incidentally  thrown  into  another  pend- 
ing issue,  solely  for  the  purpose  of  determining  conclusions  to  be 
reached  upon  the  latter,  has  to  be  kept  throughout  the  case  in  its  ap- 
propriate place  and  not  allowed  to  have  a  greater  scope  than  that 
for  which  it  was  presented.  Presented  as  an  incidental  question,  it 
has  to  be  so  dealt  with  throughout.  It  can  not  be  detached  from  the 
issue  of  which  it  formed  a  part  and  dealt  with  as  if  it  had  been  made 
the  subject  of  a  separate  and  independent  substantive  cause  of  ac- 
tion. 

Appellant  asks  us  to  reverse  the  judgment  of  the  District  Court 
adjudging  Mrs.  Joan  Laing  to  be  the  widow  of  William'  Rose.  We 
find  that  the  question  was  only  incidentally  raised  in  the  District 
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Ooart  as  connected  with  another,  and  the  real  issue  in  the  case. 
That  main  isane  has  not  been  brought  before  us,  and  can  not  be,  as  the 
value  of  the  succession  is  below  our  jurisdiction.  We  would  only  be 
authorized  to  deal  with  the  question  of  the  nullity  of  the  marriage 
between  William  Rose  and  Joan  Laing  in  its  relation  to  the  deter- 
mination of  the  question  whether  Mrs.  Joan  Laing  could,  as  the 
widow  of  Rose,  legally  claim  to  be  appointed  administratrix  of  his 
succession. 

The  issues  of  the  case  can  not  be  split  and  divided.  The  incidental 
question  accompanies  the  main  issue,  and  the  main  issue,  as  we  have 
said,  is  not  before  us. 

Under  such  circumstances,  there  is  nothing  upon  which  we  can  be 
called  to  pass.     The  appeal  is  dismissed. 


1 1  m|  No.  11,987. 

Ellen  Neal  vs.  Marie  Lapleine  et  al. 

Tbe  tutor's  declaration,  In  bis  attldavit,  In  regard  to  the  date  his  Indebtedness  be- 
gan, does  not  conclude  the  minor. 

The  evidence  fihows  that  the  debt  of  the  tutor  was  a  debt  of  the  commanliy. 

Although  the  distinct  interest  of  the  wife  attaches  at  the  dissolution  of  the  mar- 
riage, subject  to  the  right  to  renounce,  she  call  claim  nothing  until  the  debts 
are  paid. 

She  can  not  sue  to  cancel  a  mortgage  due  by  the  community. 

The  property  of  the  community  is  the  common  pledge  of  the  creditors. 

A  PPEAL  from  the  Nineteenth  Judicial  District  Oourt  for  the  Parish 
^      of  Iberia.     Voorhies^   J. 


Foster  A  Brovssard  and  A.  J,  Cammack  for  Plaintiff,  Appellant. 


Todd  &  Todd  for  Defendant,  Appellee. 


Argued  and  submitted  January  7,  1896. 
Opinion  handed  down  January  20,  1896. 
Rehearing  refused  (reasons  assigned)  February  24,  1896. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.     Bernard  Lapleine  obtained  a  judgment  of  divorce 
from  his  wife,  Ellen  Neal,  in  March,  1890. 
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An  order  was,  at  the  time,  issaed  to  sell  the  property  to  effect  a 
partition;  in  compliance  therewith  the  real  estate  was  sold  by  auc- 
tion to  Lapleine  for  the  sam  of  three  thousand  seven  hundred  and 
twenty-nine  dollars  and  seventy-five  cents.  The  adjudicatee  re- 
fused to  comply  with  this  bid,  claiming:  that  there  was  a  legal  mort- 
gage upon  the  property  to  secure  his  daughter,  a  minor,  for  the  sum 
of  three  thousand  two  hundred  and  forty -seven  dollars  and  thirty - 
five  cents.  He  tendered  the  difference  between  the  amount  of  his 
bid  and  the  mortgage,  viz. :  four  hundred  and  eighty-seven  dollars 
and  forty  cents,  and  made  a  demand  for  title,  which  was  refused. 

In  June,  1891,  the  adjudicatee,  Lapleine,  having  previously  obtain- 
ed a  rule  on  Ellen  Neal  and  the  sheriff  to  complete  the  sale  on  the 
terms  proposed  as  just  stated,  it  was  denied  and  dismissed.  He 
was  ordered  to  pay  over  to  the  sheriff  the  amount  of  his  bid.  The 
litigation  remained  in  abeyance  until  March,  1895.  Ellen  Neal  ob- 
tained a  rule  against  the  adjudicatee,  Lapleine,  and  the  sheriff,  to 
compel  them  to  show  cause  why  the  adindication  in  question  should 
not  be  annulled  and  the  property  offered  for  sale.  Upon  this  rule 
a  judgment  was  rendered  in  favor  of  the  plaintiff  in  rule,  ordering 
another  sale  and  distribution  of  the  proceeds.  The  minor  daughter 
of  the  marriage  between  the  plaintiff  and  the  defendant,  Marie  La- 
pleine, was  emancipated  on  the  11th  day  of  May,  1895. 

The  mother,  Ellen  Neal,  sued  out  a  rule  against  her  daughter, 
Marie,  to  show  Cause  why  the  mortgage  she  claimed  should  not  to 
canceled. 

Judgment  was  rendered  by  the  jadge  of  the  District  Court  sustain- 
ing the  rule  and  ordering  a  cancellation  of  the  mortgage.  Subse- 
quently, on  a  motion  for  a  new  trial,  this  judgment  was  annulled  and 
another  rendered  dismissing  the  rule.  From  the  judgment  plaintiff 
appeals.  The  plaintiff  urges  that  the  amount  claimed  by  Marie 
Lapleine  was  received  by  her  father  after  the  community  had  been 
dissolved,  and  that  it  was  in  consequence  due  by  him,  and  not  by  the 
community,  and,  in  the  second  place,  whether  or  not  due  by  the  com- 
munity, she  claimed  that  there  can  be  no  legal  mortgage  in  favor  of 
a  minor  child  while  both  of  the  parents  are  living,  any  more  than 
there  can  be  a  tutor. 

In  order  to  decide  the  first  question,  an  analysis  of  the  facts  bear- 
ing upon  the  question  is  necessary. 
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ERRONEOUS  DECLARATION  OF  THE   FATHER  IN  REGARD  TO  THE   DATE 
OF  AN    AMOUNT    RECEIVED   FOR   HIS  MINOR  DAUGHTER. 

It  is  urged  that  there  is  no  evidence,  save  that  of  Bernard  Lapleine, 
that  he  ever  received  any  amount  for  his  daughter  prior  to  the  dis- 
solution of  the  community.  The  date  of  payment  is  obscured  by  a 
declaration  of  the  father  Lapleine,  which  declaration  contradicts  the 
receipt  he  gave  his  attorney. 

In  an  affidavit  which  he  made  for  the  purpose  of  having  it  re- 
corded, he  claimed  that  after  the  community  had  been  dissolved  by 
the  judgment  of  divorce  he  had  collected  the  amount  claimed  by  his 
daughter. 

The  evidence  showing  the  error  in  regard  to  the  date  of  the 
amount  so  received  consists  of  a  reference  (in  the  inventory  taken  of 
the  property  of  the  community)  to  a  judgment  obtained  by  the  minor, 
Marie  Lapleine,  represented  by  her  father  in  the  suit  against  the 
Morgan's  Louisiana  &  Texas  Railroad  Company  for  the  amount  now 
claimed. 

There  is  also  a  receipt  in  evidence  taken  by  Mr.  R.  S.  Perry,  at- 
torney, showing  payment  of  an  amount  (corresponding  to  the 
amount  acknowledged  in  the  inventory  to  have  been)  collected  for 
this  minor.  The  minor  at  her  majority  was  not  concluded  by  the 
declaration  of  a  date  of  receipt  of  money  subsequent  to  the  dis- 
solution of  the  community,  to  which  we  have  referred  as  being  in 
the  first  affidavit.  Considered  as  a  fact  independent  of  any  alleged 
admission  by  her  father,  we  think  it  evident  that  the  amount  was 
received  some  time  prior  to  the  dissolution  of  the  community. 

A  MARRIED  WOMAN  WHO  HAS  NOT  RENOUNCED  THE  COMMUNITY  IS 
WITHOUT  RIGHT  TO  HAVE  A  MORTGAGE  CANCELED,  AS  IF  SHE 
WERE   A  THIRD    PERSON. 

This  brings  us  to  a  consideration  of  the  responsibility  of  the  plain- 
tiff as  a  member  of  the  community. 

The  case  Succession  of  Gustave  Dejean,  5  An.  598,  is  quite  de- 
terminative of  the  issues  in  this  case. 

Mrs.  Dejean  was  a  widow  in  community  and  claimed  preference 
upon  the  proceeds  of  the  probate  sale  of  a  tract  of  land,  and  the 
CO  art  held  that  as  a  partner  in  community  she  could  not  be  per- 
mitted to  apply  a  partnership  asset  to  her  individual  claim,  to  the 
detriment  of  the  creditor  of  the  partnership. 
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A  similar  question  was  decided  in  Newman  vs.  Cooper,  46  An, 
1496. 

It  was  decided  that  community  creditors  whose  claims  are  anse  - 
cured  by  mortgage  are  entitled  to  be  paid  from  the  assets  of  the 
community  by  preference  over  the  individual  creditors,  though  the 
latter  are  secured  by  special  mortgage ;  and  further,  that  the  prop- 
erty, by  the  death  of  one  of  the  spouses,  becomes  vested  jointly  in 
the  survivor  and  the  heirs  of  the  deceased,  eubject  to  the  payment  of 
the  comimunity  debts.  (Italics  ours.)  The  evident  purpose  is  that 
the  spouses  or  the  heirs  should,  at  the  dissolution  of  the  commu- 
nity, own  the  property,  subsordinate  to  the  claims  of  creditors. 

In  St.  Charles  Street  Railroad  Company  vs.  Fairex,  46  An.  1022, 
1028,  we  held  that  only  the  residuum  vested  in  the  survivor  in  com- 
munity, and  that  the  creditor  of  the  survivor  in  community  was 
without  right  to  claim  more  than  his  debtor's  interest  in  the  resid' 
uum.  From  these  decisions,  and  the  authorities  to  which  they  re- 
fer, it  follows  as  a  conclusion  that  the  members  of  the  community 
are  not  third  persons  in  so  far  as  relates  to  the  debts,  and  that  the 
whole  community  property  is  the  common  pledge  of  the  community 
creditors.  There  is  no  question  involved  here  affecting  the  rights  of 
third  persons.  The  question  of  mortgage  vel  non  is  not  of  impor- 
tance; in  view  of  the  fact  that  a  partition  must  be  made  and  the 
debts  paid,  before  either  of  the  spouses  can  claim  as  owners  to  the 
prejudice  of  creditors.  She  is  absolutely  without  interest  to  have 
the  mortgage  in  question  canceled. 

THE  RECORD  DIBCLOBBS  THAT  A  NEW  TRIAL  WAS  GRANTED,  AND 
NOTHING  OF  RECORD  SHOWING  A  DENIAL  OP  OPPORTUNITY  TO 
OFFER  TESTIMONY. 

We  have  not  overlooked  the  complaint  that  the  new  trial  was 
granted  in  the  District  Court  and  the  judgment  recalled  and  an- 
nulled, without  having  given  plaintiff  the  opportunity  to  introduce 
any  new  testimony  to  rebut  the  ex  parte  affidavit  of  the  defendant 
for  a  new  trial.  We  do  not  understand  that  the  opportunity  men- 
tioned was  denied  to  offer  evidence.     From  the  minutes  we  extract: 

New  trial  granted. 

Missing  documentary  evidence  filed. 

Case  submitted  and  taken  under  advisement. 

With  the  evidence  before  us,  we  do  not  think  we  would  be  justi- 
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fled  in  remanding  the  case,  for  the  purpose  mentioned — i.  a.,  to 
enable  plaintiff  to  introdace  new  testimony. 

Upon  examination  of  the  testimony,  without  any  regard  whatever 
to  the  affidavit  for  a  new  trial,  which  can  in  no  sense  be  evidence 
in  determining  the  issues  (as  charged  was  the  case  in  the  District 
Oourt) ,  we  have  found  sufficient  proof  to  sustain  the  last  judgment. 
We,  in  consequence,  conclude  that  it  would  serve  no  useful  purpose 
to  remand  the  case.     Interest  reipublicse  ut  sit  finis  litium. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  is  affirmed. 

On  Application  fob  Rbhbaring. 

It  is  urged  that  there  is  no  mortgage  of  the  minor  to  secure  his 
funds  received  by  his  father  during  the  marriage.  This  argument 
supposes  that  the  minor's  mortgage  is  incident  to  the  tutorship 
which  arises  only  when  the  marriage  is  dissolved.  Oivil  Code,  Art. 
3317.  But  the  mortgagis  against  the  property  of  the  father  for  the 
money  of  his  minor  child  is  given  by  statute.  R.  S.  S.  2392,  2367, 
3097.  It  is  the  father's  duty  to  record  the  mortgage.  But  neither 
he  nor  bis  wife,  in  seeking  the  division  of  the  community  property, 
can  plead  non- registry  of  the  mortgage.  As  to  them  the  mortgage 
dates  from  the  receipt  by  the  father  of  the  minor's  money. 

On  the  issue  of  fact  of  the  indebtedness  of  the  father  to  the  minor, 
we  think  the  inventory  recorded  by  him  corrected  by  the  statement 
of  Mr.  Perry  shows  the  indebtedness  and  its  origin  prior  to  the  dis- 
solution of  the  community. 


No.  12,009. 
The  State  op  Louisiana  vs.  Henry  Desroohes. 

CONFESSION. 

In  order  that  a  confession  may  be  proven  It  is  not  necessary  to  repeat  the  words. 
It  is  enough  If  the  substance  of  the  confession  be  given. 

INTENT. 

^   ^1         On  the  trial  for  the  burglarious  entry  with  Intent  to  kill,  evidence  that  the  de- 
lll3   470|  fendant  shot  the  prosecuting  witness,  while  in  the  act  of  committing  the  crime 

charged,  Is  admissible  as  part  of  the  res  getta. 

RE8  OEBTA. 

in  case  of  alleged  burglary  the  impulsive  utterances  of  a  member  of  the  family,  in 
the  presence  of  the  accused,  and  while  he  is  in  the  act  of  committing  the  crime 
■charged,  as  part  of  the  retgesta,  is  evidence. 
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NOT  GROUND  TO  BBVBBSB 

The  court  permitted  the.  prosecutiog  officer  to  read  the  Indictment  to  a  witness  to 
explain  the  charge.    The  case  of  the  defendant  was  not  thereby  prejadiced. 

APPEAL  frem  the  Twenty-first  Jadicial  District  Ooart  for  the  Par- 
ish of  St.  John  the  Baptist.     Rost,  J. 


M,  J,  Chinninghamf  Attorney  General,  and  P.  E.  Edrington, 
District  Attorney  {A.  E.  Billinga  of  Oonnsel),  for  Plaintiff,  Ap- 
pellee. 


J7.  N.  OauUer  for  Defendant,  Appellant. 


Submitted  on  briefs  December  21,  1895. 
Opinion  handed  down  January  6,  1896. 
Rehearing  refused  February  24,  1896. 


The  opinion  of  the-  court  was  delivered  by 

Breaux,  J.  The  defendant  was  indicted  for,  armed  with  a  dan- 
gerous weapon,  breaking  and  entering  a  dwelling  house  in  the  night- 
time, with  intent  to  steal,  rob  and  kill.  The  verdict  was  **  Guilty, 
without  capital  punishment,"  and  he  was  sentenced  by  the  court  to 
imprisonment  at  hard  labor  for  the  term  of  his  natural  life. 

From  the  verdict  and  sentence  he  prosecutes  this  appeal. 

There  were  five  bills  of  exceptions  reserved  by  the  defendant 
during  the  trial,  two  upon  substantially  the  same  grounds.  The  ob- 
jection noted  in  the  first  of  these  bills  of  exceptions  was  to  the  testi- 
mony of  a  witness  to  prove  the  '*  intent,"  and  subsequently,  in  the 
second  bill  the  same  objection,  upon  similar  grounds  to  those  over- 
ruled, was  made  to  the  comments  of  the  prosecuting  officer  and  to 
his  reference  to  the  testimony  to  which  he  had  previously  objected, 
and  which  had  been  admitted  by  the  court  over  his  objection. 

The  first  bill  taken  during  the  trial  was  taken  to  the  admission  of 
the  testimony  of  a  deputy  sheriff  in  regard  to  an  alleged  confession. 

PROOF    OP    A    CONFESSION. 

The  court  certifies  that  the  witness  said  that  he  could  not  repeal 
verbatim  all  that  the  accused  uttered,  but  that  he  could  repeat  the 
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substance  of  his  atterances.  While  in  order  to  be  admissible  snch 
evidence  mnst  not  be  fragmentary  portions  of  a  conversation,  not  the 
less  an  exact  recital  of  the  words  is  not  required.  State  vs.  Hnghes, 
29  An.  514.  The  rale  applying  in  case  of  the  proof  of  confessions 
was  complied  with  here  by  reproducing  the  substance  of  the  con- 
fession. ''  It  is  enough  if  the  substance  be  given."  Wharton  Grim. 
Ev.,  par.  688. 

INTENT. 

The  second  and  third  bills  for  reasons  already  given  are  within  the 
application  of  the  same  rule. 

The  trial  judge  admitted  the  testimony  as  part  of  the  re9  geatm 
to  prove  the  intent  to  steal,  rob  and  kill.  The  evidence  of  the 
prosecuting  witness  was  that  the  accused  attempted  to  kill  him  by 
shooting  him. 

The  evidence  of  intent  to  kill  was  pertinent  to  the  charge  brought, 
and  the  prosecuting  witness  could  testify  to  prove  that  intent :  that 
he  was  actually  shot  while  the  defendant  was  in  the  act  of  commit- 
ting the  crime  alleged. 

The  incidents  immediately  and  directly  associated  with  the  act  are 
part  of  the  rea  gestsB,  and  as  such  are  admissible  to  prove  the  intent. 

That  evidence  is  competent  where  offences  are  of  a  like  sort  or 
are  closely  connected,  and  the  proof  is  pertinent  and  shows  intent. 
Here,  not  only  the  offences  are  of  a  like  sort  and  closely  connected ; 
the  intent  to  kill  was  an  element  of  the  crime  charged. 

State  vs.  Vines,  34  An.  1079;  Wharton  Grim.  Ev.,  Par.  81,  46, 
262. 

RES   QBST^. 

The  testimony  of  a  State  witness,  the  wife  of  the  prosecuting  wit- 
ness, as  to  what  her  little  daughter  said  at  the  time  of  the  shooting 
was  objected  to  as  hearsay,  and  was  admitted  by  the  court  as  part 
of  the  rea  geatse. 

The  witness  stated,  while  the  accused  after  breaking  and  entering 
the  house  was  shooting  her  husband,  that  her  little  girl,  who  was  in 
the  room  with  her  and  the  accused,  said  in  presence  of  the  accused : 
*^That  is  Henry  Desroches."  The  testimony  was  of  the  act  speak- 
ing through  a  member  of  the  family  on  the  impulse  of  the  moment. 
The  utterance  was  contemporaneous  with  the  commission  of  the  act 
charged,  and  is  inseparable  from  the  incidents  of  the  crime  charged. 
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State  of  Lonisiana  vs.  Jordan  Horton,  88  An.  289,  has  direct  bear- 
ing npon  the  case  here,  and  the  rnling  finds  support  in  the  treatise  of 
Mr.  Wharton  on  the  Law  of  Evidence,  9th  Ed.,  par.  262. 

READING  INDICTMENT  TO   A  WITNESS. 

Lastly,  preliminarily  to  the  examination  of  a  witness,  the  Dis- 
trict Attorney  read  to  her  that  part  of  the  indictment  which  charged 
the  offence. 

The  defendant's  counsel  objected,  the  court  states,  for  the  reason 
that  the  prosecuting  officer  should  have  stated  the  contents  in  his 
own  words. 

The  reading  of  part  or  the  whole  of  an  indictment  to  a  witness,  to 
let  the  witness  know  what  the  charge  was,  was  not  improper;  the 
accused  was  not  thereby  prejudiced  in  his  defence.  'The  indictment, 
legal  in  form,  contained  no  misleading  averments. 

This  brings  us  to  the  end  of  our  examination  of  the  biUs  of  excep- 
tions. We  leave  the  case  convinced  that  the  grounds  upon  which 
they  were  reserved  find  no  support  in  law. 

Therefore  the  judgment  appealed  from  is  affirmed. 


No.  12,060. 
Mary  Ella  McPherson  vs.  Edqar  Boudreau. 

Where  a  person,  a  few  days  after  the  execution  of  a  note,  payable  on  demand  to 
the  maker's  order  and  endorsed  by  him  In  blank,  huH  had  the  same  transferred 
to  him  in  good  faith  for  a  valuable  consideration,  in  due  course  of  trade  and 
without  notice,  as  collateral  security  for  a  note  due  to  him  by  a  third  person, 
to  whom  the  maker  had  delivered  it,  the  equities  existing  between  the  original 
holder  and  the  maker  are  cut  off,  so  far  as  they  affect  the  second  holder,  and 
they  are  not  thrown  open  because,  at  a  later  date,  the  party  holding  the  note 
as  collateral  accepts  it  In  absolute  ownership  and  credits  Its  amount  upon  the 
main  or  principal  note. 

Where  it  Is  shown  that  a  person, claiming  to  have  held  a  negotiable  note,  endorsed 
In  blank  as  collateral  for  a  note  due  to  her  by  her  brother-in-law,  placed  it  In 
the  hands  of  her  sister,  the  wife  of  her  debtor,  for  safe  keeping,  but  subse- 
quently regained  possession  of  it.  accepted  it  in  full  ownership  and  credited 
the  amount  of  the  same  upon  the  main  or  principal  note,  the  fact,  whatever 
weight  it  might  have  as  throwing  a  suspicion  upon  the  reality  of  the  original 
situation  of  the  parties,  does  not,  if  their  reality  has  been  established,  work  a 
forfeiture  of  the  rights  of  the  pledgee  and  open  the  equities. 

Where  plaintltf  brings  suit,  as  the  holder  and  owner  of  a  promissory  note,  against 
the  maker,  and  is  met  by  equities  set  up  by  defendant  as  existing  between 
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himself  and  the  original  holder, coupled  with  averments  charging  the  plaintlfl 
with  knowledge  of  the  same  and  denying  his  good  faith,  he  is  entitled  to  repel 
the  attack  and  show  the  date  of  his  original  connection  with  the  note  and  the 
tenure  under  which  he  first  held  it. 

APPEAL  from  the  Eleventh  Judicial  District  Court  for  the  Parish 
of  St.  Landry.     Perrault^  J. 


C.  F.  Oirland  for  Plaintiff,  Appellee. 


Estilette  <fir  Dupr^  for  Defendant,  Appellant. 


Argued  and  submitted  February  11,  1896. 
Opinion  handed  down  February  24,  1896. 


Statement. 

Plaintiff,  as  the  holder  and  owner  of  a  certain  promissory  note, 
dated  July  10,  1890,  for  the  sum  of  three  thousand  dollars,  bearins^ 
eight  per  cent,  per  annum  interest  from  date  until  paid,  and  made 
payable  on  demand,  asks  judgment  against  the  maker  (the  defend- 
ant), subject  to  a  credit  of  seven  hundred  and  fifty -nine  and  15-100 
dollars,  partial  payment  of  interest  on  the  note. 

Defendant  answered  that  in  February,  1887,  he  formed  a  com- 
mercial partnership  with  Martial  Oasse  and  carried  on  the  busiupss 
in  his  (own)  name  in  the  town  of  Sanset,  in  the  parish  of  St.  Lan- 
dry; that  about  July  10,  1890,  Oasse  informed  him  that  it  was  nec- 
essary that  he  should  dispose  in  some  way  of  his  interest  in  the 
partnership,  and  insisted  that  respondent  should  buy  him  out  and  he 
consented  to  do  so;  that  Oasse  caused  him  to  sign  the  note  as  the 
price  of  the  transfer;  that  a  short  time  after,  respondent  having^ 
reflected  upon  the  transaction  told  Oasse  he  had  exacted  too  much  of 
him ;  that  the  note  exceeded  by  far  the  value  of  his  interest ;  that 
thereupon  Oasse  stated,  ^^  Very  well,  let  us  say  the  transfer  is  null 
and  void,  and  I  will  destroy  the  note  and  we  will  continue  the  busi- 
ness as  heretofore,"  to  all  of  which  respondent  consented ;  that  the 
annulment  of  the  contract  was  imparted  by  Oasse  to  one  Louis  A. 
Bonne,   of  New  Orleans,  a  partner  of  Oasse  in  business;  that  re- 
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spondent  was  indaced  to  oelieve  in  the  destraction  of  this  note  by 
Casse,  according  to  his  promise,  and  never  expected  for  a  moment 
that  it  had  not  been  destroyed ;  that  his  wonder  was  fpreat  when 
plaintiff,  a  sister-in-law  of  Casse,  claimed  within  the  last  two  months 
(in  1893)  ownership  thereof;  that  he  immediately  visited  Oasse,who 
stated  that  he  thought  he  had  destroyed  the  note ;  that  his  wife  had 
fonnd  it  among  his  papers  to  his  great  surprise,  and  in  a  crazy  fit  he 
had  yielded  to  hid  wife's  intercession  and  permitted  her  to  tarn  the 
note  over  to  her  sister — the  present  plaintiff ;  that  all  of  the  above 
facts  were  within  the  knowledge  of  plaintiff,  who  acquired  the  note 
after  maturity,  and  after  it  was  open  to  all  questions  of  equity ;  he 
therefore  pleaded  the  extinguishment  and  annqlment  of  the  note 
and  the  debt  which  it  evidenced  in  the  manner  stated. 

The  court  rendered  judgment  in  favor  of  plaintiff  for  the  amount 
prayed  for  and  defendant  appealed. 


The  opinion  of  the  court  was  delivered  by 

NicHOUiS,  O.  J.  Defendant  claims  that  the'  note  sued  upon  rep- 
resented the  purchase  price  of  the  interest  of  one  Martial  Oasse  in  a 
partnership  between  Oasse  and  himself;  that  that  sale  was  very 
shortly  after  it  was  made  rescinded,  and  the  note  declared  by  Oasse 
to  have  been  destroyed.  That  he  was  under  the  belief  that  this  was 
so  until  it  was  presented  to  him  for  payment  nearly  five  years  after 
its  maturity  by  the  sister-in-law  of  Oasse  as  the  holder.  He  con- 
tends that  plaintiff  did  nob  acquire  the  note  until  March,  1895.  That 
although  the  note  was  payable  on  demand,  and  no  demand  had  been 
made  until  after  she  became  the  owner,  her  acquisition  at  that  late 
date  threw  open  for  inquiry  the  equities  between  Oasse  and  himself. 
Plaintiff  testified  that  although  she  acquired  the  note  in  full  owner- 
ship in  March,  1895,  she  had  held  it  as  collateral  security  from  some 
time  in  July,  1890,  for  a  note  given  by  Oasse  to  herself  at  that  time 
for  money  loaned  to  him,  which  note  was  renewed  in  1894,  and  the 
collateral  note  still  held  until  1895.  Defendant  calls  our  attention  to 
the  fact  that  plaintiff  shows  by  her  own  testimony  that  after  Oasse 
had  given  her  the  note  as  collateral,  in  1890,  she  placed  it,  as  she 
says,  in  the  custody  of  her  sister,  the  wife  of  Oasse,  for  safe  keeping, 
in  whose  possession  it  continued  until  just  before  it  was  transferred 
in  full  ownership,  in  March,  1895.  He  says  that  if  the  pledge  was 
28 
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originally  good,  it  fell  by  the  .placing  of  the  note  in  Mrs.  Oasse's 
possesBion,  and  plaintiff's  rights  mast  be  determined  by  considering 
her  connection  with  the  note  as  having  originated  in  1805.  He  de- 
nies as  a  fact  that  the  note  was  held  as  collateral  by  the  plaintiff  be- 
tween 1890  and  1895,  and  as  evidence  that  he  is  correct  in  that 
position  he  shows  that  in  that  interval  the  collateral  note  was  cred- 
ited with  seven  hundred  and  fifty- nine  dollars  as  having  been  paid 
thereon,  by  an  amount  due  by  Oasse  to  Boudreau,  during  that  period 
— a  partial  payment,  he  says,  which  would  not  have  been  recognized 
by  plaintiff  had  she  really  held  the  note  as  collateral  at  that  time. 
The  case  before  us  bears  a  close  resemblance  to  that  of  Louisiana 
State  Bank  vs.  Gaiennie,  21  An.  555.  In  that  case  the  bank  had  had 
transferred  to  it,  on  the  18th  of  April,  1861,  as  collateral  security, 
for  a  note  of  Toledano  &  Taylor,  a  note  of  defendant,  dated  20th 
of  April,  1860,  payable  three  years  after  date,  to  the  maker's  own 
order,  and  by  him  endorsed.  Toledano  &  Taylor  went  into  insol- 
vency, and  the  syndic,  under  orders  of  court,  sold  on  the  8th  of  June, 
1867,  the  note,  among  others,  subject  to  the  right  of  the  pledgees,  and 
the  bank  itself  became  the  purchaser.  The  bank,  however,  had 
never  given  up  the  note,  but  had  already  instituted  suit  against  the 
maker.  Among  other  defences  defendant  contended  that  the  note 
had  been  advertised  and  sold  with  the  knowledge  and  consent  of  the 
plaintiff;  that  the  title  and  ownership  of  the  same  had  been  re- 
transf  erred  to  Toledano  &  Taylor,  and  the  note  being  only  accommoda- 
tion paper,  had  become  subject  to  the  equities  between  the  latter  and 
defendant.  Defendant  also  contended  that  as  the  collateral  note 
had  not  been  endorsed  by  Toledano  &  Taylor,  the  pledge  to  the  bank 
was  not  valid. 

In  reference  to  this  last  contention,  this  court  said:  ''When,  as 
in  this  case,  the  note  drawn  to  the  order  of  the  maker  is  endorsed 
by  him  in  blauk  and  before  maturity  transferred  for  value  to  the 
plaintiff,  the  maker  can  not  be  heard  upon  a  question  which  con  - 
cerns  only  other  creditors  of  the  pledgor."  Citing  Matthews  vs. 
Rutherford,  7  An.  2V: 7. 

Referring  to  the  fact  that  the  note  had  been  originally  held  as  col- 
lateral security,  the  court  said:  ''It  is  further  urged  that  the  plain- 
tiffs are  not  holders  for  value,  because  ithey  received  the  note  as 
collateral  security  only,  but  the  contrary  doctrine  is  well  settled 
(Swift  vs.  Tyson,  16  Peters  20;  Succession  of   Dolhonde,  21  An.  3). 
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And  in  such  a  case  as  this,  where  there  is  no  evidence  that  the  prin- 
cipal obligation  has  been  discharged,  even  in  part,  the  rights  of  the 
plaintiff  are,  for  all  practical  purposes,  the  same  as  they  woald  have 
been  if  plaintiffs  had  purchased  the  note  before  maturity." 

In  the  case  at  bar,  if,  in  point  of  fact,  the  plaintiff  held  the 
note. as  collateral  security  from  July,  1890,  until  her  holding 
was  changed  into  one  of  absolute  ownership  in  March,  1895,  and 
during  that  period  inquiry  into  the  equities  upon  the  note  was 
cut  off  by  reason  of  her  having  had  the  same  transferred  to  her  just 
after  its  issue,  for  a  valuable  consideration  in  due  course  of  trade, 
and  without  notice,  we  do  not  think  the  mere  change  of  the  tenure 
by  which  she  held  the  note,  from  holding  it  as  security  into  holding 
it  as  owner,  would  open  the  equities  as  if  her  first  dealings  in  con- 
nection with  the  note  had  commenced  in  1895.  Had  the  first  con- 
nection with  it  begun  with  its  acquisition  as  owner  in  1895.  possibly 
defendant's  contention  that  its  staleness  at  that  time  was  a  matter 
sufficient  to  have  placed  her  on  inquiry  as  to  the  equities,  even 
though  it  was  a  demand  note,  might  be  correct.  Thompson  vs. 
Hall,  6  Pick.  260  (referred  to  in  Matthews  vs.  Rutherford,  7  An. 
226) ,  seems  to  have  been  a  case  where  a  demand  note  was  taken  as 
collateral  *^  six  months  after  it  was  due,  and  under  circumstances 
which  might  reasonably  excite  suspicion  that  it  was  affected  by  equi- 
ties." What  the  facts  of  that  case  were,  however,  we  do  not  know, 
but  in  the  present  one  the  relations  of  parties  originated  within  a 
few  days  after  the  collateral  note  was  issued,  and  the  protection 
against  equities,  which  was  the  result  of  the  first  transaction,  was 
not,  as  we  have  said,  forfeited  by  the  fact  thait  by  and  through  a 
later  transaction  she  became  the  actual  owner  of  the  note.  The  fact 
that  plaintiff  turned  over  this  note  immediately  after  having  herself 
received  it,  to  her  sister,  the  wife  of  Casse  (for  safe  keeping,  as  she 
says) ,  and  that  she  permitted  it  to  remain  so  long  in  her  hands, 
might  be  a  circumstance  going  to  throw  doubt  as  to  whether  the  note 
ever  was  held  as  collateral,  but  that  fact  itself'  being  established,  we 
do  not  think  the  pledgee's  rights  were  injuriously  affected  by  her 
placing  it  in  her  sister's  hands.  There  were  no  creditor's  rights  in- 
volved. 

In  so  far  as  the  circumstances  themselves  under  which  plaintiff 
first  took  the  note  are  concerned,  the  presumption  resting  from  her 
holding  the  same  would  be  that  she  acquired  it  in  good  faith  before 
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maturity  for  valuable  consideration  and  in  due  course  of  trade. 
Plaintiff  supports  this  presumption  by  her  testimony.  She  under 
oath  declares  that  having  in  July,  1890,  over  four  thousand  dollars 
of  her  own,  her  brother-in-law,  Oasse,  asked  her  to  lend  it  to  him, 
which  she  agreed  to  do  if  he  gave  her  security ;  that  he  told  her  he 
had  this  note  of  Boudreau  and  gave  it  to  her  as  collateral  security; 
that  she  knew  nothing  then  nor  afterward  of  any  letral  reason  why 
it  should  not  be  paid ;  that  Oasse  told  her  Boudreau  owed  him  that 
amount,  and  she  took  the  note  in  absolute  good  faith.  Her  testi- 
mony is  direct,  absolute  and  positive,  and  has  not  been  contradicted. 
Defendant  did  not  place  Casse  on  the  stand,  though  he  was  present 
at  the  trial. 

There  is  but  one  single  feature  of  the  original  transaction  calcu- 
lated to  throw  any  suspicion  about  it,  and  that  is  a  statement  volun- 
teered by  plaintiff  herself,  in  her  testimony,  that  Casse  told  her 
when  he  gave  her  the  note  that  he  would  never  collect  it  himself. 
Plaintiff  evidently  attached  no  particular  signidcance  to  the  state- 
ment at  that  time  or  afterward.  We  do  not  think  the  circumstance 
sufficient  to  withdraw  from  the  plaintiff  the  protection  of  the  rule  of 
the  commercial  law  relative  to  the  cutting  off  of  the  equities. 

Defendant  objected  to  evidence  going  to  show  that  plaintiff  ever 
held  the  note  as  collateral,  on  the  ground  that  it  was  not  admissible 
under  the  pleadings,  as  she  said  nothing  in  her  petition  on  that  sub- 
ject, but  claimed  to  hold  the  note  as  owner.  She  did  hold  the  note 
as  owner  at  the  time  of  the  institution  of  the  suit  and  therefore  her 
pleadings  were  unobjectionable.  When  her  good  faith  was  attacked 
and  the  equities  were  sought  to  be  opened  she  had  the  right  to  resist 
or  repel  the  effort  to  do  so  by  showing  the  facts  connected  with  her 
holding  the  note  prior  to  her  acquiring  the  absolute  ownership  of 
the  same. 

Defendant  has  not  established  with  any  certainty  the  time  at 
which  the  purchase  by  him  of  Casse' s  interest  in  the  partnership 
was  set  aside ;  it  was  certainly  not  until  after  the  note  had  been 
placed  by  him  in  Casse's  possession,  in  a  form  such  as  would  enable 
him  to  deal  with  it  as  strictly  negotiable  paper  with  third  parties. 
It  is  not  shown  as  a  fact  (even  if  that  fact  would  have  had  any  legal 
effect  in  the  case)  that  this  rescission  took  place  prior  to  the  transfer 
of  the  note  to  plaintiff  as  collateral.  If  defendant  should  suffer  loss 
in  this  matter,  it  will  be  the  result  of  his  having  so  implicitly  trusted 
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bis  partner  Oasse.    The  fact  that  he  may  suffer  loss  is  a  matter  over 
which  we  have  no  control. 
We  think  the  judgment  correct,  and  it  is  hereby  aflSrmed. 


No.  12,061. 
State  of  Louisiana  vs.  Habby  Johnson. 

If  before  the  Jury  has  been  completely  Impaneled,  one  of  the  Jurors,  who  has  been 
accepted  and  sworn,  is  taken  111  and  can  not  serve.  It  is  no  ground  of  complaint 
that  the  court  should  have  excused  him,  called  an  additional  juror  and  sent  the 
CHse  to  trial. 

The  State  has  tbe  right  on  cross-examination  of  defendant's  witnesses  to  cross- 
examine  them  in  respect  to  tbeir  relations  with  the  accused  in  order  to  affect 
the  weight  and  credibility  of  their  evidence,  and  this,  though  the  examination 
may  cover  matters  not  touched  on  by  the  witnesses  in  their  direct  examina- 
tion. 33  An.  533,  State  vs.  Wiilingham;  Ibid.,  page  737,  State  vs.  Gregory. 

A  PPEAL  from  the  Fourth  Judicial  District  Court  for  the  Parish  of 
^     Caldwell.     Wear,  J. 


M,  J.  CHinningham,  Attorney  General,  and  R.  E»  MUlingy  District 
Attorney,  tor  Plaintiff,  Appellee. 


C.  P.  Thomhill  and  A,  B,  Hundley  for  Defendant,  Appellant. 


Submitted  on  briefs  February  15,  1896. 
Opinion  handed  down  February  24,  1806. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  Accused,  convicted  of  murder  and  sentenced  to  be 
hung,  has  appealed.  It  appears  that  one  O.  B.  Cody  was  called  and 
accepted  as  a  juror  in  the  case.  After  he  and  nine  other  persons 
were  sworn  as  jurors,  he  informed  the  court  that  he  was  unwell  and 
requested  to  be  excused  from  serving,  whereupon  the  court  asked 
the  counsel  of  both  sides  if  tiiey  had  any  objection  to  this  being 
done. 

The  District  Attorney  replied  he  had  none.  Counsel  of  accused 
said  he  would  leave  the  matter  to  the  discretion  of  the  court.    The 
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court  excused  the  juror,  and  counsel  then  reserved  a  bill  to  its  ac- 
tion. The  judge  says  the  juror's  appearance  indicated  he  was  quite 
ill,  and  he  stated  he  was  unable  to  sit  upon  the  case.  It  is  not  as- 
serted that  this  was  not  true.  The  jury  was  completed  afterward, 
and  the  case  went  to  trial.    ' 

In  Bishop's  Cr.  Pr.,  2d  Ed.,  Sec.  948,  it  is  said  that  <<if,  while  the 
jury  is  being  made  up,  but  before  the  list  is  completed,  a  particular 
juror  who  has  been  selected  and  sworn  is  excused  for  sickness,  the 
case  stands  on  difPerent  ground,  and  one  more  juror  is  simply  se- 
lected in  the  usual  course." 

An  objection  similar  to  the  one  now  presented  to  us  was  urged 
and  overruled  in  State  vs.  Moncla,  80  An.  869.  We  see  no  reason 
to  change  our  views  on  that  question. 

On  the  trial  of  the  cause,  after  one  Eliza  Berry,  as  a  witness  for 
the  accused,  had  closed  her  testimony  and  she  was  being  subjected 
to  cross-examination  by  the  State,  she  was  asked  ^Mf  she  did  not 
stay  all  night  in  the  cotton  house  with  the  defendant  after  and  on 
the  night  of  the  killing,  and  if  she  was  not  his  concubine." 

The  question  was  objected  on  the  ground  that  this  matter  was  not 
touched  on  in  the  examination  in  chief;  that  the  cross-examination 
must  be  confined  to  such  matters  as  were  brought  out  on  direct  ex- 
amination. The  court  overruled  the  objection.  The  judge  assigns 
as  his  reason  that  the  evidence  in  the  case  disclosed  that  the  witness 
was  living  with  the  accused  as  his  concubine,  and  the  evidence  ob- 
jected to  was  admissible  as  affecting  her  credibility. 

The  general  proposition  contended  for  by  counsel  of  defendant 
was  recognized  by  this  court  in  State  vs.  Swayze,  80  An.  1828,  but  in 
State  vs.  Willingham,  83  An.  588,  it  said  it  would  be  an  unreas- 
onable extension  of  the  rule  to  debar  the  State  from  proving  on 
cross-examination  the  relations  of  the  defendant's  witness  to  the 
defendant  and  to  the  parties  referred  to  in  his  direct  testimony,  as 
affecting  the  weight  and  credibility  of  his  evidence.  The  decision 
in  State  vs.  Willingham  was  affirmed  in  State  vs.  Gregory,  88  An. 
787.     We  find  no  error  in  the  judgment,  and  it  hereby  affirmed. 
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No.   11,768. 

Blymbr  Ice  Machine  Company  vs.  R.  T.  McDonald  and  Judah 

Habt. 

The  plaintiffs  claim  a  balance,  under  a  contract,  for  the  erection  of  an  ice  ma- 
chine complete. 
The  defendants  denj  that  plaintiffs  haye  complied  with  the  contract,  and  deny 

that  they  made  timely  delivery  of  the  ice  machine. 
The  grayamen  of  defendants'  complaint  was  against  the  absorber;  that  it  was  too 
small  when  the  machine  was  operating  with  water  at  90  deg.  F.  (the  agreed 
temperature,  for  testing  maximum  capacity);  that  the  absorbing  apparatus 
was  designed  for  a  northern  latitude. 
The  plaintiffs,  on  the  other  hand,  urged  that  the  boiler  capacity  was  insufficient; 
that  the  steam  was  not  dry  enough,  and  that  in  consequence  there  were  fre* 
quent  stoppages ;  that  this  accounted  for  the  deficiency  in  the  daily  output  of 
the  ice. 
A  few*  months  after  the  machine  had  been  erected  the  defendants  sold  it  to  a  cor- 
poration in  which  they  were  the  principal  stockholders,  and  plaintiffs  urge 
that  In  consequence  of  the  sale  the  defendants  are  not  entitled  to  damages  and 
to  a  diminution  of  the  price,  for  causes  arising  after  the  sale. 
They  claim  more  interest  on  the  Judgment,  from  which  the  plaintiffs  appeal. 
WUk  reference  io  the  del/very  0/ the  machine  the  court  decides:  There  was  delay  on  the 
part  of  each,  the  defendants  in  erecting  the  boilers  and  furnishing  steam  and. 
water;  the  plaintiffs  in  not  promptly  having  the  machine  ready  to  make  ice  at 
the  agreed  date.    Both  were  at  fault  and  neltht-r  was  entitled  to  damages. 
Regarding  the  absorber:  Held,  that  the  defendants  not  having  incurred  the  expense 
of  a  new  one,  and  It  not  having  been  shown  that  it  was  out  of  proportion  with 
the  remaining  parts  of  the  machine,  and  it  not  having  been  proved  that  the 
absorber  was  too  small  to  achieve  the  stipulated  output  of  ice,  they  were  not 
entitled  to  a  diminution  of  the  price. 
The  boilers:  At  first  the  boiler  capacity  was  Insufllolent,  and  when  another  boiler 
was  added  the  test  as  made  did  not  determine  that  the  absorbing  apparatus  of 
tbA  ice  machine  was  defective  and  too  small. 
Reduction  of  the  price  and  loss  ofprofite:  There  was  no  such  defect  In  the  machine  as 

would  sustain  a  Judgment  for  a  reduction  of  the  price. 
As  a  general  rule  subject  to  some  qualification,  anticipated  profits,  prevented  by 

breach  of  contract,  are  not  recoverable  as  damages. 
Damages  for  excess  in  the  quantity  of  coal  used  prior  to  the  sale  of  January  dO» 
1892,  of  the  ice  machine  are  not  separately  computed  and  proved.  The  repairs 
made  on  the  Ice  machine,  si^bsequent  to  the  day  of  sale,  were  made  for  account 
of  the  purchasers,  and  not  for  account  of  the  defendants. 
Interest:  The  unsettled  state  of  the  claim  sustains  the  judgment  of  the  District 
Court  allowing  Interest  only  from  judicial  demand. 

APPEAL  from  the   Civil  District  Court  for  the^Parish  of  Orleans. 
ElliB,  J. 
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Rouae  &  Orant  for  Plaintiffs,  Appellees. 
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FarraVy  Jonas  &  KruiUcihniit  and  'Rogers   &  Dodds  for  Defendants, 
Appellants. 


Argued  and  submitted  June  17,  1895. 
Opinion  handed  down  November  18,  1895. 
Rehearing  refused  March  9,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  Blymyer  Ice  Machine  Company  seeks  to  recover 
from  the  defendants  a  balance  under  a  contract,  and  legal  interest,  for 
erecting  an  ice  machine. 

The  contract  between  the  plaintiffs  and  the  defendants  was  pre- 
pared with  some  care,  and  contains  a  number  of  stipulations. 

The  plaintiffs  agreed  to  make  for  the  defendants  an  ice  machine  of 
the  latest  improved  pattern  and  of  a  capacity  of  one  hundred  thou- 
sand pounds  of  the  best  quality  of  artificial  ice  per  twenty -four 
hours,  with  cooling  water  at  ninety  degrees  Fahrenheit,  during  the 
months  of  July  and  August,  and  to  erect  it  in  the  city  of  New  Orleans 
prior  to  the  1st  day  of  June,  1891,  with  full  charge  of  ammonia  and 
salt  for  brine  in  the  freezing  tank,  all'  complete  for  the  manufacture 
of  ice.  The  Blymyer  Ice  Machine  Company  guaranteed  that  the 
plant  would  make  five  tons  of  good,  clear  merchantable  ice  to  one 
ton  of  coal. 

The  plaintiffs  agreed  to  make  the  retort  of  heavy  steel  and  the 
coils  therein  with  the  joints  on  the  outside;  to  make  the  tank  of 
plate  iron,  with  the  freezing  and  brine  tank  insulated,  encased  in 
wood  and  furnished  with  covers.  The  plaintiffs  also  promised  to 
make  the  ammonia  pipes  subject  to  pressure  of  extra  thickness,  of 
the  best  iron  and  steel,  and  workmanship,  and  of  special  pattern  for 
saving  ammonia.  The  test  for  these  pipes  was  fixed  at  three  hundred 
pounds  per  square  inch. 

The  plaintiffs  also  contracted  to  furnish  a  complete  distilling  appa- 
ratus, filter,  cranes,  lifting  apparatus  and  automatic  can  fillers. 

The  plaintiffs,  in  addition,  was  to  prepare  and  deliver  plans  and 
furnish  dimensions  for  buildings  and  foundations  and  platforms  for 
machinery. 

The  plaintiffs  engaged  during  two  years  to  make  needful  repairs  of 
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the  machinery  caused  by  defective  material  or  defective  workman- 
ship. 

The  defendants  boand  themselves  to  have  the  buildings  ready  for 
the  machine  and  not  cause  delay. 

They  also  agreed  to  furnish  a  competent  person  to  aid  in  the  work 
of  erecting  the  machinery  under  the  direction  of  plaintiffs'  engineer, 
in  order  that  he  might  acquire  needful  experience  to  operate  the 
machine  for  the  defendants. 

The  defendants  bound  themselves  to  furnish  the  boilers. 

They  were  also  to  have  in  readiness,  when  needed,  a  sufficient 
supply  of  water  ^<  convenient  for  the  said  party  of  the  first  part  to 
make  connections  for  distributing  to  the  machine,  tank  and  boilers. 

<'  The  parties  of  the  first  part  agrees  to  and  does  sell  to  the  parties 
of  the  second  part  machinery  and  apparatus  complete  for  making  ice 
in  New  Orleans,  erected  on  the  grounds  of  the  parties  of  the  second 
part,  and  the  parties  of  the  second  part  are  to  pay  for  the  same  the 
sum  of  forty- one  thousand  five  hundred  dollars,  and  to  build  the 
necessary  buildings  according  to  the  plans  and  specifications  to  be 
furnished  by  the  parties  of  the  first  part,  and  furnish  the  boiler  set 
ready  for  first  party  to  make  steam  connections." 

Subsequently,  in  a  separate  agreement  modifying  the  first,  in  con- 
sideration of  an  allowance  of  three  thousand  dollars  in  the  price,  the 
defendants  consented  to  postpone  the  date  of  delivery  from  June  1  to 
July  1.  On  the  30th  of  January,  1892,  the  defendant,  Judah  Hart,  who 
held  a  controlling  interest,  sold  the  entire  plant ;  the  property  sold 
consisted  of  the  ice  machine,  lands,  and  the  other  improvements 
thereon  for  full  consideration. 

The  defendants  denied  in  their  answer  that  the  machine  came  to 
the  capacity  required.  They  specially  allege  that  plaintiff  began  to 
work  on  the  ice  machine  late  in  June,  1891,  too  late  to  timely  comply 
with  their  contract. 

They  claim  judgment  for  damages  growing  out  of  the  delay  in  not 
having  delivered  the  ice  plant  at  the  time  fixed,  on  the  1st  of  July, 
and  they  urge  that,  by  plaintiff's  fault  and  negligence,  the  ice  ma- 
chine was  not  constructed  and  ready  to  make  ice  prior  to  the  4th 
day  of  September,  1892,  and  that  they  thereby  were  made  to  lose 
the  opportunity  of  selling  fifty  tons  of  ice  per  day  during  the  months 
of  July  and  August,  1892,  which  they  would  have  sold  at  a  clear 
profit  of  four  dollars  per  ton. 
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The  issues  on  the  reconyentional  demand  are  abbreviated  by  the 
admission  that  the  amount  dne  the  plaintiffs  on  the  ice  machine  was 
the  balance  twenty -six 'thousand  six  hundred  and  seven  dollars  and 
seventy-one  cents,  and  that  judgment  should  be  rendered  for  this 
sum,  unless  the  defences  interposed  should  be  held  to  be  good.  The 
following  items  are  sustained  by  the  lower  court's  decision : 

Item  of  eight  hundred  and  forty -six  dollars  and  twenty -six  cents 
claimed  in  account  E. 

The  learned  Judge  of  the  District  Court  allowed  only  fourteen  dol- 
lars and  eight  cents  of  this  account.  The  remainder  was  rejected  by 
him  for  the  reason  that  it  bore  date  subsequent  to  January  30,  1892, 
when  the  defendant  sold  the  ice  machine  and  plant  to  the  Municipal 
Ice  Company. 

He  held  that  after  that  date,  defendants  having  ceased  to  own  the 
machine,  or  to  control  it,  they  were  without  capacity  to  claim  for 
expenditures  made  on  the  plant. 

He  also,  assi^  ning  substantially  the  same  reason,  rejected  the  claim 
of  five  thousand  dollars  made  by  the  defendants  to  pay  the  cost  of  a 
new  absorber  to  put  in  the  place  of  the  one  which  the  defendants 
claimed  was  deficient  in  capacity  and  too  small  to  make  fifty  tons 
of  ice  with  water  at  ninety  degrees.  By  supplemental  answer  the 
defendants  sued  for  a  reduction  of  ten  thousand  dollars  on  the  price 
of  the  machine  because  of  the  alleged  failure  to  make  five  tons  of 
ice  with  one  ton  of  coal. 

From  a  judgment  for  the  plaintiff  for  twenty -six  thousand  five 
hundred  and  ten  dollars  and  fifty- three  cents,  with  interest  from 
judicial  demand,  the  defendants  appeal. 

FACTS    BEOARDINQ    THE    ALLEGED   DELAY    IN    DELIVERING    THE 

MACHINE. 

In  our  summary  of  the  evidence,  we  enter  iii  the  first  place  on  the 
subject  of  defendants'  claim  for  plaintiffs'  delay  alleged  in  erecting 
the  machinery — sixty-six  days  at  one  hundred  and  twelve  dollars  per 
day.  From  the  terms  of  the  contract  we  infer,  as  there  was  no  stip- 
ulation made  regarding  the  date  the  plans  of  the  building  for  the 
ice  factory  were  to  be  delivered  by  the  plaintiffs  to  the  defendants, 
that  they  were  to  be  furnished  within  a  reasonable  time.  There  were 
delays  on  each  side — the  plaintiffs  in  delivering  the  plans,  and  de- 
fendants in  having  alterations  made  ia  the  plans,. and  afterward  by 
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delays  in  undertaking  the  erection  of  the  bailding  under  the  plans. 
With  reference  to  the  delivery  of  the  machine  after  the  building  had 
been  erected,  the  facts  are,  that  the  defendants  were  slow  in  placing 
the  boilers  in  the  proper  place.  They  were  net  put  up,  nor  sufficient 
steam  supplied  on  the  1st  of  July,  the  date  agreed  upon  between  the 
contracting  parties. 

The  plaintiffs,  also,  were  not  ready  at  that  date  to  operate  the 
machine. 

It  is  a  fact,  also,  on  the  ether  hand,  that  the  defendants  did  not 
employ  a  person  to  aid  in  the  work  of  erecting  the  machine  as  re- 
quired by  the  terms  of  the  contract. 

FACTS  OF  ABSORBING    APPARATUS. 

The  absorber  was  too  small;  the  machine  was  designed  for  a  dif- 
ferent climate  and  temperature  are  defendants'  complaints.  We 
have  deemed  it  necessary,  to  a  conclusion,  to  examine  each  of  the 
constituent  elements  of  the  ice  machine  and  give  some  study  to  the 
modus  operandi. 

The  first  in  importance  of  the  different  parts  of  the  machine  is  the 
retort  or  still,  consisting  of  a  cylinder  containing  coils  which  are 
submerged  in  aqua  ammonia.  By  heat  of  the  steam  which  communi- 
cates from  the  boilers  into  these  coils,  the  ammonia  gas  is  separated 
from  the  aqua  ammonia  and  forced  into  a  pipe  which  empties  into 
the  upper  condenser  where  the  aqueous  vapor  is  separated  from  the 
gas.  The  aqueous  vapor  then  drains  back  into  the  retort  and  the 
ammonia  gas  is  conveyed  through  a  pipe  to  the  lower  condenser, 
which  is  filled  with  coils  immersed  in  the  cold  water.  The  gas  con- 
densed in  the  lower  condenser  is  conveyed  into  the  coils  contained 
in  the  brine  tank.  In  passing  this  ammoniacal  gas  through  the  coils 
of  the  brine  tank,  the  brine  is  kept  down  below  the  freezing  point 
of  the  water,  placed  in  cans  to  be  frozen.  The  heat  of  the  water  is 
absorbed  by  the  brine.  Returning  to  the  operation  of  the  retort  or 
still,  we  note  that  the  poor  liquor  at  the  bottom  of  this  vessel  is 
pressed  from  it  through  a  pipe  to  a  cooler,  in  which  the  coils  are  im- 
mersed in  cold  flowing  water.  Afterward  this  poor  liquor  is  con- 
veyed into  the  absorber,  where  it  comes  in  contact  with  the  gener- 
ated gas  from  the  refrigerator.  The  poor  liquor  absorbs  the  gas, 
here  it  is  cooled  and  becomes  again  rich  liquor  and  is  conveyed  to 
the  retort  and  again  the  ammonia  gas  is  freed  and  separated  from 
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the  poor  liquor  in  the  still,  and  is  conveyed  as  before  through  pipes 
and  coils  in  tanks  to  the  refrigerator. 

BVIDBNCE  BELATINQ  TO  THE  BOILERS. 

The  next  factor  of  importance  are  the  boilers.  We  have  already 
stated  that  the  defendants  furnished,  the  boilers.  They  were  in- 
formed by  the  plaintiffs  that  it  would  require  boilers  of  two  hundred 
and  twenty- five  horse- power,  and  of  a  capacity  to  evaporate  eight 
pounds  of  water  to  one  pound  of  coal.  At  first  the  defendants  fur- 
nished two  vertical  tubular  boilers.  The  complaint  was,  a  number 
of  times,  brought  to  defendants'  attention ;  that  they  did  not  supply 
sufficient  steam ;  that  the  water  foamed  and  the  steam  was  not  suf- 
ciently  dry ;  that  the  construction  of  the  boilers  was  such  that  the 
body  of  water  was  not  in  proportion  to  the  heating  surface  or  steam 
space,  and  that  in  consequence  the  steam  was  saturated  and  con- 
veyed water  in  the  pipes,  and  moreover  that  they  did  not  produce 
any  superheated  steam.  An  expert  for  defendants, regarding  plain- 
tififs'  complaint  of  the  want  of  latent  or  superheat,  testified  that 
there  was  about  one  and  two- thirds  per  cent,  increased  efficiency 
in  these  boilers  owing  to  superheated  steam  measured  in  water 
evaporated,  per  pound  of  coal.  It  is  in  place  to  state  that  the  wit- 
ness also  testified:  that  it  was  necessary  to  blow  off  water  at  times 
during  the  last  test,  and  that  it  was  not  practicable  to  determine 
accurately  the  amount  of  credit  the  boilers  were  entitled  to 
therefor;  that  the  superheat  was  treated  as  an  equivalent  to  the 
water  blowed  off.  In  other  words  he  did  not  credit  the  boiler  with 
the  water  blown  off  or  debit  them  with  the  superheat.  The  loss 
of  the  power  was  equivalent  to  the  gain  by  the  latter,  i.  e.,  the  loss 
of  heat  by  the  blowing  off  of  saturated  water  from  the  steam 
boilers  was  considered  a  set-off  to  the  superheated  steam  not 
allowed.  The  fact  remains  that  the  two  first  boilers  put  in  were  not 
of  sufficient  strength.  Regarding  the  use  of  steam  in  ice  making, 
we  are  informed  that  it  is  used  to  pump  water  into  the  tank;  to  blow 
through  the  ammonia  retort;  to  operate  the  amnoaia  pump  and  the 
boiler  feed  pump;  to  produce  distilled  water,  that  it  requires  dry 
steam  to  operate  the  pumps,  such  as  those  supplied  by  plaintiffs.  It 
is  also  in  evidence  that  the  pressure  of  the  steam  from  the  boilers 
does  not  directly  affect  the  absorber,  and  it  is  further  contended 
that  if  there  was  steam  enough  to  run  all  the  parts  where  steam 
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was  need,  the  deficiency  of  the  machiae  where  steam  wad  not  used 
should  be  separately  considered,  i.  6.,  without  reference  to  the  steam 
necessary  affecting  other  parts  of  the  machine. 

To  this  statement,  the  pltintiffs  interpose  the  answer,  that  the 
steam  pressure  in  the  boiler  was  very  variable;  the  heat  was  not 
sufficient  for  the  proper  distillation  of  the  ammonia  in  the  retort 
and  that  the  supply  of  the  poor  liquor  to  the  absorber  was  not  what 
it  should  have  been. 

It  is  in  proof  that  the  strength  of  the  rich  liquor  was  twenty- eight 
and  one-half  Beanmd,  aad  of  the  poor  liquor  twenty- one  and  one- 
half,  and  it  is  stated  in  evidence  that  the  strength  of  the  poor  liquor 
will  vary  and  affect  the  operation  of  the  absorber,  when  the  steam 
pressure  in  the  retort  is  not  regular. 

In  short,  the  plaintiffs  urge  that  the  failure  to  make  the  number  of 
pounds  of  ice  was  entirely  caused  by  the  insufficiency  of  the  steam 
of  the  two  boil :^rs  and  their  defective  construction;  while  the  de- 
fendants are  equally  as  persistent,  in  their  contention  that  all  the 
trouble  arose  from  the  weakness  of  the  absorbing  apparatus  fur- 
nished by  plaintiffs.  A  highly  competent  expert  (commended  as 
such  by  the  defendants),  who  had  charge  for  them  of  the  last  test  of 
the  machiae,  testifies  that  the  machine  was  well  made :  ''It  is  a  good 
machine  in  theory,  design  and  workmanship."  At  another  point  of 
the  examination,  the  same  witness  states:  ''I  think  the  absorber 
is  not  large  enoughto  handle  a  sufficient  quantity  of  gas  under  the 
conditions  that  existed  with  the  temperature  at  90  deg.  to  permit  the 
machine  to  make  its  output  of  ice."  The  remaining  evidence  will 
be  considered  on  the  merits,  with  the  law  of  the  case  and. 
upon  the  facts. 

In  their  answer  to  the  appeal  the  plaintiffs  pray  that  the  judgment 
appealed  from  be  amended  so  as  to  award  interest  to  the  plaintiffs 
at]  the  rate  of  six  per  cent,  from  September  1,  1891,  on  eighteen 
thousand  dollars,  and  at  the  rate  of  five  per  cent,  on  the  balance  of  the 
judgment  from  that  date. 

BFPBC3T  OF  SALE   OP  ICE   MACHINE. 

The  defendants  having  sold  the  ice  machine,  together  with  their 
plant,  could  not  retain  the  price  and  offer  to  return  the  property ; 
but  they  claimed  damages  and  a  reduction  of  the  price.  The  damages 
claimed  as  having  been  suffered,  after  the  defendants  had  sold  the 
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property  to  a  joint  stock  company,  for  a  fair  price,  can  not  be  re- 
covered by  them. 

They  had  parted  with  their  interest. 

Although  they  were  the  principal  stockholders  of  the  company, 
their  right  by  the  sale  of  the  property  to  the  company  had  become 
so  completely  merged  into  the  company  that  they  could  no  longer 
obtain  damages  on  a  machine  operated  by  the  company  for  its  own 
account  and  not  for  the  personal  account  of  the  defendants.  More- 
over, is  it  possible  to  decide  that  such  a  corporation  has  not  a  sepa- 
rate, independent  existence  in  presence  of  the  law's  declaration  that 
such  corporations  are  judicial  persons  with  rights  distinct  from  those 
of  the  shareholders  personally.  If  the  defendants  were  entitled  to 
damages  prior  to  the  sale,  they  were  not  divested  of  that  right  by 
the  sale;  nor  did  the  sale  defeat  their  right  of  action  quanti  minores. 

TIMELY    DBLIVEBY    OP    THB    MACHINE. 

Our  Statement  of  the  facts  regarding  the  delivery  of  the  machine 
and  the  delays  urged  as  ground  to  recover  one  hundred  and  twelve 
dollars  per  day  damages,  leave  but  little  for  us  to  decide  on  that  point. 
The  defendants  themselves  were  partly  responsible  for  the  delay. 
Their  buildings  were  not  ready  to  receive  the  machinery;  they  did 
not  furnish  the  steam  and  water  to  make  the  test  and  to  begin  opera- 
tion. One  can  not  avail  of  delays  to  which  he  has  contributed  as 
grounds  for  damages.  Moreover,  they  were  not  in  position  to  place 
plaintiffs  in  default.  The  one  ^<  wishing  to  put  the  other  in  default 
must  be  himself  ready."     R.  C.  C.  1914. 

CAPACITY  OF  THB  ABSORBER. 

The  objection  to  the  absorber  is  not  sustained  by  the  weight  of  the 
testimony.  The  defendants  complain  more  particularly  of  the  ab- 
sorber as  being  too  small.  The  evidence  relates  to  the  alleged  inef- 
ficiency of  that  apparatus — that  it  is  too  small  to  perform  the  func- 
tions required.  The  strength  of  machinery,  intimately  connected  in 
all  its  parts  and  dependent  for  its  successful  operation  upon  the 
energy  of  each  element,  is  to  be  measured  by  the  maximum  capacity 
of  its  weakest  point,  as  a  chain,  for  instance,  is  only  as  strong  as  its 
weakest  link.  In  the  first  trial  it  was  not  determined  with  absolute 
certainty  which  was  the  weakest  point  of  the  machine  and  the  cause 
of  the  deficiency  in  the  production  of  ice — whether  it  was  the  ab- 
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sorber  or  the  boilers.  The  fact  that  it  (a  short  time  subsequently) 
became  necessary  to  put  in  another  boiler  gives  scrong  grounds  to 
presume  that  the  boilers,  during  that  test,  at  any  rate,  were  ineffi- 
cient. 

Regarding  the  absorber,  it  is  in  proof  that  the  average  tempera- 
ture of  the  overflowing  water  in  this  vessel  was  118.34  deg.  with 
cooling  water  at  90  deg.  There  whs  nothing  unusual,  in  so  far  as  re- 
lates to  the  back  pressure  here,  and  nothing  unfavorable  was  shown 
in  that  respect.  The  heat  was  not  greater  than  usually  felt  in  such 
vessels  of  an  ice  machine.  The  strength  of  the  poor  liquor  was  one 
of  the  subjects  of  inquiry.  That  liquid  is  sent  from  the  retort  to  the 
absorber  under  pressure  from  the  retort.  The  functions  of  the  ab- 
sorber are  to  receive  the  poor  liquor  from  the  retort  and  the  ammo- 
nia from  the  refrigerating  tank.  In  this  absorbing  apparatus  they 
are  conveited  into  rich  liquor,  it  passes  into  the  rich  liquor  vase  and 
fr.m  that  vase  it  is  pumped  into  the  retort.  The  strength  of  the 
poor  liquor  is  not  principally  owing  to  the  functions  of  the  absorber, 
for  we  have  noted  that,  the  higher  the  pressure  in  the  retort  the 
poorer  and  better  the  liquor  that  is  sent  to  the  absorber.  This  poor 
liquor  moves  from  the  retort  to  the  absorber,  and  not  vice  versa. 

With  reference  to  the  difference  in  temperature  and  the  defence 
that  in  designing  this  machine  account  was  not  kept  of  the  difference 
between  the  temperature  north  and  that  south,  and  of  the  differ- 
ence in  the  moisture  here,  where  the  air  is  very  moist.  The  wit- 
nesses for  plaintiff  state :  machines  of  the  same  capacity  sold  north 
were  sold  as  sixty  and  sixty -five -ton  machines,  and  the  one  sold 
here  was  sold  as  a  fifty- ton  machine,  allowance  having  been  made 
for  difference  in  exterior  temperature  and  the  difference  in  cooling 
water. 

It  is  in  proof  that  it  is  possible,  with  reasonable  certainty,  to  de- 
termine the  capacity  of  a  machine  (designed  for  water  at  54  deg.  and 
fifty -five  or  sixty  tons  of  ice),  and  how  much  ice  it  would  make 
with  cooling  water  at  90  deg. ;  but  in  all  this  the  retort  and  the  ab- 
sorber are  intimately  connected.  One  wants  the  aid  of  the  other. 
Unus  eget  auonlio  alteriua.  We  are  not  prepared;  indeed,  the  record 
does  not  show  such  a  state  of  facts  as  enables  us  to  determine  that 
either  is  an  offending  organ  in  the  system  of  the  ice  making  ma- 
chine. 

It  is  true  that  the  rich  liquor  which  flows  directly  from  the  ab- 
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sorber  was  28.05  Beaain6,  and  that  in  machines  in  perfect  condition 
it  very  rarely  shows  over  28,  and  that  the  poor  liquor  which  flows 
from  the  retort  to  the  absorber  was  21.05.  In  a  machine  operating 
under  favorable  conditions  the  poor  liquor  will  show  about  18.  when 
the  rich  is  28.  The  difference  here,  during  a  test  made  under  the 
circumstances  that  it  was  made,  was  not  such  as  enables  us  to  con- 
demn the  absorber  as  a  failure. 

One  of  defendants'  witnesses,  a  scientific  expert,  estimates  that 
at  20  deg.  higher,  the  capacity  of  the  machine  would  be  lessened  to 
the  extent  of  about  seven  per  cent.,  ami  the  oonsumption  of  coal 
increased  about  five  per  cent,,  by  the  moisture  and  atmospheric  con- 
dition. If  such  a  calculation  can  be  made  regarding  moisture  and 
temperature,  it  follows  that  the  effect  o(  differences  in  the  tempera  - 
ture  of  water  on  the  production  of  ice  can  be  ascertained  with  some 
degree  of  certainty. 

The  experts  differ  on  many  points : 

Those  who  testified  for  the  defendant  assert  that  they  operated 
the  machine  to  greater  advantage  by  keeping  the  temperature  of  the 
brine  tank  at  25  deg. 

They  refer  to  the  favorable  result  they  obtained  with  the  brine  at 
that  degree  of  temperature.  The  experts  for  the  plaintiffs  testify 
that  it  should  have  been  much  less;  that  it  should  have  been  re- 
duced at  least  to  16  deg.  or  17  deg.  in  order  to  effect  good  work 
with  expedition.  They  also  refer  to  practical  operations  of  ice  ma- 
chines, and  of  the  power  necessary  to  transform  water  at  the  freez- 
ing point  with  ice  as  stated  substantially  in  our  statement  of  facts. 

The  second  test  was  equally  as  unsatisfactory.  It  was  made  more 
than  a  year  after  the  first  test,  without  having  given  timely  notice  to 
the  plaintiffs.  The  machine  was  not  overhauled,  cleaned,  repaired, 
contradictorily  with  the  plainiiffs. 

It  devolved  upon  the  defendants  to  give  timely  notice  to  the 
plaintiffs  of  the  test  they  deemed  necessary  to  determine  their  re- 
spective rights.  They  were  in  possession  and  were  operating  the 
machine;  any  cause  of  c6mplaint  tlie  defendants  had  should  have 
been  timely  communicated  to  the  plaintiffs,  and  an  opportunity  of- 
fered to  remedy  the  defect.  Together  with  the  want  of  timely  no  - 
tice  and  preparation  for  the  test,  the  plaintiffs  urge  upon  our  atten- 
tion the  testimony:  That  the  brine  in  the  brine  tank  was  below  the 
top  pipe  of  the  coils;    that  the  design  of  the  machine  is  that  the 
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ammonia  passing  throagfa  the  coils  shall  absorb  the  heat  from  the 
brine,  but  that  when  the  coils  are  above  the  brine  it  only  absorbs  it 
from  the  atmosphere.  Also  that  there  were  holes  in  the  brine  tank, 
and  all  causing  loss  to  the  machine ;  that  there  was  an  accumulation 
of  bydro-carbon  gas  in  those  coils,  which  prevented  the  circulation 
of  the  anhydrous  gas;  which  occupied  the  space  and  absorbed  no  heat, 
iiausing  loss  iu  the  freezing  tank  and  waste  of  coal  to  heat  a  second 
time  the  anhydrous  gas  in  the  retort;  that  the  temperature  of  the 
brine  tank  was  too  high;  that  the  absorber  valves  were  almost  en- 
tirely closed;  that  the  steam -condensing  coils  leaked;  that  the  wit- 
nesses in  charge  of  the  trial  for  defendants  were  absent  most  of  the 
time,  and  other  similar  objections,  which  djBmonstrate  the  necessity 
there  was  of  notice  to  plaintiffs  and  common  preparation  on  part  of 
both  plaintiffs  and  defendants  for  the  test. 

Under  the  circumstances  we  do  not  thiok  that  the  defendants  have 
suatained  their  claims  in  reconvention. 

Granted,  for  a  moment,  that  the  absorber  was  too  small,  the  con- 
tract price  for  the  machine  does  not  seem  to  have  been  agreed  upon 
with  reference  to  anticipated  profits,  in  the  event  of  defect  of  the 
machine.  The  general  rule  is  that  such  profits  are  not  recoverable 
as  damages,  unless  it  may  be  reasonably  presumed  that  they  were 
within  the  intent  and  mutual  understanding  of  the  contracting  par- 
ties. 

Regarding  the  boilers,  defendants'  obligation  was  \o  furnish  the 
required  steam  power.  During  the  first  test  it  was  evident  that  the 
steam  was  insufficient.  The  third  boiler  was  erected  some  time  after 
this  test;  that  fact  alone  shows  that  the  other  two  were  not  of  suffi- 
cient strength.  Plamtiffs'  witnesses  are  pronounced  in  their  utter- 
ances against  upright  tubular  boilers  as  steam  generators  in  ice 
making.  Save  that  the  boilers,  even  after  the  number  was  increased 
to  three,  do  not  seem  to  have  been  in  favor  with  nearly  all  the  wit- 
nesseSy  there  does  not  appear,  after  these-  boilers  (the  three) ,  came 
into  use,  to  have  been  any  considerable  objection  to  them. 

RBPAIBS  TO  THB   MAOHINBBY. 

The  plaintiffs  bound  themselves  to  supply,  free  of  charge,  for  two 

years,  any  repairs  of  the  machinery,  on  account  of  breakage.     The 

expenses  incurred  for  repairs  on  the  machine  prior  to  the  sale  of 

January,  1892,  made  by  the  defendants  to  the  Municipal  Ice  Oom- 

29 
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pany,  were  allowed  by  the  lower  court.  The  itemg  for  repairs  made 
subsequent  to  the  sale  were  rejected.  The  evidence  as  to  the  last 
expenses,  in  point  of  date,  did  not  bring  them  within  the  terms  of 
the  contract.  It  was  not  shown  that  they  became  necessary  *<on 
accoant  of  breakage  of  defective  material  or  workmanship,"  words 
evincing  condition  of  the  sale.  Moreover,  plaintiffs  were  entitled  to 
some  notice  prior  to  making  these  repairs. 

In  addition,  the  property  having  been  sold,  the  defendants  had  no 
claims  for  repairs  made  by  their  vendee. 

LOSS  OP  PROFITS — ^BBDUCTION   OF  THE   PRICE. 

The  question  of  excess  of  consumption  of  coal  comes  up  first  un- 
der this  heading  for  consideration.  It  is  claimed  by  the  defendants 
that  the  machine  is  not  capable  of  making  five  tons  of  ice  upon  one 
ton  of  cpal.  This,  we  judge,  was  agreed  upon  as  a  measure  to  be 
followed  in  testing  the  capacity  of  the  machine,  and  was  not  agreed 
upon  to  operate  in  the  nature  of  a  ^'  royalty"  or  amount  to  be  re- 
covered in  case  of  deficiency.  It  would  be  somewhat  in  the  nature 
of  a  ^'  royalty"  (not  contemplated,  as  we  understand,  at  the  date  of 
the  contract),  if  defendants  were  allowed  a  continuous  claim  for 
damages,  based  on  the  number  of  pounds  of  coal  consumed  in  excess 
of  a  stated  number;  it  would  be  continuous,  for  if  they  had  the 
right  prior  to  the  sale  it  would  continue  in  some  one  after  the  sale . 

In  the  brief  (!bat  view  is  not  argued,  and  claim  for  damages  on  that 
ground  is  not  pressed. 

The  reduction  of  the  price  is  the  next  question  to  which  we  desire 
to  give  attention.  It  is  true,  the  right  to  a  reduction  of  the  price, 
because  of  the  defect  in  the  property  sold  remains  with  the  buyer, 
even  after  he  sold  it  to  a  third  person  who  became  his  vendee. 
That  principle  was  announced  in  the  case  of  Brown  vs.  Duplantier, 
1  Martin,  N.  S.,  817. 

The  condition  here  is  different. 

The  question  is  more  particularly  one  of  damages  than  one  of  de- 
fect of  the  machine.  The  damages  claimed  are  uncertain  and  re- 
mote and  for  profits  anticipated,  which  possibly  never  would  have 
been  realized. 

A  similar  question  was  decidedly  against  the  allowing  the  amount 
claimed  in  Howard  vs.  Stillwall  &  Pierce  Manufacturing  Company, 
139  U.  S.  199. 
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Finally,  although  the  first  decision  cited  (Martin's)  inspires  con- 
fidence in  the  conclusion  reached,  we  can  not  avoid  the  thought  that 
only  in  a  very  clear  case  the  vendor  of  a  defective  machine,  who  has 
sold  it  for  a  consideration  equal  to  the  price  paid  by  him,  is  entitled 
to  recover  a  claim  for  asserted  defects. 


INTEREST. 

The  plaintiffs  claim  more  interest  than  allowed  by  the  judgment 
of  the  District  Oourt.  Undor  the  circumstances  of  tliis  case,  we  do 
not  think  that  the  contract,  in  so  far  as  relates  to  interest,  should 
receive  the  close  interpretation  for  which  the  plaintiffs  contend. 
They  prayed  originally  for  interest  from  judicial  demand;  this  was 
properly  granted  without  reference  to  the  amendment  for  a  larger 
amount. 

The  judgment  is  affirmed. 

NiGHOiiLB,  C.  J.,  was  not  present  when  the  case  was  argued  and 
takes  no  part. 


Browne  <St  CkocUe  for  Plaintiff,  Appellant. 
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No.  11,917. 
Home  Insubancb  Company  vb.   Board  op  Assessors.  -.^  ,^,, 

4o    40A| 
Losses  of  an  insurance  company  are  necessary  incidents  of  its  business;  are  con-       '^^"   **' 
stantly  occurring  and  are  provided  against  intbe risks  undertaken;  and  premi 
urns  are  collected  for  the  purpose  of  reimbursement. 
The  reimbursement  of  reinsurances  which  are  InYolTed  In  pending  litigation  be- 
tween the  insurance  company  and  its  correspondents  and  customers  does 
not  constitute  a  proper  object  of  reduction  in  assessment. 
Nor  Is  an  over-estimate,  made  of  unearned  premiums  collected  and  returned  to 
its  policy-holders,  on  account  of  cancellation  of  policies,  a  proper  object  of  re- 
duction.   It  is  natural  and  to  be  expected  that  such  estimates  will  fluctuate, 
and  hence  an  assessment  which  is  predicated  upon  an  estimate  can  not  be  ab- 
solutely certain. 

APPEAL  from  the  Civil  District  Oonrt  for  the  Parish  of  Orleans. 
Rightor,  J. 


E,   A.    0'£fiiUtvan,   City  Attorney,  and  Henry  Renshaw,  Assistant 
City  Attorney,  for  Defendants,  Appellees. 
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Argaed  and  submitted  December  4,  1895. 
Opinion  handed  down  January  6,  1896. 
Rehearins:  refused  February  24,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  object  of  this  suit  is  to  obtain  a  reduction  of 
plaintiff's  assessment,  which  is  as  follows,  viz. : 

Real  estate $30,000 

Money  loaned  at  interest,  all  credits  and  all  bills  receivable  for  money 

loaned  or  advanced,  or  for  goods  sold 96,488 

Mon«y  in  possession,  or  on  deposit,  or  on  hand. 118,023 

Bonds  of  all  kinds,  specifying  each  kind  and  their  value 26,00o 

Total $272,510 

This  assessment  is  for  the  year  1894. 

The  contention  of  the  defendant  is  that  the  assessment  is  correct, 
and  conforms  exactly  with  a  published  statement  made  by  the 
plaintiff  on  the  let  of  January,  1894,  which  was  verified  by  the  affi- 
davits of  the  president,  secretary,  and  three  members  of  its  finance 
committee,  and  was  published  in  several  daily  papers  of  the  city,  at 
that  time;  while  that  of  the  plaintiff  is  that  since  the  date  of  the 
published  statement,  which  is  admitted  to  have  been  correct  at  the 
time  it  was  made,  changes  and  alterations  have  taken  place  in  the 
company's  assets,  entitling  it  to  certain  reductions  in  its  assessment, 
which  are  as  follows,  viz. : 

First — For  losses  suffered  by  it  and  paid  after  its  published  state- 
ment had  been  made,  sixty- nine  thousand  four  hundred  and  fifty - 
four  dollars  and  fifty -nine  cents. 

SecoTid — Amount  of  money  loaned,  reduced  from  the  stated  sum  of 
ninety- eight  thousand  four  hundred  and  eighty -eight  dollars  to 
thirty- one  thousand  three  hundred  and  ninety- four  dollars  and 
thirty -seven  cents. 

Third — Amount  claimed  by  the  plaintiff  for  reinsurance  involved 
in  suit  and  issue  doubtful,  twenty- three  thousand  dollars. 

Fourth — Amount  of  premiums  unearned,  returned  on  policies  can- 
celed, in  excess  of  estimate,  six  thousand  dollars. 

Fifth — Amount  of  Georgia  Stace  bonds  owned  by  the  company  and 
deposited  with  the  treasurer  of  that  State  to  secure  payment  of 
policy-holders,  same  having  been  taxed  in  that  State,  twenty- six 
thousand  dollars. 

The  total  reductions  claimed  represent  the  gross  sum  of  one  hun- 
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dred  and  sixty- five  thonsand  eight  hundred  and  forty- eight  dollars 
and  ninety- six  cents,  on  a  total  assessment  of  two  hundred  and 
seventy- two  thousand  five  hundred  and  ten  dollars,  leaving  an  ad- 
mitted balance  of  only  one  hundred  and  six  thousand  six  hundred 
and  sixty- two  dollars  and  four  cents,  or  a  shrinkage  of  considerably 
more  than  fifty  per  cent,  within  half  a  year. 

I. 

Losses  are,  to  an  insurance  company,  necessary  incidents  of  ita 
business.  They  are  constantly  occurring,  and  are  contracted  and 
insured  against;  but  premiums  are  collected  for  the  purpose  oc  re- 
imbursement thereof. 

These  are  in  the  nature  of  debts  of  the  company,  the  payment  of 
which  is  contemplated  from  the  character  of  its  business. 

The  assessment  of  property  is  not  affected  by  the  amount  of  debta 
the  taxpayer  oweb.  If  they  were  a  factor  in  the  matter  of  assess- 
ment, only  people  who  are  solvent  could  be  required  to  pay  taxes. 

II. 

We  do  not  see  how  the  plaintiff  can  expect  a  reduction  on  account 
of  the  amount  of  money  loaned  being  acttually  less  by  sixty -seven 
thonsand  and  ninety- four  dollars  than  what  it  was  stated  to  have 
been  in  the  company's  sworn  published  statement.  It  is  in  the  nature 
of  an  estoppel  in  pais,  binding  on  the  company.  It  was  made  by 
the  company's  officers,  possessed  of  the  fullest  and  most  accurate 
information,  and  with  the  evident  object  of  advancing  the  company'a 
interest  financially. 

That  statement  is  in  evidence,  and  the  president  and  secretary 
testified  that  it  was  '^  true  and  correct  when  made," 

In  the  brief  nothing  is  said  in  reference  to  this  item,  and  the  presi  - 
dent  states,  as  a  witness  simply,  that  the  assessment  is  incorrect — 
that  the  company  did  not  have  that  much  money  loaned,  but  he 
vouchsafed  no  explanation  of  the  published  statement. 

But  on  the  cross-examination  of  the  president  as  a  witness  he  ad- 
mitted that  the  ninety -eight  thousand  four  hundred  and  eighty -eight 
dollars,  which  is  the  item  on  plaintiff's  assessment  which  embraces 
^*  money  loaned  at  interest,  all  credits,  etc.,"  was  made  up  as  follows: 

Loans  on  collaterals...' .' $31,394 

Uncollected  Insurance "21,382 

Premiums  In  course  of  collection 61,6U 

Less  16  per  cent. 
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His  admission  destroys  his  claim  altogether  and  proves  that  he  ia 
not  entitled  to  the  redaction  he  claimed.  He  made  claim  to  the  re- 
duction on  the  ground  that  the  entire  item  of  ninety- eight  thousand 
four  hundred  and  eighty -eight  dollars  was  for  money  loaned;  where- 
as, his  admission  as  a  witness  is  that  it  includes  uncollected  reinsur- 
ances and  premiums  in  course  of  collection,  also. 

III. 

The  reinsurances  which  are  involved  in  suit  are  included  in  the 
item  of  the  assessment  last  mentioned;  but  the  company  has  a  de- 
cree of  the  United  States  Circuit  Court  in  its  favor,  and  its  appre- 
hension arises  only  from  the  fact  that  the  case  has  been  appealed  to 
the  United  States  Circuit  Court  of  Appeals.  And  defendants  con- 
tention is,  that  '*  until  they  are  finally  passed  upon  by  the  court  of 
last  resort,  it  can  not  be  determined  whether  they  can  be  classed 
among  the  assets  of  the  company  or  not."  But  we  do  not  regard 
that  to  be  a  correct  conclusion.  The  claims  referred  to  are  carried 
on  the  books  of  the  company  as  forming  part  of  its  assets,  and  for 
that  reason  they  are  liable  to  assessment.  It  is  trite  to  say  thac  an 
assessment  is  based  upon  prima  facie  ownership,  and  upon  possible 
values.  These  claims  were  in  esse  and  in  the  company's  possession, 
and  carried  on  its  books.  It  would  be  imposing  a  great  hardship 
upon  the  defendant  to  be  compelled  to  establish  title  to  the  property 
in  the  taxpayer,  or  wait  the  uncertain  issue  of  pending  or  possible 
litigation,  before  making  an  assessment.  We  think  the  board  had 
the  right  to  make  the  assessment,  with  the  lights  before  them,  with- 
out regard  to  the  suit.  « 

IV. 

In  our  opinion  the  company  is  not  entitled  to  any  reduction  for 
*'the  estimated  amount  of  unearned  premiums  collected,  and  re- 
turned to  the  policy- holders,  on  account  of  cancellation  of  policies." 
The  assessment  followed  the  line  pursued  by  the  company  in  making 
its  published  statement;  and  we  can  not  regard  it  material  to  the 
question,  that  the  amount  returned  to  policy-holders  was  somewhat 
in  excess  of  the  previous  estimate.  The  law  fixes  a  date  for  the 
completion  of  assessments,  as  the  21st  of  March.  Sec.  26  of 
Act  85  of  1888;  Sec.  20  of  Act  106  of  1890.  It  would  destroy  all 
certainty  in  assessments,  if  subsequent  fiuctuations  in  the  value  of 
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property  assessed,  or  in  the  taxpayer's  estimate  of  it,  were  held  to  be 
sufficient  cause  for  an  alteration  thereof,  conformably  thereto. 

V. 

The  Qeorgia  State  bonds  are  listed  in  the  company's  published 
statement  of  December  81,  1893,  and  the  proof  shows  that  they  are 
on  deposit  with  the  treasurer  of  that  State  to  secure  the  payment 
of  policy-holders  in  that  State.  The  statement  of  the  president  is, 
that  he  has  been  endeavoring  to  get  possession  of  them  for  some 
time,  but  that  same  are  withheld  until  two  or  three  small  matters  of 
litigation  in  that  State  have  been  settled.  There  is  no  proof  in  the 
record  to  the  effect  that  these  bonds  have  been  taxed  in  that  State. 
The  taxability  of  these  bonds  was  maintained  in  Mechanics  and 
Traders'  Insurance  Company  vs.  Board,  47  An.  1498,  and  we  think 
our  decision  is  correct. 

Haying  given  due  attention  to  all  the  grounds  of  complaint  the 
plaintiff  has  urged  against  the  assessment,  our  conclusion  is  that  they 
are  not  well  taken. 
Judgment  affirmed. 

Mb.  JusncB  Bbbaux  dissents  for  the  reasons  for  dissenting  from 
the  decision  in  the  case  of  Mechanics  and  Traders'  Insurance  Company 
vs.  Board,  47  An.  1498. 


No.  12,080. 

State  ex  bbl.  G.  A.  Gondran,  Adhinistbatob,  vs.  Emile  Rost, 
Judge  op  the  Twenty- first  Judicial  District. 

The  plaintiff  may,  in  every  stnge  of  the  suit  previoas  to  Judgment  being  rendered 
discontinue  his  suit  on  paying  the  costs.  This  rule  is  subject,  however,  to 
some  exceptions,  as,  for  instauce,  after  the  case  has  gone  to  trial  and  evidence 
has  been  adduced,  the  Judge  can  exercise  his  discretion  as  to  the  kind  of 
Judgment  he  shall  enter;  when  an  intervenor  prays  for  the  dissolution  of  the 
plaintiff's  Injunction  and  damages;  when  a  defendant  has  set  up  in  his  answer 
a  reoonventional  demand ;  whoa  the  rights  of  the  plaintiff  in  suit  shall  have 
been  seized  on  execution  by  a  third  party. 

Aside  from  such  exceptions  as  the  foregoing,  the  rule  is  absolute. 

A  PPLIOATION  for  Writs  of  Certiorari  and  Mandamus. 
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R.  N.  Sims  for  Relator. 
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Submitted  on  briefs  January  6,  1896. 
Opinion  handed  down  January  20,  1896 . 
Rehearing  refused  February  24,  1896. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Relator  avers,  that  in  the  suit  of  George  P.  Jones  v$, 
P.  J.  (Joffmauj  in  the  court  of  the  respondent,  an  attachment  was  ob- 
tained and  the  property  of  defendant  seized;  and,  subsequently, 
various  parties  filed  interventions  therein,  claiming  liens  and  priv- 
ileges on  the  property  attached,  and  bonded  same.  That  the  plain- 
tiff died  pendente  liUy  and  he  was  appointed  administrator,  and  prior 
to  the  submission  of  the  cause,  he  filed  a  motion  to  discontinue  and 
dismiss  the  suit. 

That,  up  3n  the  trial,  and  submission  of  said  motion,  the  respond  - 
ent  refused  to  allow  a  dismissal,  or  discontinuance  of  said  suit. 

He  avers  that  his  right  to  discontinue  and  dismiss  said  suit  was 
and  is  absolute  and  unconditional;  and  that  the  refusal  of  the  re- 
spondent to  allow  same  is  erroneous  and  operates  to  his  great  injury ; 
and  that  the  amount  involved  in  said  suit  exceeds  two  thousand  dol- 
lars, exclusive  of  interest. 

His  prayer  is  that  the  record  of  said  suit  be  brought  up,  so  that  its 
validity  may  be  ascertained  and  its  illegality  pronounced,  and  that 
a  peremptory  writ  of  mandamus  issue  commanding  respondent  to 
discontinue  the  aforesaid  suit. 

Respondent  returns  that  the  motion  to  dismiss,  filed  by  relator's 
counsel,  dees  not  comply  with  0.  P.  491,  in  that  it  does  not  make  men- 
tion of  the  payment  of  costs;  and  the  costs  were  never  legally  ten- 
dered, there  having  been  nothing  but  a  statement  of  counsel  that  the 
costs  would  be  paid. 

That,  when  the  forthcoming  bond  of  the  defendant  was  tendered, 
it  was  stated  to  the  court  that  all  parties  bad  agreed  that  one  of  the 
interveners  should  be  accepted  as  surety,  but  that  it  subsequently 
transpired  that  one  of  the  interveners  had  not  given  his  consent, 
the  surety  being  a  resident  of  another  parish  and  strenuously  op- 
posed the  removal  of  the  proceeds  out  of  the  parish;  and  that  he 
subsequently  took  a  rule  on  the  signers  of  the  agreement  to  have  it 
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canceled  and  the  proceeds  of  the  sale  of  the  property  seized  re- 
turned into  the  possession  of  the  sheriff — ^the  rale  still  pendinfc  and 
undisposed  of. 

That  said  proceeding  created  a  quasi  concursusj  in  which  all  parties 
to  the  snit  are  participants,  thus  precluding  plaintiff  from  dismissing 
his  suit. 

That  relator  can  not  discontinue  his  suit  '^  until  things  are  replaced 
in  their  primitive  condition ;  that  when  property  or  proceeds  have 
been  removed  from  the  custody  of  the  court,  where  they  properly 
belong,  restitution  must  first  be  made  before  a  sweeping  continuance 
can  be  allowed. 

*'  That  if  this  continuance  had  been  allowed  all  proceedings,  inter- 
ventions, agreements  and  said  bond  of  Ooffman,  with  Reddy  as 
surety,  would  have  lapsed,  upon  the  principle  sublato  fundamento 
ccidit  opu$;  thus  leaving  third  opponents  herein  without  any  reconrse 
in  this  case,  as  P.  J.  Ooffman,  defendant  herein,  is  an  absentee  and 
without  any  property  in  the  State  of  Louisiana." 

That  it  is  his  duty  to  preserve,  in  their  primitive  regularity,  the 
rights  of  litigants,  and  to  prevent  a  grievous  wrong  and  injustice. 

Finally,  that  he  is  vested  with  judicial  discretion  in  the  premises,, 
as  ^<a  plaintiff  has  not  the  right  to  discontinue  his  suit  *  *  ^ 
under  any  and  all  circamstances." 

It  appears  from  the  original  record  that  the  defendant  Ooffmail  ' 
executed  bond,  with  O.  J.  Reddy  as  surety,  in  favor  of  the  sheriff, 
for  the  sum  of  five  thousand  nine  hundred  and  sixty- eight  dollars, 
the  amount  of  proceeds  realized  from  the  sale  of  the  property  at- 
tached and  then  in  his  hands,  for  the  account  of  the  plaintiffs  as  at- 
taching creditors,  and  the  intervenors  asserting  privileges  on  same. 

The  bond  recites  that  this  sum  was  surrendered  and  released  to 
the  defendant  on  said  bond,  the  obligation  of  which  is  to  "satisfy 
such  judgment  as  may  be  rendered  against  him  in  the  suit  pending 
against  him,"  etc. 

Relator  relies  upon  Art.  491  of  the  Code  of  Practice,  as  his  author- 
ity for  demanding  of  the  respondent  the  dismissal  of  the  snit  in 
question. 

It  provides  that  '^the  plaintiff  may,  in  every  stage  of  the  suit  pre- 
vious to  judgment  being  rendered,  discontinue  the  suit  on  paying 
the  costs."     O.  P.  682. 

This  article  has  been  frequently  interpreted  by  this  court;  and  iu 
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Meyers  &  Oo.  vs.  Birotte,  McOlellaad,  intervener,  41  An.  745,  we 
said: 

<*  The  plaintiffs  had  the  unquestioned  ri^ht,  previous  to  judgment, 
te  discontinue  their  suit  on  paying  the  costs."     C.  P.  491. 

'<  The  dismissal  of  their  suit  operated  at  once  the  release  of  the 
property  which  was  claimed  by  the  interveners,"  etc. 

In  Barron  vs.  Jacobs,  88  An.  370,  it  was  held  that  the  dismissal  of 
the  suit  carried  with  it  the  intervention. 

This  seems  to  be  the  general  course  of  the  decisions  interpreting 
that  article  of  the  Code  of  Practice. 

We  have  given  attention  to  respondent's  contentions  without  con- 
curring in  them. 

In  Crocker  vs.  Tumstall,  6  Rob.  854,  the  objection  urged  was  *'that 
the  defendant,  having  already  offered  evidence,  could  not  suffer  a 
non-suit,  but  that  the  case  must  be  adjudged  on  the  evidence  in 
court."  The  District  Judge  so  decided,  and  his  judgment  was 
affirmed. 

It  was  undoubtedly  correct  for  the  judge  to  determine  on  the  evi- 
dence adduced,  what  judgment  he  should  render. 

In  Whittemore  vs.  Watts,  7  R.  10,  it  was  held  that  <<when  an  in- 
tervening party  prays  for  the  dissolution  of  an  injunction  obtained 
by  the  plaintiff,  and  for  interest  and  damages,  the  plaintiff  can  not, 
by  dismissing  his  suit,  deprive  the  former  of  his  right  to  judgment." 

His  demand  for  damages  was  in  the  nature  of  a  reconventional 
demand. 

In  Coxe  vs.  Downs,  5  R.  138,  it  was  held  that  *'  as  a  general  rule 
a  plaintiff  may  discontinue  his  suit  on  the  payment  of  costs ;  but  he 
can  not,  by  so  doing,  put  the  defendant  out  of  court  and  defeat  any 
legal  rights  the  latter  may  have  acquired  under  a  demand  in  recon- 
vention," etc. 

This  court  has  frequently  so  decided.  Broussard  vs.  Dubamel,  4 
La.  366;  Brown  vs.  Robichaux,  15  An.  70;  McDonogh  vs.  Dutillet, 
8  An.  660;  Verges  vs.  Qonzales,  88  An.  415;  Davis  vs.  Young,  85 
An.  740. 

In  Succession  of  Baum,  11  Rob.  814,  it  was  held  that  ''when  the 
rights  of  the  plaintiff  in  an  action  against  a  succession  have  been 
seized  under  ft.  fa,  he  can  not  discontinue." 

In  Gayden  vs.  Railroad  Co.,  39  An.  270,  the  question  was  as  to  the 
plaintiff's  right  to  enter  a  remiUitur  of  the  excess  above  two  thousand 
dollars  after  the  verdict  of  a  jury,  and  that  right  was  denied. 
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The  foregoing  decisions  collabe  all  the  exceptions  we  have  been 
able  to  find  to  the  plaintiff's  right  to  discontinue  his  suit  at  will,  and 
not  one  of  them  applies  to  the  instant  case. 

In  State  ex  reZ.  Moss  &  Go.  vs.  Judge,  40  An.  203,  relators,  as  de- 
fendants, sought  by  mandamus  to  compel  the  respondent  to  permit 
them  to  bond  the  property  attached,  there  being  several  attaching 
creditors.  But  this  court  declined  to  make  the  writ  peremptory,  on 
the  ground  that  relators  had  entered  into  a  written  agreement  that 
the  proceeds  of  sale  of  the  property  attached  should  remain  in  the 
hands  of  the  sheriff  to  await  the  judgment  of  the  court. 

In  this  case,  on  the  contrary,  the  agreement  was  to  the  effect  that 
defendant  might  furnish  sureties  residing  in  another  parish,  thus 
facilitating  the  release  of  the  property  attached.  Any  party  in  inter- 
est may  sue  on  a  bond,  given  for  the  release  of  property  attached, 
in  conformity  with  Gode  of  Practice,  Art.  259.  Wright  vs.  Oakey  & 
Co.,  16  An.  127. 

The  voluntary  dismissal  of  plaintiff's  suit  would  leave  the  rights  of 
all  other  parties  to  the  suit  wholly  unimpaired,  the  bond  exigible, 
and  the  demands  of  the  litigants  unaffected  thereby. 

Unlike  the  judgment  of  a  court  dissolving  an  attachment,  the 
voluntary  dismissal  of  a  suit  does  not  have  the  effect  of  discharging 
the  surety  on  a  forthcoming  bond. 

With  regard  to  plaintiff's  motion  to  enter  a  non-suit,  being  silent 
as  to  the  payment  of  costs,  it  is  sufficient  to  observe  that  he  is  pri- 
marily bound  therefor.     Dunbar  vs.  Murphy,  11  An.  713. 

The  law  provides  that  ^<  in  every  case  the  costs  shall  be  paid  by 
the  party  cast "  (0.  P.  549)  ;  and  ''  if  the  court  have  not  decreed  in 
their  judgment  that  the  party  cast  should  pay  the  costs,  the  same 
are  nevertheless  due  to  the  party  in  whose  favor  the  judgment  had 
l>een  g^ven ;  and  such  party  shall  have  the  same  taxed  on  execution 
of  the  judgment."     0.  P.  551. 

Party  pays  costs  when  cast  upon  any  issue.  Holzab  vs.  Railroad 
Go.,  88  An.  185;  McGarthy  vs.  Baze,  26  An.  382. 

It  is  a  familiar  principle  that  judicial  sureties  are  bound  according 
to  the  terms  of  the  law  under  which  the  bond  is  taken ;  and  it  has 
been  repeatedly  decided  that  the  domicile  of  judicial  sureties  is  by 
law  to  be  within  the  jurisdiction  of  the  court  in  which  the  surety- 
ship is  undertaken ;  and  such  sureties,  though  their  domicile  be 
beyond  the  jurisdiction  of  the  court,  by  entering  into  such  a  con- 
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tract  render  themselves  amenable  to  its  jurisdiction.     R.  O.  O.  8042 
Potter  vs.  Richardson,  1  N.  S.  276;  Mourain  vs.  DeVall,  12  La.  93; 
The  State  vs.  Jadge,  2  R.  451;  Wallace  vs.  Glover,  8  R.  413. 

A  judicial  surety  must  have  sufficient  property  to  satisfy  the  obli- 
gation and  property  liable  to  seizure  vnthin  the  State,  Act  24  of 
1876 ;  State  ex  rel.  Menge  vs.  Judge,  36  An.  711 ;  State  ex  rel.  Favre 
vs.  Judge,  28  An.  8*88,  overruled. 

Our  conclusion  is  that  the  respondent  was  without  discretion  in 
the  premises,  and  that  the  mandamus  should  be  made  peremptory. 

It  is  therefore  ordered  and  decreed  that  the  preliminary  writ  of 
mxindxL'mus  be  made  peremptory,  commanding  the  respondent  to 
enter  a  voluntary  non-suit  in  the  aforesaid  cause,  on  the  motion  of 
the  plaintiff;  and  that  the  cost  of  this  proceeding  be  taxed  against 
the  respondent. 


No.  11,907. 
State  of  Louisiana  vs.    Stephen   Barnes  and  Mary   Russell. 

I  ^^   4fiO        A  simple  remark,  made  by  the  judge  to  defendant's  counsel,  during  tbe  progress 

J 14      72 

— ~  Of  the  trial,  that  he  seemed  "to   want   no  testimony  except  what  suits  his 

side  of  the  case;'*  and  that  he  propounded  to  him  the  question:  *'Are  you 
afraid  of  your  own  witness?"  do  not  amount  to  a  comment  upon  the  testi- 
mony, nor  the  intimation  of  an  opinion  in  reference  to  the  testimony. 

The  trial  judge  is  not  in  duty  bound  to  give  any  special  iastruction  to  a  jury 
which  Is  not  applicable  to  the  proven  facts  In  the  case;  and,  in  the  absence  of 
proof  disclosing  that  two  defendants  are  husband  and  wife,  it  would  have  been 
improper  and  misleading  to  the  jury  tor  the  judge  to  haye  given  them  in- 
structions with  regard  to  the  exercise  of  coercion  and  marital  influence. 

Motions  for  new  trials  should  contain  all  the  grounds  which  defendants  rely  upon 
to  have  verdiets  set  aside.   The  filing  and  overruling  of  one  exhausts  the  right . 

On  Rbhearino. 

REFUSAL  TO  INSTRUCT  JURY  AS  REQUB8TBD. 

Brtaux^J.:  Had  the  requested  instruction  been  given  the  trial  judge  would  have 

assumed  that  the  defendants  were  husband  and  wife. 
The  trial  judge  denies  that  there  was  any  evidence  of  that. fact. 
It  was  a  question  of  fact  for  the  jury,  and  the  trial  judge  properly  declined  to 

assume  that  there  was  a  marriage. 

MARITAL  coercion. 

If  it  be  granted  that  the  accused  were  husband  and  wife,  the  doctrine  of  pre- 
sumed coercion  does  not  apply  in  cases  of  murder. 

A  PPEAL  from  the  Fifth  Jadicial  District  Ooort  for  the  Parish  of 
^    Morehouse.     Richardson^  J, 
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M,  J,  Ounningham,  Attorney  General,  and  J.  P.  McLdUon^  District 
Attorney,  for  Plaintiff,  Appellee. 


H.  Flood  Madison  and  William  A.  Collins,  Jr.,  for  Defendants,  Ap- 
pellants. 


Ari^ed  and  submitted  November  9,  1895. 

A  rehearing  was  granted ;   opinion  banded  down  November   18, 
1896. 
Argued  and  submitted  on  rehearing  February  15,  1896. 
Opinion  on  rehearing  handed  down  February  24,  1896. 


The  opinion  of  the  court  was  delivered  by 

W'ATKiNS,  J.  The  defendants,  having  been  indicted  for  murder, 
prosecute  this  appeal  from  an  unqualified  verdict  of  guilty,  without 
capital  punishment,  and  a  judgment  sentencing  them  to  lifetime  im  - 
piisonment. 

There  are  four  bills  of  exception  in  the  record  upon  which  they 
rely  for  a  reversal  of  that  judgment. 

I. 

The  first  bill  of  exceptions  relates  to  certain  alleged  improper  con- 
duct on  the  part  of  the  trial  jadge,  it  being  charged  that  he  made 
certain  remarks  to  the  defendants'  attorney  and  certain  comments 
upon  the  evidence,  both  of  which  had  a  tendency  to  prejudice  the 
accused  and  bring  their  said  attorney  into  contempt. 

The  charge  made  is  that,  while  one  of  the  witnesses  for  the  de- 
fendants was  under  cross-examination  by  the  District  Attorney,  coun- 
sel for  the  defendants  objected  to  any  questions  being  asked  relative 
to  matters  about  which  the  witness  had  not  been  interrogated  in 
chief,  and  that,  thereupon,  the  trial  judge  remarked : 

"  Yon  seem  to  want  no  testimony  except  what  suits  your  side  of 
the  case."  And  that  the  judge  again  asked,  in  the  same  connection 
and  in  a  few  moments  afterward:  ^<Are  you  afraid  of  your  own  wit- 
ness ?" 

That  these  statements  were  made  in  the  presence  and  in  the  hear- 
ing of  the  jury;  and,  for  the  reasons  above  assigned,  counsel  re- 
served his  exception. 
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The  jad^e  asBigna  the  following  reasons  for  his  mling: 

''The  coansel  was  incessantly,  for  some  time,  making  objections 
of  no  force,  and  seemed  disposed  to  prevent,  or  obstruct,  cross- 
examination  of  the  witnesses  by  the  District  Attorney.  The  ques- 
tions, if  not  directly  called  for  by  what  the  witness  testified,  were 
pertinent  and  relevant  to  answers  made  by  the  witnesses  to  ques- 
tions propounded  by  counsel  for  the  accused. 

''The  counsel  displayed  so  much  nervousness  as  to  what  the  wit- 
ness might  answer,  that  the  court  did  ask,  good  naturedly,  the  ques- 
tion complained  of:" 

These  statements  of  the  judge  do  not  amount  to  a  comment  upon 
the  evidence,  nor  did  he,  in  any  way,  intimate  to  the  jury  his  opin- 
ion in  reference  to  the  testimony. 

We  are  unable  to  discover  any  injury  the  defendants  have  sus- 
tained by  the  remarks  of  the  judge  thus  jocularly  made. 

II. 

The  second  bill  of  exceptions  relates  to  the  judge's  declination  to 
give  to  the  jury  the  following  special  charge,  viz. : 

"That  if  the  evidence  shows  that  the  wife  of  the  accused  (one  of 
the  defendants)  was  acting  under  his  (the  other  defendant's)  direc- 
tion, and  upon  his  request,  in  his  presence,  in  attempting  to  take,  or 
in  taking,  the  life  of  the  deceased,  the  law  presumes  that  she  so  acts 
under  marital  coercion  and  influence,  and  holds  her  innocent,  and 
the  jury  should  acquit  her." 

The  statement  in  the  bill  is  as  follows,  viz. :  That  one  witness  had  tes- 
tified "  that  he  had  kno  a  n  the  accused  parties  for  several  years ;  that 
they  lived  as  husband  and  wife,  and  held  themselves  out  as  such  in 
the  community  where  they  lived." 

And  that,  in  this  connection,  one  of  the  accused  swore  as  a  witness 
"that  while  he  and  the  deceased  were  grappling  over  a  rifle,  and 
the  deceased  was  about  to  get  sole  possession  of  the  same,  he,  the 
accused  (one  of  the  defendants),  called  to  his  wife  (the  other. de- 
fendant) and  said,  'Mollie,  pick  up  the  pistol  and  shoot  him  (the 
deceased)  or  he  will  kill  us  all.'  " 

The  judge  says  of  the  foregoing  statement,  that  it  was  "an  as- 
sumption of  fact  not  justified  by  the  evidence;"  and  his  statement 
has  quite  as  much  pertinency  to  the  testimony  of  the  witness  with 
regard  to  the  marital  relations  between  the  two  accused  as  it  does 
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to  the  statement  of  the  accused  with  regard  to  his  coercion  and  an- 
dae  influence  over  his  alleged  wife. 

Certainly,  we  would  be  unwarranted  in  assuming,  on  the  face  of 
the  judge's  statement,  that  either  marital  relations  did  exist  between 
the  two  defendants,  or  that  undue  coercion  was  proved. 

III. 

The  next  bill  of  exceptions  relates  to  the  judge's  refusal  to  grant 
the  defendants  a  new  trial. 

Their  motion  is  grounded  on  the  claim  that  the  verdict  of  the  jury 
is  contrary  to  the  law  and  evidence ;  and,  further,  upon  the  alleged 
misdiscretion  of  the  judge  in  declining  to  give  to  the  jury  the  special 
instructions  that  are  discussed  in  the  previous  bill. 

Of  course,  a  new  trial  could  not,  in  the  present  state  of  our  juris- 
prudence, be  granted  on  the  simple  ground  that  the  verdict  was  con- 
trary to  law  and  evidence. 

State  vs.  Breckenridge,  33  An.  310;  State  vs.  Bird,  88  An.  497; 
State  vs.  Butler,  42  An.  229;  State  vs.  Bass,  11  An.  478; 
State  vs.  Lennon,  8  Rob.  543.  With  regard  to  the  special  charge, 
which  counsel  insist  the  judge  erroneously  overruled,  he  supple- 
ments the  statement  contained  in  the  preceding  bill,  thus : 

*' There  was  no  testimony  introduced  ;on  the  trial  that  Mollie 
Russell  was  the  wife  of  Stephen  Barnes,  the  other  accused  party. 

»<  Barnes,  in  his  testimony  in  his  own  behalf,  did  refer  to  herein  his 
narrative  as  his  wife ;  but  not  in  answer  to  any  question  as  to  their 
relation.  The  testimony  did  show  that  they  lived  together  as  man 
and  wife. 

"  A  witness  (for)  the  accused,  some  twenty- five  or  thirty  years  of 
age,  stated  that  he  was  the  son  of  Barnes'  wife,  whojs  still  living." 

Conceding  that  the  statement  of  the  judge,  in  the  bill  of  excep- 
tions reserved  to  his  ruling  in  reference  to  the  defendant's  requested 
special  charge,  was  inadequate,  the  supplement  thereof  in  this  bill 
puts  the  correctness  of  his  ruling  beyond  question  or  dispute. 

IV. 

After  a  verdict  had  been  rendered  against  the  accused,  their  coun* 
sel  moved  to  set  same  aside  on  several  grounds :  First,  because  of 
the  errors  that  they  bad  assigned  in  the  three  bills  of  exception  we 
have  discussed ;  second,  because  the  verdict  is  not  responsiv^e  to  the 
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indictment,  and  tbe  charge  of  the  court;  third,  because  it  was 
reached  through  error  and  deception  in  respect  to  one  of  the  jurors, 
who  had,  in  the  juryroom,  cast  his  vote  in  favor  of  manslaughter 
only,  and  declined  to  vote  for  any  other  verdict;  but  that  he  was 
influenced  by  the  false  representations  of  certain  other  jurors  to 
change  his  mind,  and  vote  for  a  verdict  of  * 'guilty,  without  capital 
punishment,"  detailing  what  those  false  representations  were. 

From  the  record  it  appears  that  this  motion  was  filed  several  days 
subsequent  to  the  final  disposition  of  the  motion  for  a  new  trial.  In 
view  of  this  fact,  we  can  not  understand  why  the  latter  motion  was 
entertained  at  all. 

But  the  judge  states  in  the  bill  of  exceptions  that  he  ''declined  to 
hoar  testimony  on  said  motion  and  overruled  the  same  for  the  reason 
that  a  juror  could  not  be  heard  to  impeach  his  own  verdict;  and 
(^that)  on  the  trial  of  this  cause,  when  the  jury  had  brought  in  (their) 
verdict,  said  jury,  on  request  of  counsel  for  defendants,  were 
polled,  and  each  (member  thereof)  said  the  verdict  announced  was 
his  verdict,"  etc. 

On  this  statement  the  correctness  of  the  judge's  declination  to 
hear  evidence  from  the  members  of  the  jury  in  support  of  the  alle- 
gations of  the  motion  can  not  be  doubted. 

And  we  are  equally  clear  upon  the  proposition  that  defendants' 
counsel  had  no  right  to  file  the  motion  at  all.  Motions  for  rehear- 
ing necessarily  come  after  verdict,  and  they  ought  to  embrace  all 
the  grounds  that  are  relied  upon. 

An  examination  of  the  several  bills  of  exception  has  satisfied  us 
that  the  defendants  have  no  well-grounded  cause  of  complaint. 

Judgment  affirmed. 

On  Rbhbarinq. 

Brbaux,  J.  While  it  is  of  importance  that  the  court  should  not 
invade  the  province  of  the  jury,  and  that  the  judge  should  not  give 
his  opinion  upon  the  facts,  though  the  jury  should  be  left  to  ascer- 
tain the  facts  for  themselves,  without  a  suggestion  or  influence  of 
any  kind,  yet  courts  have  not,  with  any  degree  of  propriety,  gone  to 
the  length  of  reversing  a  verdict  for  a  playful  remark  to  counsel  for 
defendant,  such  as,  ''You  seem  to  want  no  testimony  except  what 
suits  your  side  of  the  case."  It  was,  the  judge  certifies,  an  utter- 
ance to  counsel,  made  good  humoredly,  without  the  least  intention 
of  influencing  the  jury. 
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In  regard  to  another  point  raised  in  argument  and  urged  on  the 
application  for  a  rehearing,  the  court  certifies  in  the  bill  of  excep- 
tion that  the  defendant  assumed  as  a  fact  that  which  it  was  incum- 
bent upon  him  to  prove. 

It  is  manifest  that  the  issue  of  marriage  was  not  raised  in  the  Dis- 
trict Court,  and  that  only  incidentally  the  word  wife  was  used,  and 
that  in  consequence  the  court  was  persuaded  that  there  was  no  proof 
that  the  defendants  were  husband  and  wife. 

In  a  case  of  this  gravity  the  question  of  marriage  was  of  the 
greatest  importance,  if  one  of  the  defendants  relied  upon  the  pre- 
sumption of  marital  coercion  of  the  husband  as  a  ground  of  defence. 
The  inference  is  unavoidable.  The  trial  judge  was  surprised  that 
attention  was  not  in  the  first  place  directed  to  the  marriage,  if  there 
was  a  marriage,  and,  in  the  second  place,  to  the  presumption  arising 
therefrom.  If  there  was  no  marriage,  as  stated  by  the  trial  judge, 
the  principle  that  the  court  may  refuse  to  instruct  the  jury  on  a  point 
upon  which  there  is  no  evidence,. direct  or  indirect,  applies. 

But  be  this  as  it  may,  we  do  not  rest  our  conclusion  entirely  upon  that 
ground.  In  regard  to  marital  coercion,  the  presumption  of  inno- 
cence does  not  necessarily  arise  in  all  cases. 

Mr.  Wharton  in  his  Treatise  on  Homicides,  par.  331,  says:  If  a 
husband  and  wife  jointly  commit  a  murder  they  have  been  held  to 
be  CO- principals,  as  the  doctrine  of  presumed  coercion  does  not  apply 
to  murder. 

Such  is  also  the  conclusion  of  Archibold,  Vol.  1,  p.  45:  a  wife  who 
commits  treason,  murder  or  robbery,  in  the  company  of  her  husband, 
is  not  to  be  excused. 

Russell  on  Crimes  states  the  principle :  ^^  If  she  be  guilty  of  trea- 
son, murder  or  robbery,  in  company  with  or  by  coercion  of  her  hus- 
band, she  is  punishable  as  much  as  if  she  were  sole"  (p.  17,  Vol.  1). 

Coercion,  says  Desty,  has  no  application  to  capital  offences  (par. 
16). 

There  being  a  question  whether  any  evidence,  such  as  required, 
was  brought  at  all  to  the  attention  of  the  jury  to  prove  marriage ; 
and  the  presumption  of  coercion,  as  announced,  having  been  con- 
sidered, we  think  that  our  previous  decision  should  remain  as  it  is. 

The  requested  charge  was  to  have  pronounced  a  verdict  of  not 
guilty,  if  there  was  marital  coercion.  In  a  case  of  murder  the  judge 
could  refuse  to  so  charge.  (There  was  no  question  before  the  court 
30 
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in  regard  to  a  lesser  crime  of  the  same  natare  of  a  lower  degree  of 
homicide.) 

For  the  reasons  now  given  and  for  tho9e  heretofore  assigned  by  us 
in  this  case  on  the  original  hearing,  it  is  ordered,  adjatlged  and  de  - 
creed  that  the  judgment  of  the  lower  court  is  affirmed. 


No.   11,995. 
John  B.  Foley  vs.  Leon  Qodchaux. 

It  is  the  servitude  of  the  lower  estate  to  receive  and  dispose  of  the  water  that  flows 
naturally  from  the  estate  above,  and  no  obstruction  to  that  flow  can  be  createa 
by  the  proprietor  of  tbe  lower  estate.  Civil  Code,  Arts.  660, 661;  19  La.  351;  16 
La.  161. 

If  such  obstruction  is  created  the  proprietor  of  the  lower  estate  will  be  liable  for 
the  damage.    Ibid. 

The  abandonment  of  the  legal  servitude  of  drain  Imposed  on  the  lower  for  the 
benefit  of  the  upper  estate,  Is  not  to  be  presumed,  but  requires  clear  proof;  the 
court  finds  no  such  proof  in  this  case. 

APPEAL  from  the  Twentieth  Judicial  District  Court  for  the  Parish 
of  Assumption.     Caillouet,  J,  ad  hoc. 


Beattie  <&  Beatiie  for  Plaintiff,  Appellee. 


Pughj  Pugh  <fe  Marks  and  Lazaru<,  Moore  <&  Luce  for  Defendant, 
Appellant. 


Argued  and  submitted  January  25,  1896. 
Opinion  handed  down  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff  alleging  that  defendant  has  erected  a 
dam  and  otherwise  obstructed  a  drain  to  carry  the  water  from  plain- 
tiff's land  over  defendant's  plantation  to  the  low  lands  in  the  rear, 
sues  to  remove  the  obstructions  and  for  damages  for  loss  of  crops 
alleged  to  have  been  caused  by  the  water  accumulated  on  plaintiff's 
land  owing  to  the  obstructions.  The  answer  of  defendant  is  in  sub- 
stance, that  the  drain,  the  stoppage  of  which  is  the  basis  of  plain- 
tiff's demand,  was  abandoned  prior  to  the  acquisition  by  the  plain  - 
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Uff  and  defendant  of  their  respective  plantations,  and  denies  the 
obstractions  imputed  to  defendant  in  the  petition.  The  answer  sets 
up  that  in  1852,  an  agreement  was  entered  into  by  the  aathor  of  de- 
fendant's title,  and  other  planters  in  the  neighborhood,  by  which 
the  drainage  of  their  lands  was  to  be  effected  by  means  of  a  canal 
from  above  the  plaintiff's  land,  crossing  the  drain  and  leading  to  what 
is  known  as  the  Company  Oanai.  It  is  charged  that  this  agreement 
was  for  the  benefit  of  the  lands  then  owned  or  that  might  afterward 
be  added;  that  in  accordance  with  the  agreement  the  requisite 
canal  to  connect  with  that  of  the  Company  was  cut  at  great  expense, 
has  been  in  use  for  fifty  years,  and  it  is  charged  superseded  and 
made  useless  the  drain,  the  stoppage  of  which  is  plaintiff's  cause  of 
action.  The  answer  avers  besides  that  the  plaintiff's  lands  were  ac- 
quired after  the  agreement  by  one  of  the  contracting  parties  as  part 
of  his  plantation,  and  thus  became  subject  to  the  drainage  system 
established  by  that  agreement ;  that  plaintiff,  holding  under  one  of 
these  contracting  parties,  is  bound  by  his  contract;  can  not  now  in- 
sist on  any  drainage  other  than  that  created  by  that  agreement,  and 
can  not  partake  of  that  without  contributing  to  the  expense,  which  it 
is  alleged  he  has  refused  to  do;  and  the  answer,  insisting  that  the 
drainage  claimed  by  plaintiff  would  throw  all  the  water  from  plain- 
tiff's land  into  the  canal  cut  to  connect  with  the  Company  Canal  to 
the  detriment  of  those  interested,  prays  that  all  such  parties  be 
made  defendants,  and  that  plaintiff  be  decreed  to  be  estopped  by  the 
agreement  set  up  in  the  answer ;  the  drainage  thereby  introduced  be 
maintained,  that  claimed  by  plaintiff  be  denied,  and  his  injunc- 
tion be  dissolved. 

The  injunction  obtained  by  plaintiff  was  dissolved  and  the  dam 
complained  of  by  him  was  thus  maintained.  The  judgment  of  the 
lower  court  was  in  favor  of  plaintiff,  reinstating  and  making  perpet- 
ual his  injunction.  From  that  judgment  defendant  appeals,  and 
answering  the  appeal  the  plaintiff  asks  for  an  amendment  giving  him 
the  damages  claimed  by  him  and  refused  by  the  lower  court. 

The  plaintiff's  plantation  fronts  on  the  Bayou  Lafourche.  In  the 
rear  is  that  of  defendant.  The  natural  drainage  of  plaintiff's  land  it 
is  claimed,  was  designed  to  be  effected  by  a  bayou  passing  through 
his  plantation  to  that  of  defendant's,  thence  to  the  swamp  in  the 
rear.  The  testimony  shows  the  bayou  to  be  thirty  feet  wide  where 
it  enters  defendant's  land ;  in  some  places  in  his  field  to  be  partially 
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filled  by  the  crossiDg  of  carts  and  wagons,  but  distinctly  traceable, 
and  with  a  depth  varying  from  eighteen  inches  to  four  feet.  The 
draining  capacity  of  this  bayou  was  affected  by  the  fiUing  at  some 
points,  but  we  think  it  proved  it  served  as  a  drain  for  plaintiflf' s 
land.  On  this  point  defendant's  witness  testifies,  in  an  excessive 
rain  the  water  ran  in  the  bayou  from  plaintiff's  field  through  to  de- 
fendant's lands.  Whatever  the  condition  of.  the  bayou  in  defend- 
ant's field,  and  waiving  the  question  whether  it  was  not  his  duty  to 
keep  it  clear  as  an  outlet,  it  is  the  current  of  the  testimony  that 
the  bayou  was  the  means  of  carrying  ofif  the  water  from  plaintiff's 
land.  It  was  across  this  dam  that  in  the  spring  of  1894,  defendant 
put  the  dam  of  which  the  plaintiff  complains.  It  was  removed  by 
plaintiff,  replaced  by  defendant,  maintained  under  the  order  dissolv- 
ing plaintiff's  injunction,  and  there  is  no  kind  of  question  the  dam 
completely  cut  off  plaintiff's  drainage. 

The  contention  of  defendant  is  founded  on  the  agreement  of  185S, 
and  insists  plaintiff  is  confined  to  the  drainage  then  established. 
The  contracting  parties  were  four  planters  owning  plantations  on  the 
Bayou  Lafourche,  lower  down  than  that  now  owned  by  plaintiff. 
That  drainage  suited  them,  the  canal  then  cut  carrying  the  water 
from  their  places  to  the  Company  Canal,  back  in  the  swamp,  as  the 
witnessess  express  it,  in  or  near  the  rear  of  the  plantations  of  the 
four  contracting  parties.  It  was  stipulated  in  this  agreement  that 
the  expense  of  the  proposed  drainage  should  be  borne  proportion- 
ately by  the  four  parties,  and  their  agreement  should  embrace  any 
future  addition  or  enlargement  of  their  then  existing  plantations. 
The  plaintiff  acquired  his  property  forty  years  after  this  agreement. 
He  holds  by  subsequent  conveyances  under  one  of  the  contracting 
parties  who,  after  the  agreement,  became  the  owner  of  the  land 
afterward  acquired  by  plaintiffs,  and  it  is  insisted  that  land  was 
bound  for  its  part  of  the  drainage  expense  under  the  stipulations 
that  enlargements  should  contribute.  The  owner  of  forty  years  ago 
being  bound,  it  is  claimed  the  plaintiff  succeeding  to  the  ownership 
is  in  like  manner  bound. 

The  ownership  of  the  land  now  belonging  to  plaintiff,  preceding 
his,  was  thtit  of  Landreaux,  owning  the  Trinity  plantation.  The 
plaintiff 's  land  is  above  the  Trinity,  and  above  all  the  other  places 
whose  owners  entered  into  the  agreement  of  1862.  Moreover, 
plaintiff's  land  does  not  adjoin  Trinity.     The  drainage  of  1852  was 
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important,  if  not  indispensable,  to  the  lands  of  the  contracting  par- 
ties. But  plaintiff's  lands  lying  above,  the  natural  drainage  to  the 
rear,  was  not  dependent  on  the  canal  cut  to  the  Company  Canal.  It 
is  for  the  land  below  to  provide  for  the  water  that  flows  naturally 
from  the  superior  estate.  Civil  Code,  660.  Hence,  the  plaintiff  con- 
tends the  agreement  of  1852  has  no  application  to  his  land  acquired 
by  Landreaux  after  the  agreement.  It  is  urged  in  support  of  this, 
that  the  land  was  not  within  the  enlargement  stipulation,  because 
not  adjoining  the  Trinity  plantation.  The  situation  of  plaintiff's 
land  not  requiring  the  drainage  system  of  1852,  is  also  urged  to  ex- 
clude the  application  ot  the  agreement  of  that  year  for  the  benefit 
of  lower  estates,  and  plaintiff  finds  support  in  the  additional  fact 
that  neither  Landreaux  or  any  succeeding  owner  of  these  lands  were 
ever  called  on  for  any  contributions  under  the  agreement  of  1862. 
The  relinquishment  of  a  natural  servitude  is  not  to  be  presumed. 

The  defendant  urges  that  all  the  water  from  plaintiff's  land, 
whether  or  not  flowing  through  the  bayou  the  defendant  obstructed, 
is  bound  to  flud  its  way  to  the  Company  Canal  through  the  connect- 
ing canal  cut  in  1852.  If  this  is  so,  it  is  solely  because  of  this  con- 
necting canal  on  defendant's  land,  which  we  infer  from  the  record 
crosses  the  bayou  in  its  couifse  through  the  swamp.  It  seems  to  us 
it  is  no  concern  of  plaintiff  how  the  lower  estate  disposes  of  the 
water  it  receives  from  the  superior  estate.  It  may  be,  as  defendant 
claims,  that  if  the  water  from  plaintiff 's  lands  flows  into  the  com- 
pany dams,  lesseniDg  the  capacity  of  that  canal,  it  will  expose  the 
lands  of  others  to  overflow.  Here  again  it  may  be  said,  that  is  for 
the  owners  of  all  these  lands  lying  below  plaintiff  to  protect  them- 
selves by  suitable  drains.  Neither  defendant  or  any  of  these  pro- 
prietors of  the  lower  estate  can,  in  our  view,  stop  the  natural  flow  of 
water  from  the  superior  estates  on  the  ground  that  water  will  over- 
flow their  lands.  It  is  their  obligation  to  receive  such  water  and 
their  burden  to  provide  means  of  disposing  of  it. 

We  can  find  in  none  of  the  contentions  of  defendant  any  justifica- 
tion for  the  dam  erected  by  him.  The  text  of  the  Code  creating  the 
servitude  of  the  lower  estate  forbids  the  erection  of  such  obstruc  • 
tion.  C.  C,  Arts.  660-661.  If,  indeed,  the  agreement  of  1852  could 
be  construed  to  require  a  contribution  from  plaintiff  for  the  use  of 
the  canal  drainage,  we  are  clear  that  did  not  authorize  the  stoppage 
of  all  his  drainage,  whether  by  the  bayou  to  the  swamp  or  to  the 
canal  or  in  any  mode. 
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We  are  asked  to  remand  this  case  to  afford  an  opportunity  for  all 
parties  interested  in  the  canal  drainage  to  be  broaght  before  the 
court.  We  would  remand  if  it  would  serve  any  useful  purpose.  In 
our  view  the  presence  of  these  parties  could  in  no  manner  affect  the 
decision  between  plaintiff  and  the  defendant. 

If  the  defendant,  as  we  hold,  had  no  right  to  close  the  dam,  and 
in  consequence  plaintiff  lost  his  crop,  in  our  view  damages  are  due 
plaintiff.  The  judgment  of  the  lower  court  is  against  plaintiff  on  his 
demand  for  damages.  The  judgment  in  that  respect  is  placed  on 
the  ground  that  plaintiff  took  the  law  into  his  own  hands  by  remov- 
ing the  dam  first  erected.  The  plaintiff  testifies  he  supposed  that 
the  dam  was  on  his  land.  Whether  right  or  not,  in  this  respect,  his 
supposition  deserves  consideration  in  our  appreciation  of  the  act. 
In  view  of  the  fact  that  defendant  replaced  the  dam  since  main- 
tained, the  first  removal  by  plaintiff  of  that  he  deemed  an  unlawful 
obstruction,  afterward  reinstated  and  maintained,  can  not  afford 
protection  to  defendant  now  sought  to  be  held  for  his  unlawful  act. 

We  have  examined  the  plaintiff's  proof  as  to  his  damages.  We 
think  an  allowance  for  one  hundred  tons  of  cane  at  eighty  five 
cents,  and  one  hundred  dollars  for  the  corn  planted,  will  compen- 
sate plaintiff  for  his  loss  on  crops.  As  to  the  wood  claimed  to  have 
been  cut  but  not  sold,  by  reason  of  the  fiooding  of  the  land,  we  do 
not  find. the  basis  for  any  judgment.  We  think,  too,  the  attorney's 
fee  of  one  hundred  dollars  should  be  allowed  plaintiff. 

We  are  asked  to  give  punitive  damages.  We  have  not  felt  at  lib- 
erty to  accede  to  this.  The  reasonable  belief  of  his  right  of  defend- 
ant enclosing  the  dam,  though  his  appreciation  of  his  right  was  en- 
tirely wrong,  should,  we  think,  protect  him  from  punitive  damages. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  amended  so  as  to  allow  the  plaintiff  damages, 
and  it  is  therefore  ordered,  adjudged  and  decreed  that  plaintiff  do 
have  and  recover  from  defendant  three  hundred  and  twenty -seven 
dollars  and  fifty  cents,  and  as  thus  amended  the  judgment  of  the 
lower  court  be  affirmed  with  costs. 
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Theodore  Bruno  vs.  Mary  Oviatt. 

Interest  accrued  when  the  suit  Is  brought  is  to  be  computed  in  the  amount  re- 
quired to  give  this  court  jurisdiction  of  the  appeal.  Constitution,  Art.  81 ;  12 
La.  156;  2  An.  793. 

The  remedy  against  judgments  obtained  by  fraudulent  practices  Is  the  action  of 
nallity ;  the  grounds  for  such  an  action  can  not  be  urged  as  a  defence  in  the 
suit  to  revive  the  judgment.  Code  of  Practice,  Arts.  604,  607  et  seq. ;  23  An.  173; 
30  An.  130;  33  An.  342;  34  An.  620. 

APPEAL  from  the  Civil  DiBtrict  Conrt  for  the  Parish  of  Orleans. 
Righior,  J. 


Ouy  M.  Hornor  for  Subrogee,  Appellee. 


W.  S.  Benedict  for  Defendant,  Appellant. 


Argued  and  sabmitted  February  13,  1896. 
Opinion  handed  down  February  24,  1896. 
Opinion  refusing  rehearing  March  9,  1896. 


The  opinion  of  the*  court  was  delivered  by 

Miller,  J.  The  plaintiff  sues  to  revive  a  judgment  against  de- 
fendant. The  answer  is  that  there  was  no  consideration  for  the  note 
of  twenty-five  hundred  dollars,  on  which  the  judgment  is  based; 
that  it  was  pledged  by  her  for  another  note  for  five  hundred  dollars 
she  was  induced  to  sign;  that  the  pledgee  sold  and  purchased  the 
twenty-five  hundred  dollar  note,  transferring  it  to  plaintiff,  who  sued 
and  recovered  upon  it  the  judgment  sought  to  be  revived ;  that  the 
suit  on  the  note  was  not  defended ;  that  she  employed  no  counsel, 
but  that  such  employment  was  effected  by  another,  who,  with  the 
pledgee  and  his  partners,  are  charged  with  a  fraudulent  combination 
to  injure  plaintiff,  and  the  answer  prays  that  the  suit  to  revive  be 
dismissed  and  the  judgment  sought  to  be  revived  be  decreed  a  nul- 
lity. The  plaintiff  excepted  to  the  reconvention al  demand  and  the 
exception  overruled,  answered  averring  the  validity  of  the  judgment 
and  denying  the  allegations  of  the  answer.  From  the  judgment  in 
favor  of  plaintiff  defendant  takes  this  appeal. 
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The  defendant  moves  to  dismiss  the  appeal  on  the  groand  that  the 
note,  the  basis  of  the  judgment  revived  for 'twenty -five  hundred 
dollars,  was  reduced  by  a  credit  of  date  June  8,  1895,  of  seven  hun- 
dred and  ninety -three  dollars,  and  hence  it  is  contended  the  amount 
involved  is  less  than  two  thousand  dollars.  But  when  the  suit  was 
brought  the  interest  accrued,  added  to  the  amount  of  the  note,  ex- 
ceeded two  thousand  dollars.  McMicken  vs.  Smith,  12  La.  156; 
Mason  vs.  Oglesby,  2  An.  793;  Cornell  vs.  Geddes,  10  An.  170.  The 
motion  to  dismiss  is  overruled. 

The  controlling  question  in  the  case  is  whether  a  suit  to  annul  the 
judgment  for  fraud  can  be  grafted  by  defendant  upon  an  action  to 
revive  that  judgment.  There  can  be  no  question  and  none  is  raised 
by  defendant's  answer  in  reference  to  the  citation  of  defendant  in 
the  original  suit  on  the  note.  When  that  suit  was  brought  against 
her  she  excepted  that  being  a  married  woman  her  husband  must  be 
joined.  That  was  done  and  the  husband  and  wife  defended,  result- 
ing in  the  judgment  now  before  us  for  revival.  The  answer  is,  sub- 
stantially, that  the  two  thousand  five  hundred  dollar  note  made  by 
defendant  was  a  fraud  on  her  as  a  married  woman;  that  no  real  de- 
fence was  made'in  the  suit;  that  the  plaintiff,  Bruno,  and  those  from 
whom  he  acquired  the  note  concurred  in  the  fraud,  and  they,  it  is  al- 
leged, are  the  real  parties  and  not  the  subrogee  wh  >  brings  the  suit. 
These  allegations  import  a  defence  to  the  original  suit.  But  can  the 
defence  find  any  place  in  the  suit  to  revive,  waiving  the  question 
unnecessary  to  be  considered,  whether  defences  available  before 
judgment  can  be  urged  after  its  rendition,  except,  if  it  be  a  qualifica- 
tion, within  the  limits  of  the  action  of  nullity.  C.  P.,  Arts.  604,  605, 
606,  607. 

The  statute  for  the  revival  of  judgments,  enacted  in  1853,  was  en- 
titled an  act  relative  to  the  prescription  of  judgments.  The  statute 
is  now  Art.  3547  of  the  Civil  Code.  It  provides  that  ten  years  shall 
prescribe  the  judgment,  but  the  party  interested  may  have  his  judg- 
ment revived  by  citation  served  on  defendant  within  ten  years, 
unless  the  party  show  good  cause  against  the  revival.  Ob- 
viously, neither  the  title  to  the  act  nor  anything  in  the 
body  of  it,  contemplated  that  in  the  suit  to  revive,  the  defence 
to  the  suit  could  be  presented  again,  on  the  application  to  revive. 
Any  such  interpretation  would  be  utterly  inconsistent  with  the  final- 
ity the  law  attributes  to  the  thing  adjudged.      Civil  Code,  Art.  2285. 
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The  jadgment  may  be  revived,  set  aside  or  revised,  the  law  declares, 
by  appeal,  new  trial,  rescission  or  action  of  nollity.  These  remedies 
are  prescribed  ander  well  defined  limitations.  Oode  of  Practice,  Arts. 
556  et  8eq.,  557  et  aeq.j  564  et  seg.,  604  et  seq.,  614  et  aeq.  Fraadalent 
practices  in  obtaining  judgment  are  within  the  scope  of  the  relief 
proposed  by  these  articles.  No  purpose  to  enlarge  these  remedies 
can  rationally  be  attributed  to  the  statute  to  prescribe  judgments  and 
provide  for  their  revival.  No  such  purpose  is  avowed  by  the  title 
or  declared  by  words  or  vaguest  implication  in  the  act.  To  suppose 
any  such  purpose  would  be  to  extend  the  act  beyond  its  title,  and  the 
fair  significance  of  its  terms.  An  interpretation  of  'Hhe  cause" 
that  the  defendant  might  urge  against  the  revival  is  suggested  by  the 
act.  Without  citation  there  is  no  basis  for  the  judgment.  Hence, 
on  the  applicatioa  to  revive,  the  want  of  citation  manifestly,  is  a 
defence.  But  under  this  revival  legislation,  it  seems  to  us  utterly  in- 
admissible that  the  defendant  can  assail  the  judgment  for  alleged  de- 
fences he  conceives  existed  at  the  time  the  original  suit  was 
brought. 

The  defendant  supposes  that  what  she  calls  radical  defects  may  be 
urged  in  resisting  the  suit  to  revive.  It  is  claimed  that  this  view 
finds  support  in  the  expressions  used  in  some  of  the  decisions. 
Frauds  on  a  married  woman  in  obtaining  her  obligations  or  in  re- 
spect to  her  property  protected  from  liability  for  her  husband's 
debts,  undoubtedly  are  repugnant  to  prohibitory  laws.  In  all  such 
cases  the  law  affords  adequate  relief.  But  we  can  not  strain  a  stat- 
ute for  the  prescription  and  renewal  of  judgments  so  as  to  give 
under  that  statute  a  remedy  against  judgments  susceptible,  as  she 
thinks,  of  defences  either  urged  without  effect  or  not  urged  at  all. 
For  such  wrongs  there  are  prescribed  remedies,  in  our  view,  not  ex- 
tended by  the  judgment  statute. 

Our  view  of  this  statute  is,  we  think,  fully  sustained  by  the  de- 
cisions. Without  extending  the  discussion  it  may  be  stated  that  in 
all  the  cases  involving  this  question,  the  solution,  was  that  on  the 
petition  to  revive  the  citation  of  the  defendant,  was  the  subject  for 
investigation.  If  cited,  the  revival  followed.  The  revival,  however, 
gave  to  the  judgment  no  force  additional  to  that  it  originally  pos- 
sessed. This  is  expressed  in  the  statute.  The  judgment  is  to  con- 
tinue in  force.  If  assailable  for  fraud  the  revival  furnished  no  pro- 
tection.   The  revival  simply  avoided  prescription.     As  the  defend- 
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ant  raises  no  issues  as  to  citation,  conclasively  proved,  in  our  view  the 
judgment  of  revival  is  open  to  no  objection.  Drogre  vs.  Moreau, 
23  An.  173;  Marbury  vs.  Pace,  30  An.  1330;  Folger  vs.  Slaughter, 
33  An.  342;  Conery  vs.  Rotcbford,  Brown  &  Co.,  34  An.  620. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed  with  costs. 

On  Application  for  Rehearing. 

Our  decision  excluding  the  defences  sought  to  be  urged  in  this 
suit  to  revive  judgment,  could  not  deprive  the  defendant  of  and 
grounds  available  to  assail  the  judgment.  Our  decision  implies  the 
right,  if  it  exists,  we  are  asked  to  reserve. 

It  is,  therefore,  ordered  that  our  decree  be  so  amended  as  to  re- 
serve to  the  defendant  any  grounds  available  to  her  to  assail  the 
judgment  herein  revived,  without,  in  the  least,  affecting  by  this 
reservation  any  and  all  rights  of  plaintiff  to  resist  such  grounds  as 
defendant  may  urge. 


No.  12,078. 

The  State  ex  rel,  E.  B.  DuBuisson,  District  Attorney,  vs. 
W.  O.  Perrault,  Judge  op  the  Eleventh  Judicial  Dis- 
trict, Parish  op  St.  Landry. 

The  writs  of  certiorari  And  prohibition  to  correct  the  error  of  an  order  of  the  Dis- 
trict Judge  will  not  issue  when,  since  the  application  to  this  court,  the  order 
has  become  inoperative. 

yi  PPLICATION  for  Writs  of  CeHioraH  and  Prohibition. 


Belator  in  propria  persona. 


Henry  L.  Garland,  Jr.,  for  Respondent. 


Submitted  on  briefs  February  24,  1896. 
Opinion  handed  down  February  26,  1896. 
Rehearing  refused  March  9,  1896. 
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The  opinion  of  the  court  waB  delivered  by 

MUiLBR,  J.  The  relator,  the  District  Attorney  of  the  Eleventh 
Judicial  District  Court,  by  his  petition  seeks  to  obtain  the  review  by 
this  court  of  the  order  of  the  District  Judge  to  the  sheriCT,  directing 
the  release  of  a  party  indicted,  arrested  and  imprisoned,  though  the 
party  thus  directed  to  be  released  had  furnished  no  bail. 

The  District  Judge,  in  his  retura,  admits  that  he  gave  such  order, 
giving  as  his  reason  that  the  party  indicted  was  the  Registrar  of 
Voters  for  the  Parish  of  St.  Landry,  whose  presence  at  his  office  to 
discharge  his  public  duties  was  necessary;  that  arrested  for  a  baila- 
ble offence,  he  refused  to  be  bailed  and  to  remain  incarcerated,  thus 
preventing  the  registering  of  the  voters  in  attendance  for  the  pur- 
pose at  his  office,  and  that  under  these  circumstances  the  respond- 
ent deemed  it  his  duty  to  direct  the  sheriff  to  release  the  accused 
from  custody. 

We  are  relieved  from  the  necessity  of  any  discussion  in  reference 
to  the  power  asserted  by  the  District  Judge  of  directing  the  release, 
without  bail,  of  a  party  indicted  and  in  custody.  We  can  appreciate 
the  grave  consequences  of  a  public  official  charged  with  the  impor- 
tant duty  of  registering  the  voters,  choosing  to  remain  in  prison  to 
the  prejudice  of  the  public  interests,  instead  of  availing  of  bail,  ten- 
dered for  him,  as  we  are  informed  by  the  return.  But  we  do  not 
think,  the  corrective  of  such  an  evil  is  to  be  supplied  by  the  judge 
isBuiug  an  order  for  the  release  of  the  accused  without  bail,  exacted 
by  the  laws  as  the  prerequisite  of  such  release.  We  think  the  basis 
for  the  application,  when  it  was  made,  existed.  But  we  are  informed 
that  subsequent  to  the  application  bail  was  furnished,  and  thus  the 
order  complained  of  by  the  relator  is  divested  of  importance. 

It  is  therefore  ordered  that  the  writs  be  denied,  the  costs  to  be 
paid  by  the  respondent. 

On  Application  for  a  Rehearing. 
The  decree  herein  is  amended  so  as  to  relieve  respondent  of  the 

costs.  1    48    475 
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No.   11,979. 
Heirs  op  Wm.  Wykopf,  Sr.,  vd.  David  L.  Miller. 

The  admissibility  of  eyidence  given  of  facts  not  alleged  should  be  objected  to 
when  offered,  and  the  point  reserved. 
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Parol  evidence  (admitted  over  objeotion)  of  ageneral  character,  of  «jr  par<< declar- 
ations, will  not  afiect  the  validity  of  a  title  on  the  gi'ound  that  the  porchaaer  at 
tax  sale  was  only  the  purchaser  nominally  and  that  his  vendee  was  the  real 
purchaser. 

A  defendant  who  is  sued  for  property  is  not  estopped  in  denying  plaintiff's  owner- 
ship of  it  because  previously,  at  a  time  not  fixed,  he  paid  rental  money  on  the 
property. 

The  tax  sale  was  made  by  the  proper  officer  and  evidenced  by  a  deed  having  no 
patent  defects  on  the  face  of  the  papers;  the  purchaser  was  not  in  bad  faith. 
The  title  became  absolute  and  perfect  by  the  lapse  of  ten  years. 


APPEAL  from  the  Twelfth  Judicial  District  Court  for  the  Parish 
of  Calcasieu.     Foumet^  J. 


Kenneth  Baillio  and  E,  P.  Veazie  for  Plaintiffs,  Appellants. 


R.  P.  O^ Bryan  for  Defendant,  Appellee. 


Argued  and  submitted  December  21,  1895. 
Omnion  handed  down  February  10,  1896. 
Rehearing  refused  March  9,  1896. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.     The  purpose  of  the  suit  is  to  annul  a  tax  sale. 

The  petition  sets  forth  a  number  of  gronnds  of  nullity  of  the  sale 
and  offers  as  to  form,  and  sufficiency  of  the  allegations;  no  basis  for 
objection. 

The  answer,  also,  of  itself  gave  no  rise  to  controversy,  save  that 
plaintiffs  seek  to  hold  the  defendants  to  a  judicial  admission  in  hav  - 
ing  alleged  as  to  the  agency  of  David  J.  Reid  that  he  bought  the 
property  October  13,  1874,  and  transferred  it  to  the  respondent  in 
December,  1877,  as  shown  by  a  receipt  for  the  price ;  and  that  in 
1888,  Reii  having  died,  the  administrator  of  his  succession  made  to 
the  defendant  a  deed  of  conveyance  in  conformity  with  the  receipt 
of  December,  1877.  The  answer  alleges  his  possession  and  avers 
that  he  is  the  owner  by  just  title,  duly  recorded,  and  pleads  the 
prescription  of  three  and  ten  years.  The  property  is  described  in 
plaintiffs'  petition  as  Spanish  grant  No.  129  for  Sec.  4,  T.  8,  S.  R.  3 
W.  and  Sec.  38,  T.  9,  S.  R.  3  W.  in  the  S.  W.  land  district  of  Louis- 
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iana,  comprisiDg  an  area  of  one  thousand  seven  hundred  and  sixty- 
eight  acres,  and  it  is  alleged  by  the  petitioners  that  they  are  entitled 
to  the  ownership  and  possession  of  this  property,  but  that  the  de- 
fendant claims  the  ownership  of  the  undivided  half  under  a  purchase 
of  August  21,  188  ,  duly  recorded.  This  half  is  the  property  claimed 
of  the  defendant. 

There  is,  in  consequence,  plaintiffs  urge,  a  variance  between  the 
title  of  the  defendant  and  the  property  actually  possessed  by  him, 
he  being,  it  is  stated  by  their  counsel,  in  possession  of  the  undivided 
half  of  Sees.  42  and  38,  although  his  title  calls  for  the  upper  half  of 
the  Spanish  grant  or  Sec.  42 ;  he  further  argues  that  if  the  tax  sales 
of  October  13,  1874,  be  held  valid,  the  plaintiffs  would  be  entitled  to 
a  judgment  for  an  undivided  half  of  the  land  occupied  by  the  de- 
fendant. 

The  defendant  upon  this  point  disclaims  ownership  in  argument,  of 
Sec.  38,  and  points  to  the  fact  that  without  objection  his  title  deeds 
were  admitted  in  evidence,  proving  both  title  and  possession. 

The  tax  deed  admitted  in  evidence  describes  the  property  as  fol- 
lows, viz. : 

Spanish  Grant  No.  129,  being  the  Sec.  42,  Tp.  8,  Soatb  range  3 
West,  and  in  Sec.  38;  Tp.  9,  Soutb  range  3  West,  and  containing 
one  thousand  seven  hundred  and  fifty-eight  acres  and  sixty -nine 
one-hundredths.  The  receipt  given  by  the  adjudicatee  at  the  tax 
sale  of  1874,  reads:  Received  of  David  L.  Miller  the  sum  of  one 
hundred  and  eleven  dollars  and  seventy- five  cents,  being  in  full 
payment  for  the  upper  north  half  of  the  William  WykoflP,  Sr.,-  Grant 
No.  129,  in  T.  8,  S.  R.  8  W.  The  one -half  now  sold  to  David  L.  Mil- 
ler, is  eight  hundred  and  seventy -nine  acres. 

(Signed.)  D.  S.  Rbid. 

Lake  Charles^  Dec,  7,  1877, 

In  the  deed  of  sale  in  1888,  based  upon  this  receipt,  the  property 
is  described  as  the  upper  north  half  of  the  William  WickoflP,  Sr., 
Grant  No.  129,  in  T.  8,  S.  R.  3  West,  containing  eight  hundred  and 
seventy-nine  acres,  and  being  one-half  of  the  tract  of  land  pur- 
chased by  D.  S.  Reid  at  tax  sale. 

Having  stated  the  facts  bearing  upon  the  asserted  admission,  we 
will  consider  the  admission  in  a  moment. 

Further,  in  regard  to  the  facts,  the  record  discloses  that  the  as- 
sessment and  tax  proceedings  were  made  and  carried  on  in  the  name 
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of  a  former  owner  who  bad  died,  it  was  generally  known,  long  prior 
to  their  dates;  no  notice  was  served  upon  the  petitioners  wh  )  were 
the  owners  by  inheritance  from  this  former  owner;  no  appointment 
of  a  carator  was  made  to  represent  the  owners  who  did  not  reside 
in  the  parish;  nor  legal  advertisement — the  only  advertisement  made 
was  by  posted  notice  in  the  town  of  Lake  Charles;  the  property  was 
not  divided  into  lots.  The  tax  deed  shows  that  the  property  was 
sold  under  act  approved  March  14,  1873;  that  ^'necessary  publica- 
tion and  advertisement  were  made,  to- wit:  in  three  stated  public 
places  and  one  on  the  door  of  the  court  bouse  in  the  parish  of  Cal- 
casieu," and  after  having  complied  with  all  the  formalities  required 
by  the  act  that  the  property  was  seized  for  the  payment  of  the  taxes 
due  by  William  Wickoff,  Sr. ,  as  owner  according  to  the  assessment 
for  the  years  1870  and  1871,  at  which  sale  D.  J.  Reid  became  the 
owner. 

It  is  also  a  question  whether  the  defendant  was  at  one  time  a  ten- 
ant of  the  plaintiff  and  thereby  estopped  from  contesting  their  title. 

The  witnesses  have  testified  upon  the  subject  of  lease ;  neither  is 
positive  of  the  amount  paid  by  the  defendant  as  tenant,  the  year  for 
which  payment  was  made,  and  the  property  said  to  have  been 
leased  is  not  referred  to  by  them  with  any  great  degree  of  certainty. 

Lastly,  in  regard  to  the  asserted  purchase  by  D.  J.  Reid  for  the 
defendant  at  tax  sale  of  the  property,  upon  objection  the  court  ruled 
that  parol  evidence  was  not  admitted  to  affect  the  right  or  title  to 
real  estate,  but  to  show  the  manner  of  possession. 

To  this  ruling  the  counsel  for  the  defendant  reserved  a  bill  of  ex- 
ceptions. 

The  evidence  consists  of  the  recollections  of  a  witness  who  was  a 
boy  at  the  time  as  to  what  his  father,  D.  J.  Reid,  said  about  the  title 
as  being  in  defendant. 

The  District  Judge  rendered  judgment  decreeing  defendant  owner 
of  section  42.     From  this  judgment  the  plaintiffs  appeal. 

EFFECT  OF  EVIDENCE   ADMITTED  WITHOUT  OBJECTION. 

Resuming  in  regard  to  the  admissions  by  which  plaintiffs  contend 
the  defendant  is  bound,  it  is  evident  that  under  very  strict  interpre- 
tation of  the  pleadings  originally,  the  defendant  had  limited  his  title 
in  this  suit  to  the  half;  it  remains  for  us  to  consider  the  effect 
that  should  be  given  to  the  evidence,  admitted  without  objection,  of 
title  to  the  whole  tract. 
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Respecting  admissions  in  judice,  Mr.  Greenleaf  says:  ''If  a  ma- 
terial averment  be  well  pleaded  and  it  is  passed  over  by  the  adverse 
party  without  denial,  it  is  thereby  conclusively  admitted."  Evi- 
dence, par.  27,  Vol.  1. 

Here  there  was  no  denial ;  the  evidence  was  admitted  with  consent 
of  plaintiff,  as  will  be  seen  by  the  following : 

"By  consent  the  foUowing  testimony  that  was  introduced  in  an- 
other case  *  *  *  sale  from  Joseph  Reid,  administrator,  to  David 
L.  Miller,  with  accompanying  receipt,"  was  admitted  in  evidence. 

In  consequence  the  issues  were  enlarged  and  the  legal  rights  of 
the  respective  parties  to  the  whole  tract  are  before  us.  There  was 
really  no  admission;  plaintiffs  had  claimed  the  half  and  not  the 
whole  property. 

The  defendant  met  the  issue  tendered,  and  by  meeting  it  did  not 
admit  away  his  title  to  the  remainder,  which  the  plaintiff  had  not 
claimed. 

After  having  filed  his  answer  he  might  have  amended  by  claiming 
the  whole,  instead  of  half.  There  would  have  been  no  inconsistency 
in  pleading. 

"Evidence  which  goes  to  sustain  a  reconvention  will  be  con- 
sidered, if  received  without  objection,  as  if  the  formal  plea  had 
been  made."  Ames  vs.  People's  Telegraph,  5  An.  184;  Eastman  vs. 
Harris,  4  An.  198;  Gayarre  vs.  Tunnard,  9  An.  266;  Kean  vs.  Bran- 
don, 17  An.  37. 

Moreover,  we  do  not  discover  that  there  is  an  admission  such  as 
claimed. 

Again,  upon  that  subject,  evidence  received  without  objection  will 
be  considered  "  aa  if  responsive  to  an  amended  answer  filed  with  con- 
sent (England  vs.  Gripon,  15  An.  304)  ;  and  it  has  been  held  that  an  ob- 
jection to  an  amendment  not  allowed  is  waived  by  evidence  received 
without  objection.  Baines  vs.  Riggins,  2  La.  222.  Even  in  regard  to  a 
plea  which  involved  an  admission  it  has  been  decided,  if  the  other 
party  does  not  avail  himself  of  it,  "  but  permits  evidence  to  be  filed 
negativing  the  fact,  he  in  turn  waives  the  advantage."  Feun  vs. 
Holmes,  6  An.  199. 

ILLEGALITIES   OP  TAX   BALE   ALLEGED. 

t 

This  brings  us  to  a  consideration  of  the  nullities  urged  by  plaintiffs. 

The  alleged  failure  to  advertise  the  property  for  sale  is  not  as  fatal 

an  objection  as  at  first  appears.     Under  the  tax  statute  of  that  date 
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it  was  possible  to  sell  property  without  advertising  it  for  sale  in  a 
newspaper,  by  posting  as  in  tbis  case,  if  there  was  no  official  news- 
paper in  the  parish.  There  is  no  evidence  of  record  showing  that 
there  was  snch  a  paper  published.  The  presumption  is  that  there 
was  no  official  organ. 

The  other  irregularities  alleged  against  the  validity  of  the  tax  sale 
are  sufficient  to  have  the  act  declared  a  nullity,  if  they  are  not  cured 
by  the  prescription  of  ten  years. 

The  defendant,  or  his  authors,  was  in  possession  since  the  latter's 
purchase  at  tax  sale  more  than  ten  years  prior  to  the  date  this  suit 
was  brought. 

The  good  faith  of  the  defendant  is  attacked  upon  several  grounds. 

ALLEGED   SIMULATION. 

First,  that  Reed,  the  purchaser  at  the  tax  sale  in  1874,  was  an  in- 
terposed person  who  bought  for  the  defendant.  The  evidence  upon 
the  subject  is  not  of  a  sufficiently  positive  character  to  disturb  a  land 
title.  The  adjudicatee,  Reid,  died  several  years  since.  His  ex  parte 
statements  were  admitted,  the  court  held,  for  the  purpose  of  prov- 
ing possession  and  not  to  affect  the  title.  The  defendant  reserved  a 
bill  of  exception  to  the  court's  ruling.  From  any  point  of  view,  it  is 
not  legally  shown  that  defendant  did  not  become  the  owner  as  de- 
clared in  the  written  documents  of  transfer. 

The  receipt  was  complete  as  a  sale  under  private  signature.  It 
contained  a  description  of  the  property  and  a  statement  of  the  price 
paid,  and  that  without  any  reference  to  the  prior  tax  sale.  After 
these  many  years  its  verity  could  not  be  assailed  in  the  manner  pro- 
posed. 

ESTOPPEL  BY  LEASE  ASSERTED, 

In  the  second  place  it  is  urged  by  the  plaintiffs  that  the  defendant 
was  their  ancestor's  lessee  of  the  property.  The  evidence  shows 
that  some  time  in  the  early  seventies  one  of  the  plaintiffs  collected 
rent  from  the  defendant;  this  witness  did  not  remember  the  amount, 
and  was  not  exact  as  to  the  date.  Whether  it  was  prior  to  the  date 
of  the  tax  deed  or  subsequent,  we  are  not  informed.  It  may  have 
been  in  1870  or  some  time  thereafter.  The  defendant  as  a  witness 
denied  that  he  was  a  tenant  q,t  any  time.  The  other  witness  for  the 
plaintiff  testifies  that  in  the  year  1876  he  and  his  father  called  on 
the  defendant,  who  was.  living  on  the  land  in  question,  and  that  he 
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paid  his  father  Bome  rent  which  was  afterward  turned  over  to  the 
agent  of  the  Wykoff  heirs.  These  statements  are  wanting  in  deflni- 
tiyeness;  moreoyer  the  payment  was  made  in  1876;  the  title  of  the 
defendant  dates  from  the  receipt  already  mentioned. 

The  receipt  being  under  private  signature  it  is  argued  by  plaintiffs 
that  it  can  not  affect  their  right,  as  they  are  third  persons.  He  held 
his  right  from  the  law  under  the  receipt  from  his  author;  the  tax 
deed  had  evicted  the  plaintiffs. 

THE  PBEBOBIPTION  OP  TEN  YBABS. 

The  question  is  one  of  good  faith  of  the  possessor  who  invokes 
title  aequirendi  cau9a  by  the  effect  of  ten  years'  prescription. 

Upon  that  subject  we  quote  from  Baudry  Lacantinerie,  Vol.  8,  p. 
079,  par.  1695 :  Dans  les  cos  ou  le  litre  d'acquiMHon  du  possesseur 
£9t  9oumi8  a  la  transcriptUAi,  Vaccomplisement  de  cette  formaliU  n^est 
pas  rUcessaire  pour  quHl  puiase  prescrire  la  propriiti  par  dix  atiBy  la 
loi  exige  un  Justre  tiirej  elle  n^exige  pas  un  litre  IranscHl.  D^ailleurs 
le  juste  litre  n^a  6U  reguis  que  eomme  base  a  la  bonne  foi  du  possesseury 
€t  d  ce  point  de  vue  il  importepas  que  le  litre  soil  ou  non  Iranscrit,^^ 

Upon  this  point  the  application  of  the  principle  is  to  one  who  held 
under  a  tax  title  transferred  as  we  have  stated. 

Qood  faith  is  defined  as  the  legitimate  belief  of  the  possessor  that 
his  title  has  made  him  proprietor  justa  opinio  quassita  domini.  H  a 
cette  oroyance  legitime^  par  cela  seul  quHl  a  peusa  trailer  avec  la 
veritable  proprietaire,  Ainsi  i^aoMte  un  imeuble  de  quelquun  que 
Je  crois  proprietaire  el  qui  ne  Vest  pas  a  non  domino  quern  dominum  esse 
credideram.  J^ai  la  bonne  foi  requise  par  Particle  2265 y  pour  la  pre- 
scription de  dix  el  vingl  ans,  Baudry -Lacantinerie,  vol.  8,  p.  979, 
Sec.  1697. 

In  regard  to  good  faith,  this  court  held  in  Davenport  vs.  Knox,  86 
An.  486-87,  although  the  sale  was  annulled  for  defects  and  irregulari- 
ties in  the  proceedings  relatiag  thereto,  yet  inasmuch  as  it  was  or- 
dered and  made  by  competent  authority  the  purchase  was  doubtless 
bona  fide  on  the  part  of  this  defendant  and  he  must  be  regarded  as  a 
possessor  in  good  faith  and  entitled  to  the  rights  of  such.  (Italics 
ours.) 

To  the  same  effect  is  Hickman  vs.  Dawson,  86  An.  1086,  1087, 
citing  numerous  authorities. 

Under  circumstances  similar  to  those  in  the  cases  just  cited  this 
81 
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C3art  held  that  the  purchaser  web  in  good  faith.     Eldridge  vs.  Tib* 
bitts,  6  Aa.  383,  aad  R>berti  vs.  Brown,  14  An.  697-98. 

Having  determined  that  the  defendant  was  in  good  faith,  it  only 
remains  for  us  to  state  that  a  purchase  in  good  faith,  at  a  sale  made 
by  the  proper  officer,  evidenced  by  a  deed,  becomes  valid  after  ten 
years'  possession  as  owner. 

In  Giddens  vs.  Mobley,  87  An.  417,  420,  this  court  said:  '<Qood 
faith  purifies  a  title  of  its  defects  and  causes  the  possessor  nnder  a 
just  title  to  be  preferred  to  the  true  proprietor  who  has  remained  so 
long  silent  and  neglectful  of  his  right,"  citing  McOluskey  vs.  Webb, 
4  Robinson,  206. 

The  court  in  that  case  approvingly  refers  to  the  utterance  of 
Blackwell  on  Tax  Sales.  The  good  faith  required  in  matters  of  tax 
titles  should  be  construed  liberally,  because  the  statute  of  limitation 
is  intended  for  repose;  the  good  faith  required  '^  means  that  the  oc- 
cupant in  acquiring  did  not  act  mala  flde.^^ 

In  Carroll's  Heirs  vs.  Cabaret,  7  Martin,  376,406,  the  court  decided 
that  there  was  no  defect  stamped  upon  the  face  of  the  title.  If 
latent  nullities  were  admitted,  unknown  in  point  of  fact  to  the  pos- 
sessor, to  prevent  prescription,  the  whole  purpose  of  the  law  upon 
the  subject  would  be  defeated. 

See  also  Prique  vs.  Hopkins,  4  N.  S.,  pp.  212,  229,  on  the  same 
point. 

We  quote  from  Dufour  vs.  Canfrenc,  11  Martin,  716:  'The  title 
presented  here  is  perfect  as  it  respects  form ;  it  pursues  the  very 
words  of  the  statute ;  the  defect  is  a  want  of  right  or  authority  in  the 
sheriff  to  make  such  a  conveyance,  not  a  defect  in  the  manner  he 
made  it.  As  nothing,  therefore,  appears  on  the  face  of  the  deed 
which  is  defective,  the  knowledge  of  the  want  of  right  in  the  person 
who  sold  is  not  brought  home  to  the  vendee,  and  his  error  was  one 
of  fact,  not  of  law.  It  is  difficult  to  see  where  is  the  difference  be- 
tween this  case  and  an  ordinary  one  of  sale,  where  the  purchaser 
acquires  from  a  person  who  has  no  title,  by  a  regularly  executed  act, 
before  a  notary  public ;  in  such  a  case  the  buyer  acquires  none,  but 
he  has  that  good  faith  which  enables  him  to  plead  prescription." 

In  Pillow  vs.  Roberts,  13  Howard  U.  S.  471-78,  it  was  announced 
that  the  purchaser  was  not  bound  to  know  that  all  the  requirements 
had  been  followed  in  order  to  obtain  a  valid  title  under  the  statutes 
of  limitation. 
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*'  There  is  no  doubt  that  a  tax  deed,  fair  on  its  face  and  purporting 
to  convey  title  to  the  lands  sold,  will  constitute  color  of  title  under 
which  adverse  possession  for  the  period  prescribed  in  the  statute  of 
limitations  will  operate  as  a  bar,  notwithstanding  it  may  be  insuffi- 
cient to  pass  an  absolute  title  by  reason  of  defects  and  irregularities 
in  the  tax  proceedings  prior  to  its  execution."  Eng.  and  Am.  Ency., 
Vol.  26,  p.  704. 

The  following  quotation  is  as  applicable  here  as  it  was  in  the  de  - 
cision  from  which  we  quote : 

''The  Constitution  of  1868,  under  which  the  sale  was  made,  di- 
rected that  all  deeds  from  tax  collectors  shall  be  received  as  prima 
fcuiie  valid  sales,  so  that  tax  titles  were  placed  on  the  same  footing 
as  other  judicial  sales  and  were  subject  to  the  same  rales  as  sheriff's 
deeds.  Jurey  &  Qillis  vs.  Allison,  80  An.  1235.  Formerly  the  assesss- 
ment  could  not  be  assumed,  but  must  be  proved.  Under  that  con- 
stitutional provision  it  is  presumed  without  proof,  and  the  tax  deed 
is  prima  facie  valid,  citing  Innes  vs.  Bank,  29  An.  115;  O'Hem  vs. 
Hibemia  Ins.  Co.,  80  An.  960;  Renshaw,  Cammack  &  Go.  vs.  Imbo- 
den,  31  An.  661.;  New  Orleans  Insurance  Association  vs.  Labranche, 
Ibid.  840;  Ludeling  vs.  McGuire,  35  An.  893.  Under  these  authorities 
the  tax  deed  was  translative  of  property  and  after  ten  years  had 
lapsed  the  title  became  absolute  and  perfect." 

It  is  ordered  and  adjudged  that  the  judgment  appealed  from  is 
affirmed. 


No.  11,974. 
Cyrus  A.  Powers  vs.  The  Calcasieu  Sugar  Company. 

It  is  the  duty  of  the  master  to  keep  his  premises  in  a  safe  condition,  so  as  not  to 
endanger  the  life  and  limbs  of  the  servant.  Hence,  tbe  ii>aster  will  be  respon- 
sible In  damages  for  the  injury  to  the  servant,  who,  without  knowledge  ^r 
warning  to  guard  against  the  accident,  falls  into  a  ditch  of  scalding  water  per- 
mitted by  the  master  on  the  premises,  the  servant's  duties  requiring  him  to 
approach  or  pass  the  ditch,  left  uncovered,  with  no  railing  or  other  means 
provided  to  guard  against  accidents.  Wharton  on  Negligence,  Sees.  206, 203, 211, 
312 ;  17  Wallace,  553 ;  100  U.  S.  215. 

Such  a  risk  Is  not  incident  to  the  servant's  duties,  and,  unless  he  had  knowledge 
of  the  danger  and  assumed  the  risk  or  by  his  own  negligence  fell  into  the 
ditch,  his  action  against  the  master  for  the  damages  will  not  be  affected.    Ibid, 

Nor  in  such  case  will  the  master's  responsibility  be  affected  by  the  fact  that  when 
the  accident  occurs  the  servant  is  not  in  the  actual  employ  of  the  master,  but  is 
being  conducted  by  the  master's  manager  to  that  portion  of  the  premises  where 
the  danger  exists  and  the  master  proposes  to  employ  the  injured  party. 
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A  PPEAL  from.the  Twelfth  Judicial  District  Oonrt  for  the  Pariah  of 
'**'    Calcasieu.     Foumet,  J, 


O^ Bryan  <&  Foumet  for  Plaintiff,  Appellee. 


Aratrie  P.  Pi^jo  for  Defendant,  Appellant. 


Argued  and  submitted  February  11,  1896. 
Opinion  handed  down  February  24,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff  sues  the  Calcasieu  Sugar  Company  for 
damages,  caused  by  his  falling  in  a  drain  on  the  company's  premises 
partially  filled  with  scalding  water.  The  drain  was  for  carrying  the 
waste  water  from  the  boilers  of  the  company's  sugar  mill,  was  left 
uncovered,  and  plaintiff,  an  employee  of  the  company  called  on  to 
work  on  the  drain,  but  unaware,  as  he  claims,  of  its  location,  or  of  the 
danger  from  the  hot  water,  accidentally  stepped  into  it,  the  accident 
occurring  while  plaintiff  was  being  shown  by  the  company's  man- 
ager the  work  to  be  done.  The  answer  is  that  the  plaintiff's  in- 
juries were  due  to  his  carelessness  in  stepping  into  the  drain.  The 
verdict  of  the  jury  and  judgment  thereon  was  in  favor  of  plaintiff 
for  three  thousand  dollars,  and  defendant  appeals. 

The  plaintiff  is  a  cooper,  had  been  employed  in  the  cooper  shop  on 
the  company's  premises  and  is  an  old  man.  On  the  night  of  the  ac- 
cident he  asked  the  manager  for  work,  was  told  help  was  needed 
outside  the  mill  to  clean  up,  as  he  understood,  or  as  the  witness  for 
the  defendant  expresses  it,  to  clean  the  bagasse  ditch,  and  there- 
upon the  manager  proposed  to  show  the  plaintiff  the  work  expected 
from  him.  The  manager  led  the  way,  going  toward  a  passage  over 
the  ditch  or  drain  to  receive  the  waste  water  from  the  boilers 
or  double  effect  or  vacuum  pan.  The  ditch  led  outside  the  sugar 
house,  was  uncovered  for  a  space  of  nine  feet,  and  contained  the  hot 
water  that  scalded  the  plaintiff.  Alongside  that  portion  that  was  un- 
'covered,  there  was,  as  we  appreciate  the  testimony,  a  ledge  of  three 
feet  of  brickwork.  The  manager  in  advance,  the  plaintiff  follow- 
ing, reached  and  passed  the  door,  the  exit  from  the  passage.     The 
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plaintiff,  at  or  jnst  beyond  the  door,  fell  into  the  ditch.  His  account 
is,  he  followed  the  manager  to  the  outside  of  the  mill;  ''  there  is  a 
floor  until  yon  come  near  the  door,  there  the  floor  is  all  gone,''  be- 
low a  vacant  space  filled  with  hot  water;  the  manager  crossed  on 
a  stick,  but  the  witness,  testifying,  not  knowing  of  the  stick  or  the 
ditch,  he  fell,  threw  ont  his  hand  to  save  himself,  fell  on  the  other 
arm,  scalding  it  np  to  the  elbow,  and  his  leg  from  top  to  toe.  The 
manager  testifies,  that  passing  the  door  to  the  ontside  he  went  to 
the  end  of  the  boilers  for  a  rake  for  ose  in  cleaning  the  ditch; 
thought  plaintifr  was  following,  looked  behind,  found  he  was 
not,  and  was  told  the  plaintiff  had  fallen  in  the  ditch,  and  assisted 
in  his  extrication.  There  is  testimony  the  ditch  did  not  on  the  out  - 
side  come  up  close  to  the  door,  but  that  there  was  the  ledge  of 
brickwork,  the  ditch  being,  we  infer,  on  the  right  bide  of  it,  and 
it  is  claimed  on  this  brickwork  the  defendant  could  have  stood  or 
walked.  It  is  claimed  the  plaintiff  was  familiar  with  the  locality ; 
there  is  testimony  that  in  leaving  his  work  at  the  cooper  shop  to 
get  water  to  drink  or  procure  wood,  he  went  to  that  part  of  the 
premises,  and  that  he  had  crossed  the  ditch.  It  is  further  shown 
there  were  lights  in  the  passage,  by  which  it  is  claimed  the  ditch 
could  have  been  perceived,  and  the  manager  testifies,  before  reach- 
ing the  door  he  warned  plaintiff  of  the  ditch.  The  plaintiff  testi- 
fies he  had  no  knowledge  of  the  ditch  or  hot  water,  that  the  lights 
were  of  no  aid ;  that  he  had  no  warning,  and  it  is  in  proof  that  the 
point  of  the  alleged  warning  was  twenty  feet  from  the  place  of  the 
accident. 

It  is  well  settled  the  employer  is  bound  to  protect  his  servant 
against  unusual  risks  or  dangers  i.  e.  other  than  those  naturally  incident 
to  the  servant's  duties.  This  obligation  extends  to  the  premises  of 
the  employer,  and  requires  that  they  be  kept  in  a  condition  not  to 
menace  life  or  limb  of  the  servant.  Wharton  on  Negligence,  Sees.  199, 
210,  211,212;  Railroad  Company  vs.  Fort,  17  Wallace,  558 ;  Hough 
vs.  Railway  Company,  100  U.  S.  215.  An  open  ditch  of  scalding 
water,  with  no  railing  or  provision  of  any  kind  to  guard  against  ac- 
cidents, is  certainly  a  menace  to  the  servant  called  in  the  course  of 
his  duty  to  the  locality,  and  required  to  walk  near  the  ditch.  A 
slight  deviation  in  stepping  might  cost  life  or  cause  the  most  serious 
injury  to  the  servant.  Unless  there  are  circumstances  placing  on  the 
servant  the  risks  of  falling  into  scalding  water  while  performing  his 
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duties,  or  he  is  chargeable  with  negligence,  in  oar  view,  the  re- 
sponsibility for  such  accident  should  be  on  the  employer. 

There  is  testimony  that  this  ditch,  intended  to  carry  the  waste 
water  from  the  boilers  and  apt  to  be  choked  with  bagasse  chips,  was 
necessarily  left  open  when  reqnired  to  be  cleaned.  But  that  would 
not  excuse  the  employer  from  all  precautions  to  prevent  employees 
falling  in,  when  no  necessity  for  cleaning  existed  or  when  required 
to  be  uncovered.  Again,  there  is  testimony  that,  serving  for  cold 
as  well  as  hot  water  drainage,  the  temperature  of  the  water,  except 
for  a  brief  period,  could  not  be  hot  enough  to  do  any  damage.  The 
fact  itself,  the  plaintiff  was  badly  scalded,  answers  this  contention. 

The  argument  to  sustain  the  negligence  attributed  to  the  plaintiff 
assumes  he  knew  the  ditch,  received  warning  and  that  there  were 
lights.  The  insistence  of  plaintiff's  knowledge  of  the  dan- 
ger would  have  its  force  with  reference  to  a  servant  whose 
functions  were  performed  at  the  ditch  and  knew  its  uses.  The 
plaintiff  worked  at  the  cooper  shop  away  from  the  sugar  house. 
With  all  due  weight  to  the  testimony  that  occasionally  he  passed  in 
the  neighborhood  of  the  ditch  to  get  drinking  water  or  wood,  and 
had  stepped  across  it,  we  do  not  feel  authorized  to  attribute  to  him 
knowledge  of  the  ditch  with  its  water,  and  the  peril  of  a  step  from 
the  narrow  path  on  which  the  manager  was  leading  to  show  plaintiff 
the  way  to  where  the  cleaning  was  required.  The  testimony  of  the 
plaintiff  that  he  was  not  familiar  with  the  locality  or  surroundings, 
impresses  us  as  truthful.  The  lights  were  in  the  passage  at  some 
distance  from  the  point  he  fell.  Unless  he  had  some  special  reason 
to  suspect  a  ditch  of  scalding  water  to  open  ac  any  moment  at  his 
feet,  especially  as  he  was  following  his  guide,  the  lights  he  had 
passed  when  his  mishap  occurred  exert,  in  our  view,  no  appreciable 
influence  in  the  controversy.  It  is  our  conclusion  the  accident  oc- 
curred at  the  door  of  the  passage  or  after  the  plaintiff  had  passed  it. 
As  he  had  to  encounter  the  ditch  beyond  and  within  three  feet  of  the 
door,  an  admonition  at  that  point  of  his  danger  would  have  been 
serviceable.  There  was  none.  The  manager  emerging  from  the 
door  turned  to  his  left  in  search  of  a  rake,  leaving  the  plaintiff  un- 
warned to  stumble  into  the  ditch  on  hia  right.  The  warning,  such  as 
it  was,  implies  the  manager  knew  plaintiff  was  ignorant  of  the  local- 
ity. The  manager  states  he  told  plaintiff  to  be  careful,  there  was  a 
ditch  alongside  and  the  floor  was  uneven.     In  other  portions  of  the 
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testimony  the  warning  is  stated  simply  to  be  carefnl,  addressed  to 
plaintiff.  It  is  suggested  by  the  testimony  that  this  admonition  was 
in  a  low  tone  of  voice,  and  the  plaintiff  testifies  he  heard  nothing  of  the 
kind.  Be  that  as  it  may,  the  itaggestion  of  a  ditch  and  an  uneven 
floor  can  hardly  be  deemed  an  adequate  premonition  against  the 
plunge  into  hot  water  that  was  the  menace  at  or  Just  beyond  the  door, 
more  than  twenty  feet  from  where  the  alleged  warning  is  claimed  to 
have  been  given.  If  an  admonition  of  danger  is  relied  on,  it  must 
be  timely  and  explicit.  We  are  of  opinion  that  caution  urged  in  this 
case  was  utterly  insufficient,  even  if  heard. 

We  have  given  attention  to  the  insistence  that  when  the  accident 
occurred  there  was  no  contract  relation  between  plaintiff  and  de- 
fendant. He  was  being  shown  the  work  to  be  done,  hence  it  is  urged 
he  was  entitled  to  no  protection  against  the  danger  he  encountered. 
He  was  in  charge  of  defendant's  manager  at  the  time  to  be  shown 
the  work  he  was  to  perform.  It  seems  to  us  he  was  within  the  shel- 
ter of  the  responsibility  of  the  master  or  proprietor  to  those  lawfully 
on  his  premises  in  his  service.  If  not  actually  in  that  service,  the 
plaintiff  at  the  time  of  the  accident,  was,  on  the  invitation  of  the 
master,  being  conducted  to  that  portion  of  the  premises  where  it 
was  proposed  to  employ  him. 

The  case  is,  we  thiok,  with  the  plaintiff  on  the  issue  of  responsi- 
bility. The  injuries  sustained  by  plaintiff  were  due  to  the  danger- 
ous exposed  ditch  of  hot  water  on  the  defendant's  premises,  well 
calculated  to  injure  employees  or  others  called  to  that  locality.  We 
find  no  basis  for  the  contributory  neglect  attributed  to  plaintiff,  an 
old  man  called  by  defendant's  agent  to  work  in  a  dangerous  local- 
ity on  the  premises,  with  no  knowledge  on  his  part  or  precautions  of 
the  defendant,  enabling  plaintiff  to  foresee  and  guard  against  the 
serious  peril  in  which  he  became  involved  to  his  serious  injury. 

The  jury  gave  three  thousand  dollars  damages.  As  a  cooper  the 
plaintiff  was  earning  one  dollar  and  fifty  cents  to  two  dollars  per 
day,  but  was  not  always  employed.  His  injuries  were  severe  and 
confined  him  to  the  house  for  four  months.  He  endured  great  pain.  His 
bills  for  medical  attendance,  we  infer,  were  paid  by  defendant.  His 
capacity  for  hard  work,  it  is  testified,  was  diminished  by  the  injuries 
to  his  limbs,  but  in  appreciating  that  element  of  damage,  it  must  be 
borne  in  mind  that  age  brings  a  limit  in  that  respect,  and  the  plain- 
tiff was  62.    We  think  the  verdict  excessive.     In  our  opinion  two 
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thonsand  dollars  will  be  a  reasonable  allowance.  Money  it  is  tme  is 
no  alleviation  for  soflering  endured,  a  main  element  in  plaintiff'a 
case.  We  have,  in  reaching  oar  conclosion,  allowed  for  the  pain  to 
which  plaintiff  was  sabjected  and  other  causes  of  damage  as  much 
as  we  think  the  circumstances  warrant. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  Judgment  of 
the  lower  court  be  reversed,  and  it  is  now  ordered,  adjudged  and 
decreed  that  plaintiff  do  have  and  recover  from  defendant  two 
thousand  dollars,  the  costs  of  the  lower  court  to  be  paid  by  defend  - 
ant,  those  of  the  appeal  by  the  plaintiff. 


««  No.  12,001. 

48  1)14 

\^\^  LouisB  M.  Deloqny  vs.  Hbr  Orbditors. 

50      99 
A  long  settled  aooount.  made  the  basis  and  consideration  of  a  mortgage,  giyen  lo 

linS   Sol  ^^^  form  will  not  be  opened  and  disturbed,  unless  upon  clear  and  positive 

— '  evidence  that  the  error  was  owing  to  misrepresentation  and  fraud.    If  there 

was  error  Id  the  settlement  (resulting  from  the  failure  to  properly  examine  an 

account),  the  mortgage  given  some  time  prior  to  the  declaration  in  insolvea  cy 

remains  as  a  binding  obligation;  also,  the  notes  identified  with  the  act  of 

•  mortgage.    (This  rule  applies  to  the  amount  acknowledged  by  the  debtor  as 

due  for  advances  made  prior  to  giving  the  mortgage;  as  to  advances"  to  be 

made,"  covered  by  the  terms  of  the  mortgage,  the  debtor  Is  not  concluded  from 

pleading  the  Illegality  of  the  charges. 

No  actual  delivery  of  the  bounty  of  the  government  was  ever  made  by  the  pledgor 
to  the  pledgee.    Without  delivery  there  was  no  pledge. 

The  provisional  syndic  Is  entitled,  for  his  trouble  and  services,  to  one  per  cent,  on 
the  appraised  value  of  the  property. 

The  syndic  is  entitled  to  a  commission  on  the  proceeds  of  the  sale  of  the  mort 
gaged  property,  though  purchased  by  the  mortgagee,  who  retained  the  price  in 
satisfaction  of  his  mortgage. 

All  mortgages  (save  thosfe  excepted  by  law)  must  be  recorded,  and  their  Inscrip- 
tion renewed  before  the  expiration  of  ten  years;  otherwise  t^ieir  effect  ceases 
even  between  the  parties. 

APPJSAL  from  the  Twentieth  Judicial  District  Court  for  the  Parish 
of  St.  James.     Guton,  J. 


Albert  Voorhies  for  Plaintiff,  for  Mrs.  W.  E.  Brickell,  and  W.  F. 
Kirchoff^  syndic  and  iudividnally,  Opponent,  Appellant. 


Harry  H,  Hall  for  J.  H.  Laws  &  Co.,  Defendants,  Appellees. 
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Argaed  and  sabmitted  January  11,  1896. 
Opinion  handed  down  Febroary  10,  1896. 
Rehearing  refused  March  9,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  syndic  of  the  plaintiff  insolvent  filed  his  final 
account. 

The  insolvent  opposed  the  account;  also  John  H.  Laws  &  Oo.  and 
other  creditors. 

The  former  alleges,  in  her  opposition,  that  the  claim  of  John  H. 
Laws  &  Oo.  consists  of  usurious  interest  and  commissions.  The 
schedule  annexed  to  the  petition  for  surrender  in  insolvency  shows 
an  indebtedness  of  $20,299.26,  by  the  insolvent  to  that  firm. 

This  indebtedness,  the  insolvent,  in  her  affidavit  to  the  schedule^ 
declared  was  open  to  inquiry  and  objections. 

Subsequently  the  insolvent  was  discharged  from  her  debts  and  lia- 
bilities. She  avers  that  she  has  the  right  to  oppose  claims  against 
her  estate ;  because  of  her  interest  in  the  reHduum. 

Douradon  Guidry  and  other  creditors  oppose  the  claim  of  John  H. 
Laws  &  Oo.  and  alleged  that  they  (Laws  &  Oo.)  are  creditors,  on 
open  account,  as  commission  merchants  for  advances  for  the  years 
1887  to  1894 ;  that  there  are  many  items  of  the  account  not  due  for 
commissions  and  interest,  and  that  they  are  not  pledgees  of  the 
bounty  of  the  government. 

John  H.  Laws  &  Oo.,  appellees,  apply  to  amend  the  judgment  by^ 
reducing  the  commissions  allowed  to  the  provisional  syndic ;  by  re- 
ducing the  commissions  allowed  to  the  regular  syndic ;  by  reducing 
the  amount  allowed  Mrs.  W.  E.  Brickell  from  $18,000  to  $9000. 

The  judgment  orders  the  syndic  to  pay  the  claims  secured  by 
privileges,  and  that  the  balance,  after  that  payment,  be  paid  by  him 
to  Laws  &  Oo.  and  Mrs.  W.  E.  Brickell,  mortgage  creditors  of  the  in- 
solvent, by  first  applying  to  the  payment  or  partial  extinguishment 
of  the  claim  of  Laws  &  Oo.,  the  sum  of  six  thousand  one  hundred 
and  fifty -nine  dollars  and  twenty- four  cents,  being  the  amount  of 
bounty  collected  from  the  government,  and  thereafter  by  applying 
the  remainder  in  paying  these  creditors  pro  rata. 

From  this  judgment  Mrs.  Brickell  appealed,  also  other  creditors. 

We  do  not  set  forth  all  the  grounds  in  the  different  oppositions. 
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We  deem  it  sufficient  to  state  that  the  issaes  raised  by  the  pleadings 
cover  the  questions  we  are  to  decide. 

The  remaining  facts  of  the  record  are  stated  in  deciding  the  dif- 
ferent issues. 

The  first  issue  raised  is  in  regard  to  the  claim  of  John  H.  Laws  & 
Go.  The  facts  are,  that  in  the  act  of  mortgage  in  their  favor  dated 
March  4,  1898,  Mrs.  Delogny,  the  mortgagor,  solemnly  declared  that 
her  indebtedness  at  that  time  amounted  to  eleven  thousand  five 
hundred  dollars,  and  she,  in  addition,  by  the  act,  secured  a  loan  to 
be  made  of  twelve  thousand  and  five  hundred  dollars. 

The  act  made  provision  for  the  discount  of  the  notes,  identified 
with  the  mortgage,  and  for  2}i  per  cent,  for  endorsing  and  negoti- 
ating the  notes. 

In  another  paragraph  of  the  mortgage  the  mortgagee  pledged  the 
bounty  granted  by  the  government. 

As  to  the  amount  first  mentioned,  to  wit,  eleven  thousand  five 
hundred  dollars,  the  mortgagor  must  be  held.  Settlements  fixing 
balances  included  in  mortgages  are  contracts.  They  are  in  their 
nature,  to  an  extent,  at  least,  compromises.  To  open  a  long  settled 
account,  the  evidence  must  be  clear  and  positive.  The  Code  defines 
error  of  fact  as  that  error  which  proceeds  either  from  ignorance  of 
that  which  really  exists,  or  from  a  mistaken  belief  in  the  existence 
of  that  which  has  none.     O.  0.  1821. 

Doubtful  testimony  or  testimony  in  its  character  probable  is  not 
sufficient  to  open  a  long  settled  account  which  has  passed  into  a 
mortgage  in  the  absence  of  mispresentation,  deceit,  or  fraud.  Not 
only  the  debtor  had  the  means  of  knowledge,  but  the  statement 
rendered  prior  to  the  mortgage  mentioned  every  item.  It  was  ren- 
dered to  her  in  due  time  and  presumably  was  considered  before 
giving  the  act  of  mortgage  to  secure  balance  due.  Since  1887,  each 
year,  these  settlements  were  made,  and  the  debtor  assented  to  the 
charges  for  interest  and  discount  for  which  she  subsequently  gave  a 
mortgage.  The  court  is  without  authority  to  grant  relief  against  the 
alleged  mistake;  '*  it  will  not  assist  a  man  whose  condition  is  attribu- 
able  to  that  want  of  due  diligence  which  may  be  fairly  expected 
from  a  reasonable  person."  Kerr  on  Fraud,  and  Mistake,  407;  8 
Jones  Eq.  178. 

Research  does  not  result  in  discovering  any  precedent  for  setting 
aside  a  mortgage  or  decreeing  as  not  due  any  part  of  a  mortgage  on 
the  ground  here  alleged. 
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She  conld,  under  the  terms  of  the  statute  relating  to  the  capital!  - 
zation,  consent  to  make  notes  for  the  amoant  and  interest  in  excess 
of  eight  per  cent,  and  give  a  mortgage  for  the  secarity  of  their 
payment. 

They,  in  the  absence  of  error  or  fraud,  established  the  consent  the 
statute  declares  is  binding. 

This  applies  exclusively  to  the  mortgage  and  notes.  We  do  not 
think  that  we  are  authorized  to  extend  the  rule  so  as  to  include  the 
account  showing  amounts  advanced  since  March  4,  1893,  the  date  of 
the  last  mortgage.  These  amounts  are  not  protected  by  notes  and 
mortgages. 

In  a  well  considered  case,  upon  the  subject,  this  court  decided 
that  an  acquiescence  in  an  account  containing  illegal  charges  will 
not  estop  the  debtor  from  pleading  their  illegality,  and  that  in  re- 
gard to  commissions  for  discount ;  where  the  factor  has  made  ad- 
vances to  the  planter  from  his  own  resources,  all  charges  for  negotia- 
tions, discounts  and  commissions,  if  charged  in  addition  to  eight  per 
cent,  per  annum,  are  illegal.     Koane  vs.  Brandon,  12  An.  20. 

These  charges  are  unprotected  by  a  mortgage  or  attempt  at  cap- 
italization since  they  were  made. 

Relative  to  endorsement  and  discount,  the  paper  was  never  en- 
dorsed or  discounted,  nor  was  there  at  any  time  proceeds,  as  in  case 
of  discount,  placed  to  the  credit  of  the  maker  of  the  note. 

The  notes  were  not  negotiated ;  the  funds  advanced  were  raised  by 
the  mortgagees  from  their  own  resources. 

While  it  is  true,  as  urged,  that  the  mortgagor,  Mrs.  Delogny,  ob- 
tained the  advances,  and  that  endorsement  was  not  necessary  for  the 
reason  that  the  notes  were  transferred  by  delivery,  none  the  less  they 
were  not  endorsed  and  no  advances  were  obtained  by  endorsement. 
The  debtor  had  the  right  to  stipulate  for  special  endorsement.  It 
may,  in  certain  contingencies,  prove  a  protection  to  the  borrower's 
interest;  moreover,  it  was  the  contract,  and  in  the  absence  of  con^- 
pliance  it  must  be  disallowed. 

This  brings  us  to  the  interest  account  on  amounts  advamced  sub- 
sequent to  March  4,  1898,  upon  the  mortgage  of  that  date. 

On  the  credit  side  the  interest  on  the  proceeds  of  the  crop  was 
properly  calculated  from  November  11,  1893,  and  proper  credit 
at  the  rate  of  8  per  cent,  interest. 

On  the  debit  side  it  is  urged  by  the  opponents  that  Mrs.  Delogny 
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was  charged  interest  before  she  drew  the  money.  Her  merchants 
testify  that  it  was  subject  to  her  order  and  thus  they  seek  to  jastify 
the  charge. 

The  advances  had  not  been  actually  made,  and  therefore,  without 
a  settled  agreement,  interest  was  not  chargeable.  The  notes  made 
and  the  mortgage,  in  so  far  as  given  for  advances  *<  to  be  made," 
were  without  consideration  before  the  date  of  the  advances.  In  so 
far  as  related  to  these  advances  ^<  to  be  made,"  it  would  have  been 
impossible  to  collect  the  notes  before  the  advances  had  been  actu- 
ally made,  and  for  the  same  reason  interest  was  not  due.  The  in- 
terest was  not  capitalized  and  could  not  have  been  capitalized  before 
the  advances  had  been  made.  The  debtor  did  not,  as  in  case  of  the 
mortgage,  give  her  consent  to  any  such  capitalization,  and  there- 
fore the  interest  overcharged  in  the  last  account  must  be  deducted. 
In  the  last  account,  dated  November  10,  1893,  the  first  advance 
bears  date  March  4,  of  that  year,  and  amounted  to  f  1050.  All  prior 
advances  were  included  in  the  notes  and  the  last  mortgage. 

Interest  is  due  on  that  amount  and  each  amount  advanced  since, 
from  the  dates  of  the  respective  advances. 

On  the  other  hand,  interest  was  charged  oi\  the  face  value  of  the 
Delogny  notes  from  that  date,  March  4,  1893.  The  difference,  as 
calculated  under  the  lule  here  laid  down,  from  the  amount  as  cal- 
culated on  the  'f  dce  of  the  notes  and  as  carried  on  the  last  account, 
is  not  due  by  the  debtor  and  must  be  deducted. 

As  to  the  date,  in  order  to  establish  that  difference:  The  notes 
given  to  cover  these  advances  had  full  consideration  as  to  principal 
and  interest  on  the  day  that  the  advances  and  the  principal  thereon 
amounted  to  twenty  thousand  two  hundred  and  ninety -nine  dollars 
and  twenty-six  cents,  t.  e.,  interest  on  notes  between  the  dates  in- 
dicated must  be  reduced  to  interest  on  amounts  from  dates  the 
amounts  were  respectively  received  (t.  e.,  March  3,  1893),  so  as  to 
include  item  one  thousand  and  fifty  dollars,  to  or  about  June  16, 1898. 

To  illustrate  only,  if  June  16,  1893  (calculating  on  the  account  49) , 
the  interest  and  amount  advanced  in  the  last  account,  as  charged , 
amounted  to  twenty  thousand  two  hundred  and  ninety -nine  dollars 
and  twenty -six  cents,  from  that  time  the  notes  have  full  considera- 
tion (or  at  any  date  the  principal  and  interest  amounted  to  that  sam). 

As  relates  to  the  pledge,  the  facts  are  that  the  mortgagor  bound 
herself  to  pay  the  bounty  of  the  government  to  the  creditor  imme- 
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diately  after  receipt  of  amoant  ^'jast  as  if  the  boanty  had  been  a 
portion  of  the  proceeds  of  the  crops  of  the  plantation."  (The  quota- 
tion is  from  the  act  of  mortgage.)  The  boanty  was  not  delivered 
at  the  time  the  attempt  was  made  to  pledfl:e  it  as  an  additional  se- 
curity for  the  debt.  It  was  collected  from  the  government  by  the 
syndic  some  time  after  the  act  of  mortgage  had  been  executed.  It  is 
hardly  necessary  to  cite  authority  in  support  of  the  proposition  that 
delivery  is  an  essential  in  order  to  secure  a  pledge  (save  in  statutory 
pledges,  not  the  case  here) .  The  bounty  was  not  a  portion  of  the 
proceeds  of  the  crop ;  it  was  no  part  of  the  crop.  We  know  of  no 
principle  of  interpretation  under  which  it  is  posssible  to  hold  that 
the  bounty  was  delivered  as  required  and  came  within  the  provisions 
of  the  statutes  relative  to  pledge  as  a  security. 

Relative  to  the  commissions  of  the  provisional  syndic:  the  cred- 
itors, John  H.  Laws  &  Co.,  urge  that  this  syndic  can  not  claim  com- 
missions upon  the  inventoried  value  of  the  immovable  property. 

The  provisional  syndic  is  entitled  to  one  per  cent,  on  the  appraised 
value  of  the  goods  and  effects  confided  to  his  care.     R.  S.,  Sec.  198. 

The  property  surrendered  to  him  and  for  which  he  was  responsible 
as  provisional  syndic  was  valued  at  forty -three  thousand  one  hundred 
and  forty-two  dollars  and  sixty-one  cents.  There  is  no  rule  of  law  ex- 
cluding the  value  of  immovable  property  in  fixing  the  amount  of  his 
commission.  He  is  as  responsible  for  the  protection  of  this  prop- 
erty as  he  is  for  that  which  is  movable. 

The  amount  allowed  was  less  than  one  per  cent,  and  was  properly 
charged. 

In  regard  to  the  commission  of  the  regular  syndic,  it  is  objected 
that  he  can  not  charge  his  commission  upon  the  proceeds  of  sale  of 
mortgaged  property  retained  by  the  mortgagor. 

The  commissions  must  be  calculated,  as  it  was,  on  the  whole 
amount  received,  or  disbursed.  The  syndic  is  entitled  to  commis- 
sions on  the  proceeds  of  the  sale  of  mortgage  property,  though  the 
amount  of  the  mortgage  was  not  actually  received  by  him,  having 
been  retained  by  the  mortgagee  in  discharge  of  his  claim. 

The  settlement  with  the  mortgage  creditor  involved  as  much 
responsibility  as  if  the  syndic  had  exacted  payment  of  the  amount  of 
his  bid,  and  afterward  returned  it  to  him  in  payment  of  his  mort- 
gage.    Maxan  vs.  Oreditors,  1  R.  660. 

With  reference  to  the  claim  of  James  H.  Laws  &  Co.   that  as 
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mortgagee  creditors  they  are  entitled  to  the  mortgage  first  in  rank, 
it  is  stated  by  counsel  for  Mrs.  Brickell,  that  she  is  a  creditor  as 
holder  of  four  promissory  notes,  secured  by  mortgage,  recorded 
prior  to  the  claim  of  J.  H.  Laws  &  Co. ;  that  the  judgment  of  the 
District  Court  recognizes  her  claim  and  ordered  them  to  be  paid  pro 
rata  with  the  claims  of  Laws  &  Co. ;  that  the  rank  of  these  claims  is 
correctly  set  forth  on  the  account;  that  there  is  error,  however,  in 
ordering  a  pro  rata  payment. 

The  position  is  correct,  save  as  to  the  note  for  four  thousand 
dollars. 

The  mortgage  in  favor  of  Mrs.  Brickell,  securing  this  note,  is 
dated  January  19,  1884;  it  was  inscribed  on*  the  22d  day  of  that 
month  and  never  reiiiscribed ;  that  is,  after  diligent  search,  we  have 
not  found  evidence  of  reinscription  in  the  voluminous  record.  More 
than  ten  years  had  elapsed  from  the  date  of  the  inscription  to  the 
insolvent's  surrender  of  her  property.  The  mortgage  as  to  this 
amount  had  perempted,  and  the  mortgagee  as  to  third  persons 
became  an  ordinary  creditor  from  the  date  of  the  peremption. 
John  H.  Laws  &  Co.  became,  in  so  far  as  relates  to  that  amount, 
prior  creditors,  in  rank,  and  the  mortgagee  only  has  recourse  in 
concurso,  as  an  ordinary  creditor,  for  the  amount  of  this  mortgage. 

In  consequence  of  this  peremption,  Mrs.  Brickell's  claim  is  re- 
duced to  nine  thousand  dollars  and  interest.  It  ranks  t^o  that  amount 
as  first  mortgage,  and  the  other  mortgage  creditor  is  second  as  to 
rank.     The  distribution  can  not,  between  them,  be  pro  rata. 

It  was  urged  by  Laws  &  Co.  in  argument  that  the  syndic  owes 
more  interest  than  he  has  acknowledged  as  being  due. 

The  syndic  during  the  trial  below  admitted  that  interest  was  due 
upon  the  notes  he  held  representing  the  credit  portion  of  the  pur- 
chase price. 

Under  the  terms  of  the  judgment  of  the  District  Court  he  will  have 
to  account  for  that  interest  without  the  necessity  of  amending  the 
judgment. 

They  also  object  to  the  item  charged : 

**  Newspaper  publication  included  in  auctioneer's." 

This  item  was  not  opposed  in  the  lower  court,  and  is  not  men- 
tioned in  the  answer  on  appeal  as  one  that  should  be  rejected. 

The  appellees,  John  H.  Laws  &  Co.,  object  to  the  payment  of  the 
following  in  the  manner  proposed,  that  is,  that  two  hundred  and 
nineteen  dollars  and  twenty  cents  be  paid  to  the  auctioneers. 
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The  following  agreement  in  regard  to  this  claim  was  entered 
of  record  during  the  trial : 

'*  Macon,  Denis  and  Kernaghan,  six  hundred  and  two  dollars  and 
five  cents,  and  one  hundred  and  fifty-nine  dollars  and  twenty  cents 
are  not  opposed,  but  it  is  agreed  that  out  of  that  sum  the  amount  of 
iwo  hundred  and  nineteen  dollars  and  twenty  cents  shall  be  paid  to 
J.  H.  Laws  &  Oo. ;  they  having  paid  the  amount  to  Mr.  Macon." 

It  devolves  upon  the  syndic  to  carry  out  this  agreement  and  pay 
the  amount  to  the  respective  creditors  and  no  amendment  is  needed 
to  that  end. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  by  reducing  the  amount  allowed  Mrs. 
W.  E.  Brickell  from  thirteen  thousand  dollars  to  nine  thousand 
dollars,  with  interest  thereon  as  stated  in  the  account;  that  the 
claim  of  John  H.  Laws  &  Oo.  be  reduced  by  deducting  from  it  the 
sum  of  seven  hundred  and  seven  dollars  and  thirty- three  cents  and 
interest  thereon  at  eight  per  cent,  since  November,  1893,  and  by  de- 
dnctinir  the  difference  in  interest  on  the  account  (49)  from  and  in- 
cluding the  item  of  one  thousand  and  fifty  dollars  to  items  or  item 
of  date  amounting  in  principal  and  interest  to  twenty  thousand  two 
hundred  and  ninty-nine  dollars  and  twenty- six  cents  on  March  4, 
1892,  at  eight  per  cent,  per  annum  and  from  the  interest  as  calculated 
on  the  creditor's  last  account  after  these  deductions,  the  remainder 
is  secured  as  to  its  payment  by  mortgage  second  in  rank. 

It  is  further  ordered,  adjudged  And  decreed  that  the  account  be 
further  amended  by  striking  therefrom  the  pledge  allowed  to  John  H. 
Laws  &  Oo.  of  the  bounty  granted  by  the  government,  and  their  de- 
mand as  allesred  pledgees  of  that  amount  is  rejected ;  the  said  amount 
of  bounty  and  the  amount  set  aside  to  pay  the  mortgage  not  re- 
inscribed  are  ordered  to  be  distributed  as  an  asset  of  the  insolvency 
without  reference  to  any  alleged  pledge  and  without  reference  to  the 
four  thousand  dollars  mortgage  perempted. 

The  judgment  appealed  from  is  further  amended  by  striking  there- 
from that  portion  of  the  decree  ordering  a  pro  rata  payment  to  Mrs. 
Brickell  and  John  H.  Laws  &  Oo. 

After  payment  of  privileges  and  mortgaged  recognized,  the  re- 
mainder is  to  be  distributed  pro  rata  among  the  creditors  whose  claims 
are  not  secured  by  privilege  or  mortgage. 

After  these  amendments  the  judgment  appealed  from  is  affirmed 
at  appellee's  costs. 


496  SUPREME  COURT  OF  LOUISIANA. 

Mariooneauz  ys.  Dupuy,  Executor. 

No.  11,969. 

eM6ioi4  Calvin  W.  Mabionnbaux  vs.  Valibrb  P.  Dupuy,  Exhcxjtob. 

Legitimate  children  only  fall  under  the  provisions  of  the  law  relative  to  forced 
heirship.  The  law  divides  children  into  three  distinct  classes,  legitimate* 
illegitimate  and  legitimated.  Legitimate  children  are  those  who  are  born 
during  the  marriage;  illegitimate  children  those  born  out  of  marriage. 
Illegitimate  children  may  be  *'  legitimated  "  in  certain  cases  in  the  manner 
prescribed  by  law,  but  illegitimate  children  are  not  by  '*  legitimation"  trans- 
formed into  **  legitimate"  childien.  Legitimated  children  take  "  the  rights  of 
legitimate  children"  only  by  force  of  afBrmative  provisions  of  law  to  that 
effect.  By  Art.  199  of  the  Civil  Code  children  legitimated  by  a  subsequent  mar- 
riage of  the  parents  have  the  same  rights  as  if  they  were  bom  during  marriage. 
This  special  exceptional  privilege  throws  legitimation  resulting  from  any 
other  cause  outside  of  the  purview  of  the  Jaw-maker  under  the  rule  <^nmiMo 
unUu  ett  exclusio  dlterUtt. 

APPEAL  from  the  Fourteenth    Judicial    District  Court  for  the 
Parish  of  Iberville.     Talbot,  J. 


Oeorge  WaUes  and  Ouy  Hebert  for  Plaintiffs,  Appellants. 


Sims  &  Oondran  for  Defendants,  Appellees. 


Argued  and  submitted  December  19,  1895. 
Opinion  handed  down  February  24,  1896. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  This  case  was  before  us  in  1895  on  exceptions 
and  was  remanded  for  a  trial  on  the  merits.  The  facts  and  plead- 
ings will  be  found  in  the  47th  Annual,  page  943.  Plaintiffs  now 
bring  it  up  on  appeal  from  a  judgment  in  favor  of  the  defendants. 

A  very  brief  reference  to  the  facts  will  be  here  given.  On  the 
30th  of  August,  1893,  Silvert  Marionneaux  appeared  before  a  notary 
public  in  the  parish  of  Iberville  and  two  witnesses  and  acknowledged 
the  present  plaintiffs  as  his  natural  children.  The  authentic  act  evi- 
dencing this  acknowledgment  closed  with  the  words  that  <<  he " 
(appearer  Marionneaux)  <'  further  declared  that  it  is  his  intention 
in  making  this  declaration  to  legitimate  said  children."  On  the 
same'  day  and  place,  and  fifteen  minutes  after  the  act  of  acknowl- 
edgment was  passed,  Marionneaux  executed  his  last  will  and  testa- 
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moDt  before  the  same  notary  and  three  witnesses,  two  of  the  wit- 
nesses being  the  same  as  those  in  the  first  act. 

The  will  opens  by  the  announcement  made  by  Marionneauz  that 
he  left  no  forced  heirs.  The  testator  proceeds  to  make  to  the  dif- 
ferent plaintiffs  herein  special  legacies  of  particular  lots  of  ground, 
willing  that  after  these  special  legacies  and  his  debts  should  have 
been  paid,  the  residue  of  his  estate  should  be  divided  into  twelve 
equal  parts  and  pass  to  his  nephews  and  nieces  as  indicated  in  the 
testament.  He  refers  to  these  relatives  as  his  heirs,  while  in  each 
of  the  successive  legacies  before  mentioned  he  refers,  as  each  is 
made,  to  the  children  as  being  simply  his  *^  acknowledged  child." 

The  plaintiffs,  claiming  that  the  first  act  to  which  we  have  re- 
ferred *'  legitimated  "  them,  and  by  so  doing  gave  them  the  status 
and  rights  of  <*  forced  heirs  "  of  Marlonneaux,  brought  the  present 
action,  in  which  they  prayed  that  judgment  be  rendered  in  their 
favor  decreeing  them  to  be  owners  of  the  undivided  two- thirds  of 
all  the  property  belonging  to  the  succession  of  Silvert  Marionneaux, 
and  that  all  the  legacies  made  to  other  parties  in  the  will  be  re- 
duced to  the  disposable  portion,  and  that  they  be  placed  in  posses- 
sion upon  paying  the  debts  against  it. 

In  our  opinion  remanding  the  case,  after  quoting  the  provisions 
of  the  will,  we  said  that  that  particular  instrument,  upon  its  face, 
would  negative  the  claim  advanced  by  the  plaintiffs ;  that  it  was  the 
clearly  expressed  intention  of  the  testator  to  dispose  thereby  of  his 
entire  estate,  and  to  direct  that  the  plaintiff  should  take  nothing 
from  it  beyond  the  specific  legacies  made  to  each.  We  held  that 
the  two  acts  were  so  closely  connected  that  they  really  form  one 
and  the  same  transaction  and  were  to  be  read  together;  that  in 
matters  of  testamentary  dispositions,  the  will  of  the  testator  was  to 
be  carried  out  if  possible ;  that  where  a  term  which  the  testator  has 
used  is  susceptible  of  two  meanings,  and  it  is  shown  by  the  testator's 
contemporaneous  acts  and  conduct  that  the  meaning  which  would 
have  been  accepted,  in  the  absence  of  such  acts  and  declarations, 
was  not  the  one  intended  by  him,  we  felt  ourselves  authorized  to  go 
into  the  inquiry  as  to  what  the  testator's  real  purpose  was;  that  it 
was  quite  probable  that  neither  the  notary  nor  Marionneaux  under- 
stood the  significance  of  the  word  ''legitimate;"  that,  so  far  as  the 
will  itself  would  show,  it  was  clear  that  Marionneaux  himself  did 
not.  We  therefore  said  that  on  the  return  of  the  cause  to  the  Dis- 
32 
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trict  Coart  this  whole  question  shoald  be  left  to  be  disposed  of  as 
one  of  the  issues  on  the  merits.  The  case  comes  back  very  much  in 
the  same  situation  in  which  it  was  before ;  the  only  new  testimony 
bearing  upon  the  point  is  that  of  the  notary  who  drew  up  the  two 
acts,  who  declared  that  he  copied  the  first  act  (that  of  acknowledg- 
ment) from  a  paper  prepared  and  written  out,  not  by  Marionneaux 
himself,  but  by  Samuel  Mathews,  his  general  attorney.  No  explan- 
ations or  discussions  seem  to  have  taken  place  in  regard  Co  the  in- 
strument. Mathews  died  before  the  case  was  tried  in  the  District 
Court. 

Defendants  maintain  that  even  had  Marionneaux  intended  to  have 
given  to  plaintiffs  the  status  of  ^Uegitimate"  children  his  purpose 
would  have  failed  by  reason  of  his  having  referred  to  them  in  the 
act  as  ''his  natural  children."  This  declaration  would  of  itself 
(they  contend)  do  away  with  ''  legitimation  "  as  the  consequence  of 
the  act.  They  refer  us  to  Sec.  2 178  of  the  Revised  Statutes,  wherein 
it  is  said:  '^Another  way  of  legitimating  natural  children  is,  where 
a  father  declares  by  writing  executed  by  his  own  hand  or  which  he 
causes  to  be  executed  by. a  notary  public  and  attested  by  three  wit- 
nesses that  he  acknowledges  such  a  one  for  his  son,  designating  him 
expressly  by  name.  But  in  such  acknowlegment  the  father  ought 
not  to  say  he  is  his  natural  son,  for  if  he  does  the  legitimation  will 
have  no  effect." 

Plaintiffs  reply  that  this  section  of  the  Revised  Statutes  was 
repealed  by  Act  No.  68  of  1870,  which  in  its  first  section  enacts  that 
*'  natural  fathers  and  mothers  shall  have  power  to  legitimate  their 
natural  children  by  acts  declaratory  of  their  intentions  made  before 
a  notary  public  and  two  witnesses ;  provided,  that  there  existed  at 
the  time  of  the  conception  of  such  children  no  other  legal  impedi- 
ments to  the  intermarriage  of  their  natural  father  and  mother 
except  those  resulting  from  color  or  the  institution  of  slavery,"  and 
in  its  second  section  that  ''  all  laws  or  parts  of  laws  iu  conflict  with 
the  provisions  of  this  act,  except  an  act  entitled  an  act  relative  to 
marriages,  approved  November  5,  1868,  be  and  the  same  are  hereby 
repealed ;  and  in  the  third  section  makes  the  law  take  effect  from 
and  after  its  passage. 

They  claim  that  though  Act  65  of  1870  was  approved  March  15, 
1870,  none  the  less  the  special  statute  controls  in  matters  of  conflict 
under  the  provisions  of  Act  No.  50  of  1870  and  the  decision  of  this 
court  in  the  Saccession  of  Col  well,  84  An.  269. 
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We  think  appellants  are  correct  in  their  contention  that  under  the 
provisions  of  Act  No.  68  of  1870  the  declaration  of  the  nataral 
father  in  the  authentic  act,  in  which  he  announces  his  intention  to 
legitimate  a  particular  child,  that  the  child  so  intended  by  him  to  be 
legitimated  was  his  natural  child,  no  longer  has  the  effect  of  destroy- 
ing the  proposed  legitimation.  An  act  of  just  such  a  character  was 
recognized  and  enforced  by  this  court  in  the  Succession  of  Llulla,  41 
An.  87. 

So  holding,  we  are  called  on  to  examine  the  acts  referred  to  and 
to  see  what  their  legal  effect  is.  We  have  already  decided  that  they 
were  to  be  read  together,  and  therefore  that  particular  question  is 
not  before  us.  We  thought  it  right,  in  remanding  the  case,  to  leave 
open  the  door  to  the  introduction  of  other  evidence  of  contempora- 
neous acts  or  conduct  which  might  assist  us  in  construing  the  word 
*'  legitimate  "  as  used  in  the  act  of  acknowledgment,  but  the  result 
of  our  doing  so  has  been  as  just  stated. 

Assuming  that  Marionneaux  intended  to  legitimate  these  plaintiffs 
and  did  legibimate  them,  did  forced  heirship  result  from  <'  legitima- 
tion." 

The  District  Judge  correctly  states  that  'Hhe  quality  of  heirship 
and  the  rights  of  inheritance  are  the  creature  of  the  law  and  regu- 
lated by  positive  provisions.  They  do  not  exist  by  implication.  The 
demand  of  the  plaintiffs  to  be  included  in  the  category  of  heirship 
must  be  made  to  appear  by  some  positive  or  affirmative  legislation." 

The  system  of  forced  heirship  is,  if  we  are  not  mistaken,  peculiar 
in  the  United  States  to  Louisiana  and  it  includes  within  it  such  per* 
sons,  and  none  others,  as  are  affirmatively  declared  to  fall  under  its 
operation.  Legal  heirship,  unless  accompanied  by  certain  special 
enumerated  conditions,  is  outside  of  the  system.  Collateral  rela- 
tions, for  instance,  do  not  fall  under  its  terms. 

Art.  1493  declares  that  donations  inter  vivos  or  mortis  causa  can 
not  exceed  two -thirds  of  the  property  of  the  disposer,  if  he  leaves 
at  his  decease  a  legitimate  child;  one -half  if  he  leaves  twochildren 
and  one -third  if  he  leaves  three  or  a  greater  number.  Under  the 
name  of  children  are  included  descendants  of  whatever  degree 
they  be,  it  being  understood  that  they  are  only  counted  for  the  child 
they  represent. 

Art.  1494.  Donations  inter  vivos  or  mortis  causa  can  not  exceed 
two -thirds  of  the  property  if  the  disposer,  having  no  children,  leaves 
a  father  or  mother  or  both. 


600  SUPREME  COURT  OF  LOUISIANA. 

Marionneauz  ts.  Dopuy,  Executor. 

Art.  1496.  In  the  cases  prescribed  by  the  two  last  preceding  arti- 
cles the  heirs  are  called  forced  heirs  because  the  donor  can  not 
deprive  them  of  the  portion  of  his  estate  reserved  for  them  by  law, 
except  in  cases  where  he  has  a  just  canse  to  disinherit  them. 

Art.  1496.  Where  there  are  no  legitimate  descendants,  and  in  case 
of  the  previous  decease  of  the  father  and  mother,  donations  inter 
vivos  or  morUs  causa  may  be  made  to  the  whole  amount  of  the 
property  of  the  disposer,  saving  the  reservation  made  hareafter. 

The  persons  selected  as  the  objects  of  the  law's  solicitude  are 
<<  legitimate  "  not  <<  legitimated  "  children. 

Plaintiffs  assume  that  this  is  a  classification  not  recognized  by  the 
law,  but  we  think  otherwise.  The  law  divides  children  into  three 
distinct  classes,  for  Art.  173  declares  that  *' children  are  either 
legitimate,  illegitimate  or  legitimated.^^     (Italics  ours.) 

Legitimatt)  children  are  those  who  are  born  during  the  marriage 
(Art.  179). 

Art.  180.  Illegitimate  children  are  those  who  are  born  out  of  mar- 
riage. 

Illegitimate  children  may  be  legitimated  in  certain  cases  in  the 
manner  prescribed  by  law  (Art.  180) . 

These  plaintiffs  were  not  born  during  marriage;  they  therefore 
did  not  fall  under  the  first  classification,  but  being  born  out  of  mar- 
riage they  did  fall  under  the  second. 

The  law  has  never  attempted  arbitrarily  to  break  up  this,  its  own 
classification,  and  coavert  an  "illegitimate"  into  a  "legitimate" 
child.  The  most  it  has  done  through  the  power  which  it  can  exer* 
else  over  the  subject  has  been  to  authorize  the  converting  of  an 
^Mllegitimate"  into  a  "legitimated"  child,  and  this  having  been 
done,  then,  under  certain  circumstances,  to  give  to  this  "  legiti- 
mated "  child  "  the  rights  of  a  legitimate  child." 

Art.  199  says:  '* Children  legitimated  by  a  subsequent  marriage 
have  the  same  rights  as  if  they  were  born  during  marriage,"  but 
none  the  less  these  children  here  alluded  to  are  not  by  this  provi- 
sion of  the  law  made  "legitimate"  children;  on  the  contrary,  the 
preceding  article  speaks  of  marriage  simply  as  legitimating  them. 
If  they  take  the  rights  of  a  "  legitimate  "  child,  it  is  not  by  force  of 
their  being  "legitimated,"  but  by  the  direct  affirmative  force  of 
the  special  revision  of  Ark.  199  investing  them  with  those  rights. 

We  know  of  no  law  other  than  that  contained  in  Art.  199  of  the 
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Civil  Code  which  gives  to  a  *^  legitimated"  the  rights  of  a  *'  legiti- 
mate" child.  The  very  fact  of  this  special  exceptional  privilege 
throws  all  legitimation  resulting  from  causes  other  than  that  of  a 
subsequent  marriage  between  the  natural  parents  of  the  child  out  - 
side  of  the  purview  of  the  law- maker  under  the  rale  affirmatio  uniue 
est  exclvMo  alieriua. 

Plaintiffs'  counsel  suggests  that  that  portion  of  Art.  199  of  the 
Code  of  1870  which  recites  <*  by  a  subsequent  marriage"  should,  in 
the  interpretation  of  Art.  199  with  Art.  180,  be  eliminated,  or  re- 
garded as  surplusage,  so  that  it  would  read:  '^  Children  legitimated 
have  the  same  rights  as  if  they  were  born  during  marriage,"  but  we 
know  of  no  authority  under  and  by  virtue  of  which  we  could  thus 
change  the  law. 

While  we  have  gone  into  an  examination  of  the  rights  of  the 
parties  upon  the  assumption  that  Marionneaux  intended,  through 
the  act  executed  by  him,  to  transfer  these  children  into  <<  legit- 
imate" children,  we  are  of  the  opinion  that  such  was  not  in  point  of 
fact  either  his  intention  or  his  expectation. 

The  declaration  made  by  him  in  his  will  (made  practically  simul- 
taneously with  the  act  of  acknowledgment)  that  he  had  no  forced 
heirs,  the  reference  to  these  plaintiffs,  as  he  successively  made  them 
special  legacies  as  his  <<  acknowledged  children,"  the  disposal  of  the 
whole  residue  of  his  property,  by  testamentary  dispositions,  to  his 
nephews  and  nieces,  designating  them  as  his  heirs,  exhibit  in  an  unmis- 
takable manner  that  plaintiffs'  pretensions  and  claims  are  utterly 
without  foundation  both  in  law  and  in  fact.  Marionneaux  evidently 
intended  by  the  first  act  to  confer  upon  the  plaintiffs  a  status  which 
they  did  not  have  before — a  status  such  as  would  give  effect  to  the 
bequests  immediately  afterward  made  in  their  behalf  by  him — he 
certainly  did  not  intend  to  render  nugatory  bequests  made  to  others  at 
the  same  time  under  an  absolute  power  of  disposaL 

Had,  however,  Marionneaux  desired  and  expected  to  have  made 
''  legitimate"  children  of  these  natural  children,  his  desire  and  ex- 
pectations would  have  failed ;  the  utmost  he  could  have  done  would 
have  been  to  have  ''  legitimated  "  them,  and  '*  legitimating  "  them 
would  not  have  been  a  sufficient  basis  upon  which  to  predicate  this 
action. 

We  think  the  judgment  appealed  from  is  correct,  and  is  hereby 
affirmed. 
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No.  12,010. 
The  State  vs.  George  Delanbuville. 

The  court  applies  the  rule  exoludlng  proof  of  oontradiotory  statements  of  a  wit- 
ness, unless  hts  attention  has  been  first  directed  to  the  statements  and  the  op- 
portunity for  explanation  thus  afforded  him,    1  Greenleaf  on  Bv  ,  Sec.  462. 

Such  statements,  the  required  basis  for  the  proof  of  them  previously  supplied , 
are  admissible  to  impeach  the  credit  of  the  witness;  if  the  statements  are 
sought  to  be  put  in  evidence  for  any  other  purpose  they  are  inadmissible 
because  hearsay. 

APPEAL  from  the  Twenty -first  Judicial  District  Ooort  for  the 
Parish  of  St.  John  the  Baptist.     Rost^  J, 


M.  J.  Cunningham^  Attorney   General,   P.  E,  Edrington^   District 
Attorney,  (A.  E.  Billings,  of  Oonnsel),  for  Plaintiff,  Appellee. 


H.  N,  Oautier^  for  Defendant,  Appellant. 


Submitted  on  briefs  February  16,  1896. 
Opinion  handed  down  Febraary  24,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiLiiEB,  J.    The  defendant  appeals  from  a  sentence  for  burglary. 

He  relies  on  a  bill  of  exceptions  to  the  rullni^  against  the  question 
whether  the  prosecuting  witness  had  not  made  statements  to  the 
witness  on  the  stand  in  reference  to  the  facts  of  the  case.  On  ob- 
jection the  court  refused  to  permit  the  question  on  the  ground  it  was 
thus  sought  to  impeach  the  testimony  of  the  prosecuting  witness 
without  previously  asking  him  the  usual  questions  as  to  the  state- 
ments claimed  to  have  been  made  by  him. 

The  argument  is  that  the  bill  concedes  the  testimony  sought  to  be 
introduced  was  to  impeach  that  of  the  prosecuting  witness  by  con- 
tradicting him,  which  it  is  claimed  was  the  right  of  the  defendant. 
The  right  of  contradicting  the  State's  witness  by  competent  tes- 
timony  is  undoubted.  But  the  statements  of  the  prosecuting  wit- 
ness to  the  witness  on  the  stand  were  inadmissible,  because  hearsay. 
If  admitted  it  is  to  impeach  the  credit  of  the  State's  witness  by 
proof  of  his  contradictory  statements,  but  such  proof  is  not  per- 
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mitted  unless  the  attention  of  the  witness  is  first  called  to  the  im- 
puted  contradiction  and  an  opportunity  thus  afforded  him  of  ex- 
planation. 1  Qreenlief  on  Evidence,  par.  462.  The  judge  of  the 
lower  court  applied  this  rule.  The  argument  for  defendant  attaches 
importance  to  the  expression  of  the  judge  in  signing  the  bill,  that 
the  testimony  was  offered  to  impeach  the  testimony  instead  of  the 
credit  of  the  witness.  This  is  a  mere  verbal  distinction.  Then,  too, 
if  the  ruling  was  manifestly  right  the  reason  assigned  is  immaterial. 
It  is  therefore  ordered,  adjudged  and  decreed  that  the  senience 
be  affirmed  with  costs. 


No.  12,060. 

Statb  ex  bbl.  Sam  Abmstbono  vs.  thb  JuDas  of  the  Eighth 
Judicial  Distbict. 

The  applloatfon  dfeolosing  that  relator  had  been  conyioted  of  murder  and  sen- 
tenced to  the  extreme  penalty  of  the  law,  and  that  the  respondent  had  subse- 
quently appointed,  at  his  instance,  a  commission  of  medical  experts  to  examine 
into,  determine  and  report  his  mental  condition;  that  the  majority  of  the 
commission  had  reported  relator  to  be  of  sound  mind,  though  of  a  low  grrade, 
and  thereafter  the  relator  had  made  a  a  application  to  the  respondent  for  a 
trial  by  Jury  of  the  issue  of  iDsaoity  vel  won,  and  same  had  been  refused.  Held  : 
That  there  is  no  law  which  imposes  upon  the  respondent  the  ministerial  duty 
of  directing  a  trial  of  such  an  Issue  by  a  Jury.  In  such  case  the  allowance  of 
trial  by  Jury  must  be  goyerned  and  controlled  by  the  circumstances  surround- 
ing, and  the  situation  of  the  ca^e. 

r\N  APPLICATION  for  a  writ  of  Mandamus. 
John  Dale  for  Relator. 


M.  J.  Cunningham,  Attorney  Qeneral,  and  D.  N,  Thompson,  District 
Attorney,  for  Respondent. 


Submitted  on  briefs  Febmary  10,  1896. 
Opinion  handed  down  February  24,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.    Relator  avers  that  he  was  convicted  of  murder  and 
sentenced  to  be  hanged,  and  thereafter  made  an  application  to  the 
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Board  of  Pardons  for  a  respite  from  sentence  until  his  sanity  could 
be  inquired  into ;  and,  that  a  respite  for  that  purpose  was  granted  by 
the  Board  of  Pardons  upon  the  recommendation  of  the  respondent. 

Thrt,  pending  the  respite,  he  made  application  to  the  respondent 
to  appoint  a  commission  of  experts  to  examine  into  his  mental  con- 
dition and  report  the  result  of  their  investigation. 

That  the  respondent  appointed  a  committee  of  three  experts,  who 
acted  and  reported ;  and  that  a  majority  of  the  commission  were  of 
opinion  that  he  was  sane  and  responsible  for  his  actions,  though  of  a 
low  order  of  intellect,  while  the  third  member  was  of  the  belief  that 
he  was  <^  affected  with  emotional  insanity." 

That  upon  the  filing  of  the  report  of  the  commission,  he  made 
application  to  the  respondent  '<  to  have  said  examination  continued 
before  the  jury,  but  he  refused  to  allow  the  same." 

On  his  statement  the  relator  seeks,  by  mandamu8y  to  compel 
respondent  ''  to  try  said  interdiction  proceeding  as  a  criminal  case;" 
and  that  he  be  compelled  to  permit  same  to  *'  be  tried  by  a  jury  as 
in  ordinary  criminal  cases." 

Respondent  returns  that,  subsequent  to  the  report  of  the  commis- 
sion having  been  made  and  filed,  he  called  upon  counsel  for  relator, 
and  asked  him  if  he  had  ^*  any  evidence  other  than  the  report  of  the 
physicians  to  offer  in  support  of  his  application  for  interdiction;  and 
upon  his  replying  that  he  had  none,  he  announced  that  the  demand 
for  interdiction  would  be  rejected." 

That,  at  this  stage  of  the  proceedings,  for  the  first  time  an  appli- 
cation was  made  to  have  the  question  of  relator's  insanity  referred 
to  a  jury  trial,  and  that  same  was  by  him  denied  for  two  reasons, 
viz. : 

'*  1.  That  it  came  too  late,  the  case  having  been  submitted  when 
the  application  was  made. 

'^  2.  That  the  proceeding  came  under  the  probate  jurisdiction  of 
the  court,  and  was  not  properly  triable  by  a  jury.  0.  P.  924,  1036; 
Segur  vs.  Pellerin,  16  La.  66;  Stafford  vs.  Stafford,  6  N.  S.  136." 
Counsel  for  the  relator  has  taken  as  the  ground  of  his  contention 
that  the  inquiry  into  his  sanity  is  of  the  nature  of  criminal  investi- 
gation entitling  him  to  a  trial  by  jury — citing  Arts.  6,  116  and  168  of 
the  Constitution — but  this  is  not  correct. 

That  the  plea  of  insanity  may  be  interposed  as  one  means  of  de' 
fence  during  the  progress  of  a  trial  of  a  person  who  is  accused  of 
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crime,  there  is  no  doubt.  State  vs.  DeRance,  34  An.  187;  State  vs. 
Dennett,  19  An.  396;  Bishop  Crim.  Law,  Sec.  468;  Desty  Orim. 
Law,  p.  61,  Sec.  23. 

Bat  the  relator  has  been  tried,  found  guilty  and  sentenced  to  the 
extreme  penalty  of  the  law;  and  now  seeks  to  have  his  insanity  de- 
termined and  established  by  a  jury,  as  an  independent  proposition, 
wholly  disconnected  with  the  crime  of  which  he  has  been  convicted 
by  a  ;ury. 

Counsel  has  cited  no  specific  authority  for  the  contention  on  which 
he  relies. 

In  State  ex  rel.  Chandler  vs.  Judge,  46  An.  696,  relator,  entertain- 
ing an  exactly  opposite  view  from  that  which  is  presented  here, 
sought  to  obtain  relief  from  a  decree  of  the  respondent  directing  a 
trial  by  jury  for  the  purpose  of  ascertaining  whether  or  not  he  was 
insane. 

Iq  that  case  we  said : 

''The  issue  of  sanity  or  insanity  was  one  entering  essentially  into 
the  question  of  the  guilt  of  the  accused  and  his  punishment — for  the 
purposes  of  the  particular  case,  the  subject  was  not  being  investigated 
with  reference  to  property  rights  or  civil  interdiction,  bat  as  a  pos- 
sible shield  to  the  person  convicted  himself. 

''  The  proceeding  is  one  well  known  to  the  law  of  England  and  of 
our  sister  States;  and,  if  direct  authority  were  needed  to  authorize 
it  in  this  State,  we  think  that  authority  can  be  found  under  the  terms 
of  Sec.  1768  of  the  Revised  Statutes. 

''  We  think  that  the  judge  was  authorized  under  that  section  upon 
the  report  of  the  physician  to  direct  an  investigation  as  to  the 
mental  condition  of  relator  and  to  engraft  the  proceedings  for  that 
purpose  upon  the  case  of  Chandler,  then  in  his  court. 

*'  We  think  the  judge  authorized,  in  the  absence  of  any  direct  mode 
of  procedure  being  exacted  by  that  section,  to  mould  the  proceedings  to 
correspond  with  the  methods  of  proceeding  resorted  to  for  the  pur- 
pose of  the  trial  of  analogoas  issues;  and  we  see  no  just  ground  of 
complaint  that  the  issue  should  have  been  submitted  to  a  jury  of 
his  court." 

Looking  into  the  statute  the  court  referred  to  (R.  S.,  Sec.  1768), 
we  find  its  provisions  to  be  that ''  whenever  it  shall  be  made  known  to 
the  judge  that  any  lunatic  or  insaue  person  within  his  district 
ought  to  be  sent  to  or  confined  in  the  insane  asylum  of  this  State,"  it 
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shall  be  his  daty  '*  to  issue  a  warrant  to  bring  before  him,  in  cham. 
bers,  said  lunatic  or  insane  person,  and  sf ,  after  proper  inquiry  Into 
all  the  facts  and  circumstances  of  the  case,"  he  shall  be  of  opinion 
that  he  ought  to  be  sent  to  or  confined  in  the  insane  asylum  he  shall 
make  out  his  warrant  for  that  purpose  and  have  him  sent  to  the  in- 
sane asylum. 

And,  considering  said  provisions,  we  are  of  opinion  they  are  suffi- 
cient warrant  for  the  action  of  the  respondent  in  the  instant  case, 
notwithstanding  this  court  approved  of  the  Judge's  ruling  in  the 
Chandler  case  under  the  circumstances  related. 

Olearly  this  is  not  a  case  for  mandamvs.  The  relator  must  obtain 
relief,  if  any,  from  the  Board  of  Pardons. 

It  is  therefore  ordered  and  decreed  that  the  preliminary  order  be 
set  aside  and  relator's  application  for  a  peremptory  mandamus  denied 
at  his  cost. 


No.  12,063. 

State  bx  bel.  Pebilloux  &  Go.  vs.  JuDas  of  the  Sixteenth 
Judicial  Distbict  Coubt. 

Where  a  political  corporatioa  imposes  a  license  tax,  and  the  existence  of  the  cor- 
poration Is  denied,  the  legality  of  the  tax  is  In  dispute  and  this  coart  has  exclu- 
sive appellate  Jurisdiction  of  the  case. 

In  the  answer  of  the  defendant,  wherein  the  legality  of  and  constitutionality  of 
tlie  tax  is  attacked,  and  an  exception  as  to  the  existence  of  the  capacity  of  the 
party  plaintiff  to  sue  is  maintained,  the  appeal  from  the  Judgment  must  be  to 
the  Supreme  Court.  An  appeal  can  not  ascend,  by  frac  tions,  froman  inferior, 
to  an  intermediate  and  to  a  higher  tribunal. 


0 


N  APPLICATION  for  Writs  of  CertioraH  and  Prohibition. 


Henry  L.  Oarland  for  Relators. 


Oeo.  E,  Williams  for  Respondent. 


Submitted  on  briefs  February  10,  1896. 
Opinion  handed  down  February  24,  1896. 


Theopinon  of  the  court  was  delivered  by 

McEnbbt,  J.  The  town  of  Slidell  brought  suit  against  relators  for 
the  sum  of  flf ty  dollars  in  a  magistrate's  court  for  a  license  tax  as 
liquor  dealers. 
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The  relators  excepted  to  the  salt  on  the  ground  that  the  town  of 
Blidell  had  no  corporate  existence,  and  was  without  power  to  levy 
the  license  tax.  Reserving  the  exception  they  answered  that  the 
ordinance  was  illegal  which  levied  the  license,  because  there  was  no 
grading  of  the  license  levied,  as  required  by  the  Constitution. 

The  exception  was  maintained.  The  plaintiff  applied  for  an  appeal 
to  the  District  Court,  which  the  justice  of  the  peace  refused  to  grant. 
Application  was  then  made  to  the  District  Court  for  a  mandamua  to 
compel  the  justice  of  the  peace  to  send  the  appeal  to  the  District 
Court.     The  mandamua  was  made  peremptory. 

An  exception  was  filed  to  the  jurisdiction  of  the  court  on  the 
ground  that  this  court,  under  Art.  81  of  the  Constitution,  bad  juris- 
diction of  the  cause.  The  court  declined  to  dismiss  the  appeal. 
Application  is  now  made  to  this  court  to  prohibit  the  District  Judge 
from  entertaining  jurisdiction. 

The  answer  of  the  respondent  judge  is  that  the  appeal  to  his  court 
was  from  a  judgment  oo  the  exception  which  did  not  present  any 
question  as  to  the  legality  of  the  tax,  and  involved  only  the  corpo- 
rate existence  of  the  town.  The  amount  in  dispute  was  less  than 
two  thousand  dollars,  and  the  Supreme  Court  was  without  jurisdic- 
tion. 

The  issues  involved  are  disposed  of  in  the  cases  of  Decklar  vs. 
Frankenberger,  30  An.  416,  and  Canal  and  Navigation  Company  vs. 
Tedesco,  37  An.  100. 

In  the  first  case  the  city  of  New  Orleans  was  sued  for  the  return 
of  a  tax  alleged  tc»  have  been  erroneously  paid  under  an  illegal  and 
nncoDStitntional  ordinance.  The  city  answered,  denying  the  uncon- 
stitutionality of  said  ordinance,  and  that  plaintiff  had  ever  paid  the 
advance  in  question.  From  an  adverse  judgment  the  city  took  an 
appeal  to  the  Third  District  Court.  A  motion  was  made  to  dismiss 
the  appeal  on  the  ground  that  the  appeal  should  have  been  to  the  Su- 
preme Court.  The  motion  was  overruled.  On  application  for  a  tnan- 
damus  the  respondent  judge  answered  tliat  the  city  for  answer,  while 
denying  the  unconstitutionality  of  the  act,  also  denied  that  plaintiff 
had  paid 'the  amount  claimed,  that  the  question  of  payment  vel  non^ 
as  well  as  the  constitutionality  of  the  act,  was  involved.  In  this 
case  it  was  held  that,  6n  questions  involving  the  legality,  constitu- 
tionality of  a  tax,  the  jurisdiction  of  this  court  was  exclusive  as  to 
the  whole  case,  facts  and  law,  and  that  no  appeal  could  ascend  by 
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fractions  from  an  inferior  jarisdiction  to  both  an  intermediate  and  a 
higher  jarisdiction. 

In  the  second  case  the  existence  of  the  plaintiff  corporation  was 
denied.  It  had  attempted  to  collect  a  toll  from  the  defendant.  The 
exception  as  to  the  existence  of  the  corporation  was  maintained, 
and  an  appeal  taken  directly  to  the  Supreme  Court.  The  defendant 
and  appellee  moved  to  dismiss  the  appeal.  The  coort  held  *^  that 
the  matter  in  dispute  is  a  toU,  the  legality  of  which  is  attacked.  It 
is  immaterial  on  what  ground  the  illegality  is  alleged.  It  suffices 
that  it  be  claimed  by  the  defence  to  give  this  court  jurisdiction  over 
(he  contention. 

In  this  case  it  was  held  that  the  imposition  of  a  toll  by  a  corpora- 
tion alleged  to  have  no  existence  was  a  dispute  as  to  a  toll,  the 
legality  of  which  was  attacked. 

Viewing  this  case  from  either  standpoint  of  the  cases  referred  to, 
the  District  Court  has  no  jurisdiction. 

It  is  we  think  a  well  settled  rule  that  if  the  appellate  court  has 
jarisdiction  of  the  case,  it  necessarily  must  assume  jurisdiction  as  to 
all  incidental  matters. 

It  is  therefore  ordered  that  the  rule  granted  herein  be  made  abso- 
lute and  the  provisional  writ  be  made  peremptory. 


Ills  i»l  No.  11,983. 

EUZEBE   LELEU   et  AL.   VS.    MRS.    ELIZABETH   DOOLBY. 

An  attack  upon  a  daiion  enpaienunt  from  a  hasband  to  his  wife,  made  by  a  plaintiff 
on  the  ground  that  It  was  in  fraad  of  his  rights  as  a  forced  heir  of  the  vendor 
and  an  absolute  nullity,  because  a  disguised  donation  fails  where  the  price 
paid  was  actually  due  by  the  husband  to  the  wife,  and  it  was  not  out  of  all  pro- 
portion to  the  value  of  the  thing  sold,  saving  to  the  heirs  of  the  contracting 
parties  their  rights,  if  there  existed  any  indirect  advantage.    C.  C.  2446, 2464. 

Though  an  acknowledgment  of  indebtedness  to  his  wife,  made  by  a  husband  in 
an  act  of  dationen  paiement  to  her,  is  not  conclusive  upon  one  of  his  forced 
heirs,  attacking  as  such  the  act  as  a  disguised  donation,  execute'd  in  fraud  of 
his  Zf^^ttne,  yet  some  effect  must  be  given  to  it  in  connection  with  the  other 
evidence  in  the  case  in  determining  the  reality  of  the  indebtedness  when 
plaintiff  in  the  suit  declares  that  he  accepts  unconditionally  the  succession  of 
his  father. 

\  PPEAL  from  the  Nineteenth  Judicial  District  Court  for  the  Par- 
l\     ish  of  Iberia.     Voorhiea,  J, 
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L.  T.  Dulany  and  A.  &  C.  Fontelieu  for  Plaintiffs,  Appellants. 


L.  F.  Hacker  for  Defendant,  Appellee. 


Sabmitted  on  briefs  January  7,  1896. 
Opinion  handed  down  February  24,  1896. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLS,  O.  J.  The  plaintiffs,  two  sons  of  Onezime  Leleu,  aver 
that  their  father  died  in  the  parish  of  Iberia  on  the  25th  of  January, 
1894,  leaving  twelve  children  as  his  legitimate  and  legal  forced  heirs. 
That  their  father  was  twice  married ;  that  they  and  three  others  are 
the  issue  of  the  first  marriage,  while  there  are  seven  who  are  the 
issue  of  the  second  marriage  with  Elizabeth  Dooley. 

That  on  the  16th  August,  1879,  their  father  made  a  pretended 
dation  en  paiement  to  his  second  wife,  the  present  defendant,  of  all 
the  property  of  which  he  was  the  owner,  which  property  they 
describe  in  their  petition  as  a  tract  of  land  in  the  parish  of  Iberia 
containing  sixty -two  26-100  acres,  more  or  less,  with  given  bounda- 
ries; that  the  pretended  dation  en  paiement  was  made  for  five  hnn-' 
dred  dollars;  that  at  the  date  the  same  was  made  the  property  was 
worth,  and  it  is  still  worth,  at  least  twenty-two  hundred  dollars;  that 
their  father  died  possessed  of  no  property  other  than  that  included 
in  the  dation.  That  the  pretended  act  of  dation  is  but  a  fraudulent 
simulation  and  a  donation  in  disguise  to  his  second  wife  in  order  to 
deprive  petitioners  of  their  legitime  in  their  father's  estate;  that 
said  act  is  a  fraudulent  simulation,  because  their  father  never 
received  any  money  from  the  defendant,  and  did  not  owe  her  the 
sum  of  five  hundred  dollars,  because  the  property  was  worth  more 
than  four  times  the  sum  of  five  hundred  dollars,  and  the  object  of 
the  act  was  to  defraud  petitioners  of  their  leqitim^.  ■ 

That  the  pretended  dation  is  but  a  donation  in  disguise  to  a  second 
wife  in  violation  of  law  and  to  defraud  petitioners  of  Jtheir  legitime^ 
because  there  was  nothing  due  by  their  father  to  defendant,  who 
was  always  very  poor  and  without  means,  and  because  the  act  is 
lacking  the  necessary  formalities  for  a  dation  en  paiement.  Th?y 
aver  that  their  father  died  owing  no  debts  and  they  declare  they 
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accept  his  sacceesion  unconditionally.  They  pray  that  they  be  de- 
creed forced  heirs  of  their  father,  and  that  the  pretended  act  of 
dation  en  paiement  be  decreed  a  fraudulent  simulation  and  donation 
in  disfcuise,  in  violation  of  law,  and  absolutely  null  and  void,  and 
decreeing  the  property  to  belong  to  the  estate  of  their  father  and 
recognizing  petitioners  as  co-owners  of  one-sixth  of  the  same  and 
placing  them  in  possession. 

Defendant  excepted  that  plaintiffs'  petition  disclosed  no  cause  of 
action,  and  that  they  are  estopped  by  the  positions  which  they  as- 
sumed in  their  pleadings.  The  exception  was  referred  to  the  merits. 
Defendant  answered,  pleading  first,  a  general  denial,  averring  that 
her  husband  was  justly  and  legally  indebted  to  her  in  the  sum  of 
six  hundred  and  seventy  dollars,  money  belonging  to  her  and  re- 
ceived by  him  during  her  marriage  and  by  him  used  and  expended 
for  his  own  use  and  benefit,  and  that  in  part  payment  or  replace- 
ment to  her  of  her  said  paraphernal  property  he  transferred  to  her 
by  dation  en  paiement  the  property  described.  That  she  acquired 
the  same  in  good  faith  for  a  just  consideration,  and  that  at  the  date 
of  said  transfer  the  property  was  not  worth  more  than  five  hundred 
dollars.  That  at  his  death  her  husband  left  seven  children,  issue  of 
their  marriage,  the  youngest  of  whom  is  eight  years  of  age ;  that  he 
left  no  property  or  means  whatever,  and  that  she  has  no  other 
property  than  that  mentioned,  and  generally  denying  all  the  allega- 
tions of  plaintiff,  and  substantially  pleading  in  bar  of  plaintiffs' 
action  the  prescription  of  one,  two,  three,  five  and  ten  years. 

The  court  rendered  judgment  in  favor  of  defendants,  and  plaintiffs 
appeal. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  Plaintiffs  in  their  brief  say  that  the  District 
Court  based  its  opinion  upon  the  conclusion  that  the  wife  did  owe 
the  defendant  some  amount;  that  the  action  was  simply  en  declara- 
tion de  simulation,  and,  therefore,  as  there  was  some  consideration 
for  the  transfer,  although  inadequate,  the  act  was  real  and  not 
simulated,  and  plaintiffs  had  not  made  out  their  case,  and  that  the 
court  basing  itself  on  the  case  of  Henshaw  vs.  Dowty,  89  An.  608, 
erroneously  held  that  it  was  incumbent  upon  plaintiffs  to  prove  that 
there  existed  no  consideration  for  the  transfer.  They  say  the  judge 
utterly  ignored  the  question  of  the  value  of  the  property,  giving  his 
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atteotion  excloBively  to  that  of  indebtedness  on  the  part  of  the 
husband  to  the  wife.  They  orge  that  the  court  confounded  the  law 
applicable  to  the  case  of  a  creditor  attacking  the  transfer  made  by 
his  debtor  as  a  simulation  with  the  case  at  bar,  where  the  act  is 
attacked  as  a  disguised  donation.  That  while  the  disguised  donation 
is  in  reality  a  fraudulent  simulation,  it  differs  essentially  from  that 
simulation  where  no  contract  is  intended.  In  the  one  case  no  real 
contract  is  intended  by  the  parties,  and  the  act  is  but  the  paper 
mask  to  screen  the  property  from  the  creditors.  In  the  other  a  real 
transfer  of  the  property  is  intended,  and  a  pretended  obligation  on 
the  part  of  the  husband  toward  the  wife  is  alleged  in  order  that  an 
act  prohibited  by  law  may  be  masked  under  the  form  of  one  that  is 
permitted  and  approved.  They  contend  that  the  dation  en  paiement 
by  the  husband  is,  in  this  case,  a  discruised  donation;  that  the  hus- 
band did  not  owe  the  wife  at  all,  or  if  he  did,  he  owed  less  than 
alleged.  The  husband  transferred  to  the  second  wife  all  the  prop- 
erty owned  by  him  for  one -third  of  its  real  value.  That  the  husband 
knew  that  he  had  five  children,  issue  of  a  former  marriage,  and  in 
view  of  Art.  1762  Oivil  Oode  he  could  not  dispose  of  all  his  property 
in  favor  of  his  wife  or  the  children  of  the  second  marriage,  either  by 
last  will  or  donation  inter  vivos.  That  the  husband  died  leaving  no 
other  property,  and  leaving  the  children  of  the  first  marriage  penni- 
less, while  the  second  wife  became  the  owner  of  the  whole  estate, 
her  children  the  prospective  beneficiaries.  That  when  the  husband 
attempted  to  evade  the  law  as  laid  down  in  Art.  1762,  the  transfer 
was  absolutely  null.  They  cite  in  support  of  their  position  Succes- 
sion of  Ames,  88  An.  1880,  and  Scott  vs.  Briscoe,  87  An.  178,  and 
rely  upon  Lovell  vs.  Payne,  80  An.  611,  as  establishing  that  the  bur- 
den of  proof  to  sustain  the  consideration  of  the  transfer  was  upon 
the  defendant. 

Article  1762  of  the  Oivil  Oode  declares  that  a  man  or  woman  who 
contracts  a  second  or  subsequent  marriage,  having  children  by  a 
former  one,  can  give  to  his  wife,  or  she  to  her  husband,  only  the 
least  child's  portion,  and  that  only  as  a  usufruct,  and  in  no  case  shall 
the  portion  of  which  the  donee  is  to  have  the  usufruct  exceed  the 
fifth  part  of  the  donor's  estate. 

Art.  1764  declares  that  '<  husbands  and  wives  cau  not  give  to  each 
other  indirectly  beyond  what  is  permitted  by  the  foregoing  disposi- 
tions." (Those  of  Arts.  1762  and  1763.)  <*  All  donations  disguised 
or  made  to  persons  interposed  shall  be  null  and  void." 
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Id  the  matter  of  the  heirs  of  Oasanoya  vs.  Acosta  et  at.,  1  La.  185 , 
plaintiff's  father  was  possessed  prior  to  his  marriage  of  a  certain  lot 
of  groanfi.  The  father  in  his  will  declared  that  all  his  property 
was  acquired  dnringthe  marriage^  and  commanity  property.  Plain- 
tiffs contended  that  this  was  a  disguised  donation  to  the  wife,  and 
as  such  nail  and  void,  bat  that  if  not  absolutely  null  and  void, 
it  was  reducible.  On  appeal  this  court  said:  <*The  next  ques- 
tion is  the  correctness  of  the  judge's  opinioU  that  the  declaration  in 
the  statement  of  the  house  and  lot  being  common  property 
amounted  to  a  donation  to  the  wife,  which  was  not  void,  but  reduci- 
ble to  the  portion  he  might  have  given  to  her  directly.  The  228th 
article  (of  the  old  Oode)  provides  that  husband  and  wife  can  not 
give  to  each  other  indirectly  beyond  what  is  permitted  by  foregoing 
dispositions  which  permit  them  to  give  directly —  ind  then  proceeds 
to  say  that  all  donations  disguised  or  made  to  persons  interposed 
shall  be  null  and  void.  By  the  first  clause  a  violent  presumption  is 
raised — the  law  intended  they  might  give  indirectly  to  a  certain 
amount,  and  the  second  would  appear  to  positively  prohibit  it.  It 
is  difficult  to  make  a  satisfactory  distinction  between  indirectly 
giving  and  a  disguised  donation.  Indeed,  were  it  not 
for  a  subtle  distinction  existing  in  the  Roman  law  on  the 
subject,  and  in  reference  to  which  we  presume  this  legis- 
lation was  made,  we  do  not  see  any  difference  in  the  meaning  of  the 
two  expressions.  But  the  Roman  jurists  distinguished:  according 
to  them  if  the  advantage  conferred  grew  out  of  or  was  incident 
to  a  real  contract  which  had  not  exclusively  for  its  object  the 
bestowing  an  advantage  on  one  of  the  spouses  it  was  reducible,  but 
if  the  agreement  was  entirely  simulated  and  had  in  view  alone  the 
conferring  a  benefit  on  husband  and  wife  it  was  null  and  void.  In 
the  instance  before  us  the  declaration  of  the  husband  that  the  prop- 
erty was  common,  when  and  in  truth  it  belonged  to  him  before  mar- 
riage, can  be  regarded  in  no  other  light  than  made  in  the  sole  view 
of  conferring  an  advantage  on  his  wife  as  distinguishing  a  donation, 
and  we,  therefore,  conclude  it  was  null  and  void.  Pothier  Contrat 
des  Donations,  Vol.  2,  Cap.  2,  Art.  1,  No.  78;  Digest,  Lib.  24,  Tit  1, 
Law  5,  Sec.  6. 

That  case  was  followed  by  Thibodeaux  vs.  Herpin,  6  An.  673,  in 
which  a  wife  sought  to  have  declared  null  and  void  a  sale  made  by 
her  to  one  Victor  Herpin  on  the  ground  that  it  was  a  disguised 
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donation  to  her  husband,  Francois  Herpin,  through  the  apparent 
vendee  as  an  interposed  person.  .  In  deciding;  the  case  the  court 
after  citing  Art.  1747,  C.  O.  (now  Art.  1764),  said:  «*  That  article 
contains  two  separate  dispositions — one  by  which  the  spouses  are  in- 
capacitated from  giving  to  each  other  more  than  the  law  permits,  in 
which  case  the  excessive  donation  is  reducible,  and  the  other  declar- 
ing null  and  void  all  donations  disguised  or  made  to  persons  inter  - 
posed.  This  distinction  of  reducible  donations  between  husband  and 
wife  and  donations  which  are  null  and  void  on  the  ground  of  inter  - 
position  or  disguise  came  to  us  from  the  Roman  law."  The  court 
referred  to  the  decision  in  Casanova's  heirs  and  the  citations  therein 
made,  adding:  <'It  is  also  recognized  by  the  French  commen- 
tators under  a  similar  disposition  of  the  Oode  of  France.  (6  Toul- 
lier,  Nob.  76,  83,  901  and  902.)  The  second  paragraph  of  Art.  1747 
creates  an  absolute  incapacity  between  husband  and  wife  to  make  to 
each  other  disguised  donations  or  donations  to  a  person  interposed, 
and  if  they  do  so  the  donation  is  null  and  void.  This  nullity  being 
considered  by  jurists  as  absolute  may,  in  all  cases,  be  invoked  by 
the  contracting  parties  or  their  heirs."     (7  Toullier,  No.  668.) 

In  the  matter  of  the  succession  of  Ames,  33  An.  1328,  the  forced 
heirs  of  Mrs.  Ames  (claiming  additionally  as  assignees  of  certain 
special  legatees)  contested,  as  null,  and  void,  a  claim  made  by  her 
second  husband,  Hugh  Ames,  based  upon  the  following  declaration 
in  the  will  of  the  deceased:  ^^  I  owe  my  husband  ten.  per  cent,  on 
my  share  of  all  the  collections  which  he  has  made  for  account  of  the 
property  and  succession  of  Thomas  Hale."  Referring  to  the  claim 
the  court  said : 

''  Much  reflection  has  failed  to  indicate  to  us  any  category  of 
valid  claims  against  the  succession  in  which  this  item  could  be 
placed,  except  that  of  a  debt  due  by  the  deceased  or  a  donation 
moTtia  oausa.^^ 

Discussing  it  from  the  standpoint  of  being  a  debt,  it  declared  the 
solution  of  the  question  an  easy  one,  as  it  was  clear  that  upon 
elementary  principles  that  in  the  relation  of  husband  and  wife,  sub  - 
sisting  between  them,  the  services  of  Mr.  Ames,  referred  to  in  the 
will,  could  not,  either  by  contract  or  operations  of  law,  be  the 
source  of  any  civil  obligation  on  the  part  of  his  wife  to  him.  Con- 
sidering it  in  the  light  of  a  donation,  it  held  it  was  not  sustainable 
in  view   of  the   provision  of  Arts.    1762    and   1764   of    the    Civil 
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Code,  which  has  been  declared  as  applicable  to  testamentary 
donations  as  to  donations  inter  vivos,  (Depas  vs.  Riez,  2  An.  30.) 
The  court  rejected  the  contention  made  on  behalf  of  the  husband 
that  it  might  be  upheld  as  being  a  remunerative  donation  for  rea- 
sons assigned  by  it  in  its  opinion.  Passing  to  the  consideration  of 
the  provision  of  the  will  as  a  donation  proper  it  said:  '*  It  is  urged 
that  as  a  donation  it  would  not  be  null,  but  only  reducible  to  the 
usufruct  of  one -fifth  of  the  estate  which  the  law  permits  to  be 
given  to  the  second  spouse.  Such  is  not  the  case.  If  a  donation 
at  all,  it  is  unquestionably  a  disguised  donation.  It  does  not  by  its 
terms  purport  to  be  a  donation,  but  is  -disguised  under  the  form  of 
an  acknowledged'  debt.  Being  a  disguised  donation,  it  is  not  merely 
reducible,  but  is  struck  with  absolute  nullity  by  the  express  terms  of 
Art.  1754,  which  declares  that  all  (such)  donations,  disguised  or  made 
to  persons  interposed  shall  be  null  and  void.  If  this  were  to  be  held  to 
mean  that  they  were  reducible  merely,  the  clause  would  be  without 
any  effect.  Every  donation  exceeding  the  amount  permitted  by 
law  is  necessarily  reducible,  and  it  would  be  useless  separately  to 
predicate  that  fact  of  a  disguised  donation.  The  law  makes  a  dis- 
tinction between  avowed  and  disguised  donations,  and  while  the 
former  are  reducible  merely,  it  declares  that  the  latter  are  null  and 
void.  The  motive  of  the  legislator  is  apparent — to  prevent  by  such 
severe  penalties  all  attempts  to  evade  or  perpetrate  frauds  upon  the 
law.  The  point,  however,  has  been  already  decided  by  this  court. 
Thibodeaux  vs.  Herpin,  6  An.  673;  Casanova's  Heirs  vs.  Acosta  et 
al.,  1  La.  179.  See  Commentaries  on  this  article  of  Toullier, 
Grenier,  Troplong,  Delvincourt,  and  others.  Difficult  questions 
which  might  arise  as  to  whether  this  nullity  is  available  to  any  but 
the  children  of  the  first  marriage,  and  as  to  whether,  in  a  case  like 
the  one  at  bar,  the  nullity  would  enure  to  the  benefit  of  those  chil- 
dren or  orf  the  universal  legatees,  are  shut  out  in  this  case  by  the 
confusion  of  the  qualities  of  the  children  and  the  legatees  in  the 
isame  persons." 

The  syllabus  in  the  case  of  Scott  vs.  Briscoe,  37  An.  178,  to  which 
case  our  attention  is  directed  by  appellants,  declares  that  none  but 
creditors  and  forced  heirs  can  attack  the  acts  of  an  owner  of  property 
fraudulently  alienating  it.  That  Art.  1764  of  the  Civil  Code  is  appli- 
cable only  to  spouses  who  have  forced  heirs,  and  through  the  nullity 
of  donations  disguised  or  made  to  persons  interposed   is  absolute  in 
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the  sense  that  they  are  not  redactble  merely,  but  wholK'  nail,  it  is 
only  relative  to  forced  heirs,  and  can  not  be  invoked  by  simple  col- 
lateral heirs.  In  the  body  of  the  decision  the  court  said:  ''  Briscoe 
had  no  children  and  no  forced  heirs.  There  was  no  limit  as  to  his 
power  of  disposition  of  his  property,  saving^  the  rights  of  creditors. 
He  had  the  power  to  give  to  his  wife  all  that  he  could  to  a  stranger. 
CO.,  Art.  1746.  He  had  the  capacity  to  give  to  her,  and  she  to 
receive  from  him,  his  whole  estate,  without  in  any  manner  infring- 
ing the  rights  of  this  ordinary  collateral  heir.  If  it  was  his  intention 
to  give,  it  was  a  thing  lawful  in  itself,  operating  no  fraud  upon  any 
provision  of  the  law,  and  he  had  the  right  to  select  the  mode  of  doing 
so.  If  he  had  received  the  title  directly  from  Mrs.  Gregory  and 
then  donated  it  to  his  wife,  neither  plain tifiP  nor  any  one  else  save 
creditors  would  have  had  the  right  to  complain.  If  to  avoid  circuity 
he  had  the  title  made  directly  to  her,  no  law  was  violated  and  no 
injury  done  to  plaintiff.  We  have  not  noticed  the  references  made 
to  Art.  2446,  0.  C,  prohibiting  sales  between  spouses  save  in  certain 
cases,  because  from  no  point  of  view  can  this  be  regarded  as  a  sale 
from  Briscoe  to  his  wife." 

In  the  case  at  bar  the  plaintifiFs  who  seek  to  have  declared  the 
nullity  of  the  act  between  Leleu  and  his  wife  seek  to  do  so  as 
"forced  heirs"  of  the  vendor,  but  declaring  that  they  accept  his 
succession  unconditionally.  The  act  attacked  is,  in  form,  an  act  of 
sale  or  dation  en  paiement  based  upon  the  second  paragraph  of  Art. 
2446  of  the  Civil  Code.  Art.  2446  says:  '*A  contract  of  sale  between 
husband  and  wif.^  can  take  place  only  in  the  three  following 
cases:     *     *     ♦ 

*'When  the  transfer  made  by  the  husband  to  his  wife,  though  not 
separated,  has  a  legitimate  cause,  as  the  replacing  of  her  dotal  or 
other  efiPects  alienated."     *     *     * 

*^Saving  in  these  three  cases  to  the  heirs  of  the  contracting  parties 
their  rights,  if  there  exist  any  indirect  advantage." 

The  consideration  of  the  sale  in  this  case  is  stated  to  be  five 
hundred  dollars,  the  vendor  declaring  that  <^  he  was  indebted  to  his 
wife  "  in  that  sum,  as^'  being  amount  due  her  and  received  by  him 
since  his  marriage  with  her  on  the  11th  October,  1866." 

The  first  question  before  us  is  whether  this  apparently  onerous 
contract  is  a  disguised  donation.  Laurent,  in  his  work  on  Donations 
and  Testaments  (Vol.  12,  Sec.  302),  says:  **  El  y  a  des  donations  par 
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contrat  on6reux  dont  la  validity  n'est  pas  doateuse.  Lorsque  le 
vendear,  dit  Pothier,  veut  gratiiler  Pachetenr,  en  stipulant  an  prix 
qui  est  audessous  de  la  valeur,  cela  n'emp§che  pas  que  le  contrat  ne 
Boit  nne  vente.  Or,  la  vente  est  un  contrat  non  solennel ;  done  la 
lib^ralit^  sera  valable  quolque  faite  sana  solennit6.  Quelle  en  est  la 
raison?  Se  je  vends  pour  cinquante  mille  francs  un  domaine  qui  en 
vaut  cent  mille,  je  fais  une  liberality  de  cinquante  mille  francs; 
porquoi  cette  Iib6ralit6  est-elle  dispens^e  des  formes  qui  la  loi 
prescrit  comme  condition  d' existence  des  donations?  Pothier  avoue 
que  le  contrat  qui  renferme  un  avantage  pcur  Pacheteur,  dans  le  but 
de  le  gratifler,  n'est  pas  purement  et  entidrment  une  vente;  c'est  an 
contrat  d'une  nature  mixte,  qui  tient  quelque  chose  de  la  donation; 
si  on  le  considere  ccomme  une  vente,  c'est  que  la  prlncipale  inten- 
tion des  parties  contractantes  a  6t6  de  faire  une  vente  plutdt  qu'nne 
donation. 

Laurent  declares  this  proposition  a  doubtful  one  and  g^ves  reasons 
for  his  doubts,  but  he  says:  ^'Nousaddressons  Pobjection  an  UgUla' 
teur;  pour  VinterprHey  il  n'y  a  aucun  doute,  puisque  la  tradition  est 
constante.  Et  le  code  la  confirme;  auxtermes  de  P  article  1595  (our 
Art.  2446) ,  la  vente  entre  6poux  est  permise  dans  trois  cas.  Si  tout 
en  faieant  une  vente  autoris6e,  P6poux  vendeur  gratifie  I'acheteur, 
en  lui  'c6dant  pour  cinquante  mil  francs  un  immeuble  qui  en  vaut 
cent  mil,  le  contrat  ne  cessera  point  d'etre  uoe  vente,  sauf ,  dit  loi, 
le  droit  des  heritiers,  c'esb-^-dire  des  reser vataires qui  pourront  des- 
mander  la  reduction  de  cet  avantage  indirect.  VoiU  bien  nne  liber- 
ality tout  ensemble  et  une  vente;  et  Pacte  est  maintenu  comme 
vente. 

The  author  then  takes  up  the  case  where  property  worth  one  hun- 
dred thousand  francs  was  declared  to  have  been  sold  for  that  sum, 
and  that  sum  paid,  when,  in  point  of  fact  only  fifty  thousand  francs 
were  paid.  Of  this  he  says:  *'I1  y  a,  dansce  cas  d^guisement,  simula- 
tion ;  mais  la  simulation  par  elle  seule,  n'est  pas  une  cause  de  nul- 
lity; il  faut,  pour  qu' elle  rende  Pacte  nul,  qu'elle  fasse  fraude  ik  la 
loi.  Or,  nous  supposons  que  le  vendeur  est  capable  de  donner  et 
que  I'acheteur  est  capable  de  recevoir  d,  titre  gratuit.  II  n'y  k 
done  pas  de  fraude  aux  regies  qui  r^gissent  la  capacity.  Y  a-t-il 
fraude  en  ce  qui  concerne  ]a  forme?  Pas  davantage.  II  est  vrai  que 
1' Article  893  semble  exiger  que  toute  Iib6ralit6  entre -vifs  se  fasse 
dans  les  formes  solennelles;  mais  dans  I'esp^ce  il  ne  s'agit  pas  d'une 
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donation,  Pacte  est  une  vente,  et  cette  vente  est  valable,  qaoiqae 
faite  endesBous  du  prix.  Dira-t-on  qu'il  y  a  fraude  aux  regies  qui 
concernent  le  rapport  et  la  reduction?  Nous  examinerons  plus  loin 
la  question  de  savoir  si  le  contrat  on^reux  est  nul  quand  les  parties 
ont  eu  le  desseln  de  soustraire  la  Iib6ralit6  au  rapport  ou  k  la  reduc- 
tion. Dans  Popinion  g6n6ralement  admise,  I'acte  n'est  pas  nul,  les 
h^ritiers  sont  admis  a  prouver  qu'll  a  Iib6ralit6  d^gnis^e,  et  si  la 
preuve  est  faite  I'avantage  sera  sujet  k  rapport  et  ^  reduction.  Tout 
ee  qui  r^sulte  du  d^guisemeut  c'est  qu'il  sera  plus  difficile  d'^tablir 
Pexistence  de  la  lib^ralit^.  En  ce  sens  on  ponrrait  dire  que  toute 
lib6ralite  d^guis^e  est  frauduleuse,  et  le  l^gislateur  aurait  pu  la  frap- 
per  de  nullity.  A  notre  avis<il  aurait  du  le  faire.  II  ne  faut  pas  que 
le  16gislateur  autorise  et  encourage  en  quelque  sorte  les  parties 
int^ress^es  a  61uder  la  loi.  II  veut  que  toute  lib^ralit^  soit  sujette  k 
rapport  et  a  reduction.  Et  voil^  que  le  donateur  et  le  donataire 
entravent  sa  voloni6  dans  une  intention  plus  ou  moins  frauduleuse. 
Ne  d6couvre-t-on  pas  la  simulation?  la  loi  est  61ad6e;  r6sultat 
funeste,  puisqu'il  mine  le  respect  que  les  citoyens  doiveot  a  la  loi. 
Qae  si  Pon  d6couvre  la  simulation,  ceux  qui  ont  essays  d'61uder  la 
loi  n'ont  rien  k  risquer,  la  Iib6ralit6  sera  maintenue  dans  les  limites 
du  disponible;  P'on  va  m6me  jusqu'd,  la  dispenser  du  rapport." 

Article  1099,  0.  N.,  of  the  French  Code,  which  corresponds  with 
our  Art.  1754,  says:  *'  Les  6pouz  ne  pourront  se  donner  indirecte- 
ment  au  deld,  de  ce  qui  leur  est  permis  pas  les  dispositions  ci  dessus. 
Toute  donation  ou  d6guis6e  ou  faite  k  personnes  interpos^es  sera 
nuUe.'' 

It  will  be  seen  from  the  quotations  we  have  made  that  in  spite  of 
Laurent's  opposition  to  the  jurisprudence  on  the  subject  of  disguised 
donations,  he  none  the  less  acknowledges  that  the  matter  has  gone 
beyond  the  reach  of  courts  and  that  if  a  remedy  has  to  be  applied 
it  can  only  be  accomplished  through  the  Legislature.  We  need  not 
follow  him  into  his  further  discussion  of  this  subject,  as  we  do  not 
think  this  case  calls  for  it. 

The  act  attacked,  as  we  have  said,  is  authentic  in  form,  as  evi- 
dencing a  sale,  in  which  the  vendor,  the  husband  of  the  vendee, 
acknowledges  himself  to  be  indebted  to  the  latter  in  the  sum  of  five 
hundred  dollars.  We  are  of  the  opinion  that  even  were  the  prop- 
erty which  was  sold  of  greater  value  than  five  hundred  dollars,  the 
act  will  have  to  stand  as  an  act  of  sale.     The  case  would  be,  at  best, 
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one  npt  of  simulation,  but  of  indirect  advantage  to  the  wife,  not 
carrying  as  a  consequence,  absolute  nullity.  We  do  not  think  the 
case  covered  by  either  Article  2444  or  2464  of  the  Civil  Code. 
Plaintiffs  contend  that  not  only  was  the  property  of  greater  value 
than  the  price  declared  to  have  been  given  for  it,  but  that  there  was 
no  price  at  all,  as  the  husband  was  not  indebted  to  his  wife.  They 
claim  that  the  burden  of  proof  was  on  the  wife  to  show  positively 
not  only  that  the  husband  owed  her,  but  also  the  precise  amount 
of  the  indebtedness.  The  wife  holds  under  an  executed  contract. 
She  is  sought  to  be  deprived  of  her  rights  under  this  contract  by 
parties  presenting  themselves  as  unconditional  heirs  of  their 
father,  as  plaintiffs  in  a  demand  in  .which  they  seek  to  contra- 
dict his  recitals  in  the  act.  We  find  two  cases  where  the  burden 
of  proof  was  thrown  upon  the  party  advancing  a  claim  acknowl- 
edged to  be  due  by  a  deceased  person,  where  the  defence  set 
up  was  that  the  claim  was  a  disguised  donation,  to  sustain  the  con- 
sideration of  the  claim,  but  in  both  cases  the  claims  were  evidenced 
b^  promissory  notes  and  executory.  (Heirs  of  Cole  et  al.  vs.  Cole's 
Executors,  7  N.  S.  423,  424;  Thibaut  vs.  Thibaut's  Heirs,  1  La.  495.) 
The  case  of  Succession  of  Bernard  Fox,  2  Rob.  292,  was  one  of  tes- 
tamentary acknowledgment,  also  of  an  executory  claim.  In  the 
case  of  Moore  vs.  Wartelle,  39  An.  1067,  this  court,  citing  Art.  2444 
of  the  Civil  Code,  said:  << The' sales  of  immovable  property  made 
by  parents  to  their  children  may  be  attacked  by  the  forced  heirs  as 
containing  a  donation  in  disguise,  if  the  latter  can  prove  that  no 
price  was  paid,  or  that  the  price  was  below  one -fourth  of  the  real 
value  of  the  immovable  sold  at  the  time  of  the  sale.  The  law  does 
not  favor  action  by  forced  heirs  to  undo  transactions  of  their  ances- 
tors as  done  in  fraud  of  their  rights.  The  burden  is  upon  them,  and 
in  the  absence  of  convincing  proof,  and  in  the  presence  of  evidence 
which  merely  casts  a  suspicion,  the  court  will  not  take  the  property 
of  one  man  to  give  it  to  another.  The  law  does  not  in  proper  cases 
leave  the  heirs  without  relief."  It  cited  in  support  of  this  position 
Laycock  vs.  Bird,  13  An.  174;  Montgomery  vs  Ohaney,  18  An.  207; 
Carter  vs.  McManus,  15  An.  641;  Succession  of  James  Forsyth,  21 
An.  367;  C.  0.  1324,  1326. 

The  decision  in  the  Moore  case  bore,  it  is  true,  upon  a  contest, 
seeking  to  have  a  sale  between  parent  and  child  set  aside,  while  the 
present  one  is  an  attack  upon  an  act  between  husband  and  wife, 
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as  between  whom  the  power  to  contract  is  more  restricted  than  be- 
tween father  and  son,  but  even  if  this  difiPereuce  would  be  such  as 
to  alter  the  onus  of  proof  in  cases  generally,  the  present 
case  is  brought  under  the  rule  announced  in  the  decision  in  39  An., 
in  view  of  the  fact  that  the  plaintiffs  hive  accepted  the  succession  of 
their  father  unconditionally,  and  his  acknowledgment  of  indebtedness 
to  the  wife  binds  them,  certainly,  to  the  extent  of  their  being  prima 
facie  true.  The  recitals  of  indebtedness  made  by  the  h\isband  m'ght 
not  prejudice  the  heirs  of  the  latter  standing  squarely  on  their  rights 
as  forced  heirs  (Succession  of  Ames,  83  An.  1329) ,  but  when  they 
think  proper  to  accept  the  position  of  unconditional  heirs,  we  see  no 
reason  why  the  declarations  of  the  ancestor  in  an  authentic  act 
should  not  be  given  weight  to  some  extent,  at  least,  in  determining 
the  rights  of  parties  to  an  act  of  sale.  (Brown  vs.  Brown,  30  An. 
966;  Successions  of  W.  B.  and  Margaret  Savory,  32  An.  606;  Dopier 
vs.  Feigel,  40  An.  860;  Armorer  vs.  Case,  9  An.  242;  Stewart  vs. 
Mix,  30  An.  1036 ;  Drnmm  vs.  Kleinman,  31  An.  124 ;  Succession  of 
Tumell,  t32  An.  1220;  Heirs  of  Compton  vs.  Maxwell,  33  An.  688; 
Brown  vs.  Stroud,  34  An.  374;  Kerwin  vs.  Insurance  Co.,  36  An.  33.) 

The  wife,  in  this  case,  went  upon  the  stand  as  a  witness  and  testi- 
fied to  the  indebtedness  due  by  her  husband  to  herself.  Plaintiffs 
call  our  attention  specially  to  what  they  conceive  to  be  proof  posi- 
tive that  she  was  not  correct  in  some  of  her  statements.  They  say 
she  testified  that  a  portion  of  the  moneys  received  by  her  husband 
were  applied  to  the  payment  of  a  debt  due  by  him  to  one  Broussard, 
while  the  tableau  .in  the  successions  of  her  father  and  mother, 
declared  to  have  been  the  source  of  the  moneys  so  applied  was  not 
filed  until  long  after  the  payments  to  Broussard  were  made,  but  an 
examination  of  the  mutilated  account  found  in  the  record  (the  same 
having  been  partially  destroyed  by  the  destruction  of  the  court 
house  in  Abbeyville,  by  fire),  shows  that  the  heirs  had  received  a 
portion  of  their  shares  before  the  filing  of  theaceount,  and,  there- 
fore, there  is  not  the  necessary  inconsistency  which  plaintiffs  allege. 
Plaintiffs  complain  that  the  wife  dfd  not  produce  as  witnesses,  on  the 
trial,  the  different  parties  who  turned  over  her  paraphernal  lunds  to 
her  husband.  It  certiinly  would  have  been  more  satisfactory  had 
she  done  so,  but  we  can  not  say  that,  as  matters  stand,  the  judgment 
is  not  justified  by  the  evidence.     (Buford  vs.  Collins,  41  An.  644.) 

The  judgment  appealed  from  is  affirmed. 
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No.  11,886. 
State  op  Louisiana  vs.  Paul  Gelpi. 

The  statute  rc(iuires  that  stores,  shops,  groceries,  saloons  be  closed  on  Sundays. 
This  includes  defendant's  corporation. 

Bona  flde  social  clubs  are  under  the  terms  of  the  acts  of  incorporation,  properly 
private  and  not  exposed  to  the  intrusion  of  any  one. 

If  there  is  as  an  incident  a  place  set  aside,  selected  for  social  enjoyment  and 
refreshments,  as  In  the  case  here,  it  comes  within  the  prohibition.  Social 
clubs,  snclxas  defendant's,  are  places  of  enjoyment,  pleasure  and  improvement 
The  statute  excepts  places  of  amusement  with  a  provito^  which  excludes  the 
defendant  club  from  the  benefit  of  the  exception. 

APPEAL  from  the  Criminal  Difltrict  Court  for  the  Parish  of  Or- 
leans.    Moise^  J. 


Af .  J.  Cunningham^  Attorney  General;  Charles  A,  Butler^  District 
Attorney,  and  John  J.  Finney^  Assistant  Attorney,  for  Plaintiff,  Ap- 
pellee. 


Joshua  G.  Baker  for  Defendant,  Appellant 


Argaed  and  submitted  November  9,  1895. 
Opinion  handed  down  February  24,  1896. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  defendant  was  charged  with  violating  the  statute 
requiring  stores,  saloons  aild  all  places  of  public  business  to  be 
closed,  and  forbidding  the  proprietors  of  these  places  and  their 
employees  from  making  any  sales  on  Sundays.  He  avers  that  an 
incorporated  social  club  is  not  a  ^*  place  of  public  business;"  that 
furnishing  liquors  and  refreshments  exclusively  to  the  members 
at  graduated  scale  of  prices,  without  view  to  profit,  is  not  the 
occupation  or  employment  the  law  intended  to  prohibit  as  a  measure 
to  secure  to  employers  and  employees  a  day  of  rest  and  amusement. 

The  facts,  as  shown  on  the  hearing  of  the  demurrer,  are  that  the 
corporation  was  established  for  the  improvement  of  the  members, 
and  for  social  enjoyment  and  pleasure. 

There  is  a  place  within  the  precincts  of  the  club  where  liquors  are 
distributed  to  the  members  only,  and  it  is  in  evidence  that  on  a 
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Sanday  of  a  date  given  drinks  were  sold  to  members.  The  treasorer 
of  the  club  testifies  that  the  revenues  of  the  clab  are  all  derived 
from  the  dnes  paid  by  the  members  and  from  the  sale  of  liquors  to 
them.  That  these  revenues  are  applied  to  the  payment  of  the 
expenses  of  the  club,  and  that  the*  sales  are  not  made  with  a  view  to 
profit. 

The  demurrer  was  overruled,  and  the  case  was  tried. 
'    From  the  verdict  and  sentence  condemning  him  to  pay  three  hun- 
dred and  one  dollars  (being  the  second  conviction  for  a  similar  al- 
leged offence)  the  defendant  appeals. 

It  is  not  argued  at  the  bar,  on  the  part  of  the  State,  nor  do  the 
facts  show  that  the  defendant  club  attempted  to  escape  from  the. 
effect  of  the  law  commonly  known  as  the  Sunday  law. 

We  infer  that  the  defence  is  a  common  defence,  and  that  the 
clubs,  similar  to  the  defendant,  in  good  faith  seek  to  obtain  an  au- 
thoritative interpretation  of  the  statute,  and  a  construction  that  will 
be  accepted  as  determinative  of  the  points  presented. 

In  the  first  case,  State  ex  rel.  Walker  &  Merz  vs.  Judge,  89  An. 
132,  141,  this  court  held  that  the  compulsory  duty  of  rest  in  each 
week  is  a  legitimate  exercise  of  the  police  power,  and  from  that 
point  of  view  the  court  sustained  the  constitutionality  of  the  law 
upon  the  subject. 

In  the  second.  State  vs.  Fernandez,  39  An.  359,  it  was  held  that 
the  keeper  of  a  grocery  store  in  a  public  market  was  not  exempt, 
under  the  exemption  clause  of  the  law. 

In  the  third.  State  vs.  Boston  and  Pickwick  Club,  45  An.  586,  the 
question  related  to  the  imposition  of  license,  and  this  court  held  that 
licenses  were  due  by  the  clubs,  although  they  did  not  follow  a  busi- 
ness and  were  not  public,  and  were  secure  from  intrusion. 

We  do  not  discover  that  the  decision  here  will  necessitate  over- 
ruling any  of  these  decisions.  We  adhere  to  the  principles  they 
announce. 

We  experience  no  difficulty  in  reaching  the  conclusion  that  the 
defendant  club  is  not  a  public  place.  The  evidence  shows  that  none 
but  memb  rs  are  admitted.     The  public  have  no  right  there. 

But  this  conclusion  does  not  dispose  of  the  case.  There  remains 
a  question  both  difficult  and  perplexing. 

Within  the  precincts  of  the  club  there  is  a  saloon  in  which  liquors 
are  sold  to  the  members  and  business  is  carried  on  on  Sundays  the 
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same  as  on  week  days.  As  we  understand,  it  is  a  bar,  save  that  it 
is  not  open  to  the  public.  There  is  a  barkeeper.  He  accounts  to 
the  treasurer  for  the  receipts  of  the  sales  and  they  form  part  of  the 
general  revenues  of  the  club.  To  this  point  there  is  no  great  diffi- 
culty in  interpreting  the  nature  of  this  business.  But  it  is  urged  at 
the  bar  that  the  statute  was  not  intended  to  apply  to  places  not  of 
public  business  and  not  conducted  with  a  view  to  profit. 

We  eliminate  from  further  consideration  all  questions  regarding 
the  privacy  of  the  club  and  take  up  the  second  ground  of  the  de- 
fence— that  is  that  the  club  did  not  intend  to  realize  profits  from  the 
sales.  In  so  far  as  relates  to  the  sales,  profit  is  not  essential  to  their 
validity.  Many  sales  are  made  at  a  los8.  Although  these  transac- 
tions had  every  element  of  sales,  it  is  urged  on  the  part  of  the  de  - 
fendant  that  the  non-profit  feature  takes  them  out  of  the  category 
of  business  and  removes  them  from  the  prohibitive  provisions  of  the 
statute. 

From  the  Am.  and  Eng.  Ency.,  we  quote:  ''The  question  whether 
it  is  a  business  carried  on  for  the  purpose  of  profit  or  not  is  not,  in 
my  opinion,  material.  Even  if  it  is  not  strictly  a  business,  it  is,  at 
all  events,  '  in  the  nature'  of  a  business.  But  I  am  distinctly  of  the 
opinion  that  this  is  business  within  the  terms  and  meaning  of  the 
covenant."     Vol.  2,  p.  740,  note. 

Here  there  is  a  saloon  in  which  articles  of  property  are  sold. 

The  law  reads  in  substance,  that  licensed  stores,  shops  and  saloons 
shall  close  on  Sunday.  While  there  is  no  profit  made  the  club  finds 
its  advantage  in  these  sales.  They  contribute  toward  paying  ex  • 
penses.  They  are  sales  contributing  to  legitimate  advantage,  pros- 
perity and  welfare,  and  therefore  not  entirely  without  profit, 
although  limited,  in  good  faith,  as  stated  at  the  bar. 

Under  the  Constitution  there  can  be  no  special  privileges.  If 
others  are  enjoined,  however  much  they  may  choose  to  select  their 
customers,  and  despite  their  declaration  that  they  are  not  realizing 
any  profit,  the  defendant  also  is  enjoined. 

Persons  include  corporations ;  a  declaration  of  the  former  that  no 
profit  was  contemplated  in  their  business  from  the  gross  revenues  of 
sales,  only  the  payment  of  expenses,  would  not  have  the  exempting 
effect  claimed  for  the  defendant  corporation. 

Considering  the  statute  as  a  whole  it  is  not  possible  to  conclude 
that  the  merchant  who  sells  goods,  and,  by  reference  to  his  books, 
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shows  that  he  gets  no  profits,  barely  sabsists,  and  declares  in  the 
utmost  good  faith  that  he  expects  no  net  profits,  is  exempt  from  the 
intendment  of  the  statute. 

The  construction  favorable  to  such  a  position  would  result  in  the 
absolute  defeat  of  the  statute.   - 

This  construction  would  cause  the  statute  to  perish. 

The  rule  is  ut  res  magis  valeat. 

If  the  law  admits  of  two  interpretations,  ^' that  is  to  be  adopted 
which  is  agreeable  to  the  fundamental  or  primary  law." 

If  the  enactment  of  a  statute  was  ill-advised,  or  if  because  of  hasty 
legislation  it  should  be  remodeled  or  amended,  these  must  be  left  to 
the  legislative  department,  and  not  to  judicial  interpretation  or  con- 
struction. 

We  have  endeavored  to  deal  with  the  questions  strictly  as  judicial 
questions.  With  us  it  must  be  a  matter  of  interpretation,  and,  if 
needful  of  construction  of  the  statute,  other  considerations  may 
influence  other  branches  of  the  government. 

«<  The  courts  have  no  other  duty  to  perform  than  to  execute  the 
legislative  will,  without  regard  to  their  own  views  as  to  the  wisdom 
or  justice  of  particular  enactment."  Sedgwick  on  Construction  of 
Statutes,  2d  Ed.,  p.  325. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
is  affirmed. 

Mb.  Justice  Milleb  dissents. 


No.  11,919. 

Chickasaw  Coopebage  Company  vs.  Police  Juby  of  the  Pabish 
OF  Jbffebson  et  al. 

The  staves,  beads  and  iron  hoops  for  the  barrel  were  maoafactured  in  another 
State  and  shipped  to  plaintiff  company  in  tliis  city. 

Here  the  coropoDent  parts  of  the  barrel  are  put  together,  and  to  it  is  given  proper 
shape  and  finish. 

The  hoops  are  flared  or  splayed  so  as  to  fit  the  bilge  of  the  barrel. 

Under  the  authority  of  Cooperage  Company  vs.  City  et  al.,  47  An.  1314,  the  points 
being  similar,  the  court  holds  that  tlie  barrels  were  not  manufactured  In  this 
State,  and,  in  consequence,  plaintiff's  cooperage  company  is  not  exempt  from 
taxation  under  the  law  exempting  the  capital,  machinery  and  other  property 
employed  in  the  manufacture  of  furniture  and  other  articles  of  wood. 

APPEAL   from  the  Twenty- first  Judicial  District  Court  for  the 
^     Parish  of  Jefferson.     Rost,  J, 
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Rice  &  Montgomery  and  A.  E.  Billinga  for  Plaintiff,  Appellee. 


James  David  Coleman^  Prentice  E.   Edrington,  District  Attorney, 
jB.  J.  Perkins,  Jr.,  for  Defendants,  Appellants. 


Argued  and  submitted  February  15,  1896. 
Opinion  handed  down  February  24,  1896. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  The  plaintiff  claims  exemption  from  taxation  under  the 
article  of  the  Oonstitution  which  exempts  from  the  payment  of 
taxes  the  capital  and  other  property  employed  in  the  manufacture 
of  articles  of  wood. 

The  defendant  answered,  pleading  a  general  denial. 

From  a  judgment  declaring  the  property,  machinery  and  buildings 
of  plaintiff  exempt,  the  defendant  appeals. 

The  facts  are  admitted  that  plaintiff's  principal  business  is  in 
Memphis,  Tenn.,  and  it  has  a  branch  domiciled  in  this  State,  where 
plaintiff  claims  the  barrels  it  sells  are  manufactured. 

The  evidence  discloses  that  these  barrels  are  of'  wood  with  steel 
hoops.  They  are  what  are  called  '^  tight  barrels  for  holding  oil, 
whiskey,  molasses  and  other  articles  of  commerce  in  a  liquid  state. 
The  staves  are  manufactured  at  the  central  factory  and  cost  de- 
livered about  twenty -six  dollars  per  thousand.  They  are  shipped, 
piled  in  cords  or  layers  in  the  cars  fitted  to  set  up  in  barrels. 

It  takes  eighteen  staves  to  each  barrel  and  eight  iron  hoops.  After 
setting  up  the  staves  the  package  is  steamed,  the  ends  of  the 
barrel  are  made  tight  by  drawing  the  staves  together,  the  bung- 
hole  is  bored  and  the  barrel  is  champered  and  howeled  and  the 
hoops  driven  home;  the  truss  hoops  are  knocked  off;  it  is  then 
placed  in  a  lathe,  it  revolves  and  a  plane  dresses  the  staves;  the 
finishing  hoop  is  put  on  with  the  hooper  and  the  barrel  is  complete. 

The  hoops  are  received  in  straight  strips  of  required  length,  each 
is  passed  through  rollers  and  bent  on  the  edge  or  margin  and  is  thus 
lengthened  on  one  side  so  that  it  may  be  driven  down  and  made  to 
take  the  shape  of  the  protuberant  part  of  the  barrel.  Before  the 
rolling  mill  process  of  flattening  and  lengthening  one  of  the  margins 
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of  the  hoop  had  been  adopted,  this  work  was  accomplished  by  hand 
work;  hammering  with  the  hammer.  From  the  record  it  appears  that 
the  cost  of  the  barrel  to  the  plaintiff  is  about  one  dollar  and  twenty - 
four  cents,  sixteen  cents  of  which  represents  the  cost  and  labor  of 
preparing  the  hoop. 

Counsel  for  the  plaintiff  estimate  the  cost  of  the  labor  to  each 
barrel  at  twelve  per  cent.  The  bungs  are  not  manufactured  at  the 
factory.  Adding  the  entire  cost  of  the  material  and  of  the  labor,  it 
is  evident  that  considerable  of  the  one  dollar  and  twenty -four  cents, 
cost  of  the  barrel,  is  to  the  credit  of  capital,  or  in  other  words,  ma- 
chinery, buildings  and  grounds  occupied  by  the  plaintiff. 

The  defendant  in  order  to  rebut  plaintiff's  testimony  introduced 
evidence  of  the  operations  of  another  coopering  company;  that  the 
tax  collecting  authorities  have  treated  as  exempt  from  taxation. 

This  company  saws  the  staves  and  heads,  joints,  dresses  and  binds 
them  and  puts  them  up  in  bundles  to  dry.  They  make  the 
material  complete  to  set  up  as  a  barrel.  The  president  of  the  com- 
pany (the  Union  Stave  Company)  testifies  that  it  does  not  re- 
quire skilled  labor  to  put  up  a  barrel.  The  difference  consists  in  the 
fact  that  the  latcer  makes  the  barrel,  known  as  slack  barrel  in  the 
market,  for  rice,  sugar  and  other  similar  articles  of  commerce.  They 
are  made  on  the  same  principle,  save  the  work  is  not  as  finished, 
the  barrels  are  not  air -tight,  and  are  worth  about  thirty -four  cents, 
each.  He  further  testifies  as  follows,  in  regard  to  one  of  plaintiff's 
barrels  (brought  in  the  District  Court  as  a  sample  during  the  trial) 
before  it  is  made  complete  at  their  shops : 

*^  Q.  Please  look  at  this  barrel  or  these  staves  marked  package 
^  A;'  tell  me  what  is  necessary  to  be  done  to  make  a  complete  barrel? 

^^  A.  I  only  consider  that  setting  up  a  barrel. 

'*  Q.  What  is  necessary  to  be  done  to  this  barrel  package  A,  in 
order  to  complete  a  barrel  like  barrel  marked  package  '  B  ?'  What 
further  manufacturing  is  necessary  ? 

**  A.  I  don't  know;  I  can  not  tell. 

*<  Q.  You  know  there  is  a  good  deal  of  labor  yet  to  be  put  upon  it? 

''  A.  Some  trimming. 

**  Q.  Only  trimming  ? 

^*A.  What  else  ?  Yes,  sir;  trimming. 

*'  Q.  Setting  up  the  barrel  and  finishing  it  out  of  the  staves  that  is 
already  manufactured  ? 
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*«  A.  That  is  all  I  call  it." 

Two  witnesses  testified,  via. :  the  manager  of  the  plaintiff  com- 
pany, for  plaintiff,  and  the  president  of  the  Union  Stave  Company 
for  the  defendant. 

The  question  is  one  chiefly  of  fact,  and  it  devolved  upon  the 
plaintiff  to  show  that  the  property  was  exempt  from  taxation. 

In  order  to  encourage  activity  and  development  in  this  State  in 
the  manufacture  of  needful  articles  and  thereby  adding  to  the  value 
oi  the  commonwealth,  the  law  exempting  designated  capital  was 
adopted.  Construing  and  interpreting  the  law,  it  has  heretofore 
been  held,  as  shown  by  the  syllabus ,  which  reads:  '^  Articles  not 
manufactured  in  this  State  and  carried  in  stock  by  the  manufacturer 
with  his  articles  manufactured  here,  although  incidental  to  hie  busi- 
ness, are  subject  to  taxation  "  Taylor  Bros.  Iron  Works  vs.  City, 
44  An.  555.  A  statute  exempting  manufactured  articles  does  not 
exempt  manufactured  articles  whether  manufactured  here  or  not. 
The  material  point  in  view  of  the  article  of  the  Constitution  in 
question  is  that  the  article  shall  be  manufactured  here. 

Plaintiff  does  not  claim  to  be  exempt  because  of  the  work  per- 
formed  on  the  material  before  it  was  received,  but  claims  that  the 
work  it  did  perform  here  was  a  substantial  part  6f  the  whole.  The 
contention  is  not  fully  supported  by  the  evidence. 

Beyond  question  the  material  used  had  been  prepared  before  it 
was  shipped  to  the  factory,  and  setting  up  the  barrel  and  complet- 
ing it  in  the  manner  described  in  our  summary  of  the  facts  is  not 
the  manufacture  of  an  article  of  wood.  It  was  not  putting  into  a 
new  form,  but  it  was  the  completing  of  the  article  by  setting  it  in 
the  manner  intended  when  it  was  worked  up  in  Tennessee  into  shape 
for  use. 

We  quote  from  United  States  vs.  Semmes,  41  Fed.  Rep.  324,  326: 
** Fortunately  we  have  a  very  clear  definition  of  the  word  'manu- 
facture' given  to  us  by  the  Supreme  Court  in  a  recent  case.  I  refer 
to  the  case  of  Hartranft  vs.  Wiegmann,  121  U.  S.  609,  in  which  the 
court  states  that  the  mere  fact  of  the  application  of  labor  to  an 
article  either  by  hand  or  by  mechanism  does  not  make  the  article 
necessarily  a  manufactured  article  within  the  meaning  of  that  term 
as  used  in  the  tariff  laws,  unless  the  application  of  such  labor  is  car- 
ried to  such  an  extent  that  the  article  suffers  a  species  of  transform- 
ation and  is  changed  into  a  new  and  different  article  having  a  dis- 
tinctive name,  character  or  use." 
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'In  a  comparatively  recent  case  this  conrt  held  that  one  engaged 
in  cutting  and  making  coats  and  pants  oat  of  jean  cloth  which  h^d 
been  already  manufactured  by  another  is  not  a  manufacturer. 

It  follows  that  one  who  sets  up  the  component  parts  prepared  for 
completing  the  barrel  is  not  a  manufacturer.  When  shipped  to 
plaintiff  it  was  a  barrel  not  set  up,  and  the  subsequent  work  on  it 
was  not  the  manufacture  of  a  barrel.  Gohn  &  Feibelman  vs.  Tax 
Collector,  41  An.  894. 

But  without  reference  to  these  cases  our  conclusion  is  rendered 
unavoidable  by  the  reasoning  of  a  recent  decision.  Brooklyn  Cooper- 
age Company  vs.  City  et  al.,  47  An.  1314,  1316. 

In  that  case  as  here  the  material  consisted  of  staves,  hoops  and 
headings. '  The  staves  were  dressed  and  jointed,  ready  for  use.  The 
hoops  came  prepared;  they  were  of  wood.  The  heating  powers 
were  Substantially  the  same,  also  the  manner  of  completing  the 
barrel  at  the  machinery  works.  We  reiterate :  **We  find  no  warrant 
to  increase  these  exemptions  based  on  the  processes  performed  by 
plaintiffs  upon  the  staves,  hoops  and  headings  already  adapted  to  be 
shaped  into  the  barrel  by  ordinary  hard  labor,  for  which  plaintiffs 
substitute  machinery." 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  reversed  and  avoided,  and  plaintiff's  demand 
rejected  at  its  cost. 


No.    12,067. 

State  ex  rel.  John  Garvey,  James  O'Brien  and  Thomas  Kelly 

vs.  E.  S.  Whitaker,  Recorder,  el  als. 

The  record  of  respondent's  court  disclosing  that  relators  had  been  committed  to 
the  parish  prison  for  a  period  of  two  thousand  one  hundred  and  sixty  days, 
In  default  of  their  making  payment  of  lines  aggregating  seven  hundred  and 
twenty  dollars  in  amount  for  each  and  costs  of  prosecution,  for  violation  of  a 
city  ordinance  in  committing  a  trespass  upon  one  of  the  public  parks  of  the 
city  of  New  Orleans;  audit  further  appearing  therefrom  that,  upon,  essen- 
tially, one  complaint,  the  respondent  has  found  them  guilty  of  seventy-two 
distinct  violations  of  one  ordinance  within  one  hour  and  forty  minutes,  each 
one  of  said  offences  succeeding  the  other,  only  one  and  one-half  minutes  in- 
tervening between  the  commencement  of  any  two  of  them.  Held:  That  such  a 
penalty  is  an  unusual  and  unreasonable  punishment  in  the  sense  of  the  Con- 
stitution. 
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ON  APPLICATION  for  Writs  of  Habeas  Corpus,  Certiorari  and  Pro- 
hibition. 


John  Q.  Flynn  for  Petitioners. 


Submitted  on  briefs  January  11,  1896. 
Opinion  handed  down  February  24,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Relators  represent  that  on  the  29th  of  November, 
1895,  they  were  tried  before  the  respondent,  Judge  of  the  First 
Recorder's  Court  for  the  Parish  of  Orleans,  on  the  charge  of  having 
violated  City  Ordinance  No.  11,019  by  destroying  plants,  etc.,  in  one 
of  the  public  squares.  That  after  hearing  evidence  in  said  case  the 
respondent  found  them  guilty  and  sentenced  them  *'  on  seventy -two 
different  counts  to  pay  a  fine  of  ten  dollars,  or  in  default  of  pay- 
ment of  said  fine  to  imprisonment  in  the  parish  prison  for  a  period 
of  thirty  days  on  each  and  every  count,  making  a  total  fine  inflicted 
on  each  and  every  one  of  relators  of  seven  hundred  and  twenty 
dollars,  or  in  default  of  payment  of  said  fine  imprisonment  in  the 
parish  prison  for  a  period  of  two  thousand  one  hundred  and  sixty 
days;  nearly  six  years." 

That  all  the  evidence  elicited  was  such  as  had  been  adduced  on 
the  trial  of  the  first  affidavit.  That  at  the  same  time  and  on  the 
same  evidence,  which  was  taken  down  in  short- hand  at  the  said  trial 
and  constitutes  a  part  of  the  record,  the  respondent  committed 
your  relators  to  the  Criminal  Court  on  a  single  charge  which  was 
subsequently  disposed  of,  etc. 

Relator  further  avers,  ^^  that  the  ofiFence  charged  was  continuous 
and  could  not  from  its  very  nature  have  been  divided  into  a  number 
of  offences. 

''  That  the  evidence  on  the  trial  of  the  cause  did  not  warrant  the 
separation  and  division  of  the  charge  in  the  manner  and  form  ad- 
judged by  the  respondent.  That  the  commitments  charge  your  re- 
lators with  having  committed  these  different  offences,  seventy-two 
in  number,  at  an  interval  of  one  and  one- half  minutes  between  each 
and  every  offence.     That  the  evidence  did  not,  and  does  not,  show 
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any  buch  condition  of  things,  and  said  specific  demarcations  of  time 
and  division  and  subdivisions,  of  the  charge  were  the  result  of  illegal, 
arbitrary  and  unjast  action  of  the  (respondent)  jadge,  unwarranted 
either  in  law  or  by  the  facts  of  tbe  case,'*  as  shown  by  the  evidence 
at  the  trial. 

Relators  aver  that  there  is  no  appeal  from  the  respondent's  de- 
cree, and  they  can  only  obtain  relief  by  invoking  the  supervisory 
powers  of  this  court.  That  they  have  been  deprived  of  their  liberty 
without  due  process  of  law.  '*  That  the  fines  infiicted  are  excessive 
and  the  punishment  cruel  and  unusual,  and  beyond  the  power 
and  authority  of  a  court  of  limited  jurisdiction,"  such  as  that  of  the 
respondent;  and  that  same  are  violative  of  the  provisions  of  Arts, 
six  (6)  and  nine  (9)  of  the  Constitution  of  the  State. 

That  no  city  ordinance  authorizes  the  imposition  of  a  greater  pen- 
alty for  a  violation  thereof  than  a  fine  of  twenty- five  dollars,  nor 
imprisonment  in  the  parish  jail  for  a  greater  length  of  time  than 
thirty  days ;  and  that  the  respondent  could  not  pronounce  sentence 
under  any  municipal  ordinance  a  greater  penalty  against  the  re- 
lators than  the  law  allows. 

Relators  further  aver  that  they  were  unrepresented  in  respond- 
ent's court,  but  that  they  made  due  and  timely  protest  against  his 
arbitrary  and  unprecedented  proceedings;  and  their  prayer  is  for 
relief  by  means  of  certiorari  and  habefu  corpus.  And  finally  that, 
upon  due  examination,  the  judgment  of  the  respondent  be  pro- 
nounced nul  and  void,  and  tbey  be  discharged  and  set  at  liberty. 

The  respondent  has  made  no  return,  and  we  are,  consequently,  not 
advised  of  his  views  on  the  questions  relators  have  propounded  to 
us  for  our  consideration  and  decision. 

The  record  shows  that  on  the  29th  of  November ^  1895,  the  respond- 
ent issued  a  mittimus  to  the  chief  of  police  of  the  city  of  New 
Orleans,  and  to  the  sheriff  of  the  parish  of  Orleans,  commanding  him 
to  convey  the  relator,  Tom  Kelly,  to  the  parish  prison,  there  to  be 
kept  and  detained  until  he  shall  pay  a  fine  of  ten  dollars,  or  until  he 
shall  have  been  imprisoned  for  thirty  days. 

That  mittimus  is  based  on  a  judgmert  of  the  respondent  finding 
Tom  Kelly  guilty  of  having  violated  Ordinance  No.  11,019,  en  the 
8th  of  November,  about  10:20  o'clock  p.  M.,  on  Annunciation, 
between  Race  and  Orange  streets. 

On  the  same  date  another  and  precisely  similar  mittimus  was 
34 
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issued  by  the  respondent  commanding  the  incarceration  of  Tom 
Kelly  in  the  parish  prison  on  the  same  conditions — ^the  only  differ- 
ence between  it  and  its  predecessor  being  that  the  time  of  the 
Tiolation  is  stated  to  have  occurred  at  ''about  10:21)^  o'clock  p. 
M. ;"  just  one  and  one- half  minutes  later  than  the  former. ' 

Another  mittimus  of  precisely  the  same  tenor  was  issued  on  the 
same  date,  placing  the  hour  of  the  alleged  violation  at ''  about  10:28 
o'clock  p.  M.;"  just  one  minute  and  one -half  later  than  the  one 
previous. 

And  upon  the  same  date  the  respondent  issued  sixty -nine  addi- 
tional mittimusea  of  exactly  similar  import  as  those  just  described, 
each  one  of  which  only  differing  from  its  immediate  predecessor  one 
and  one -half  minutes  in  respect  to  the  time  of  the  violation  of  said 
city  ordinance;  so  that  the  last  one  of  the  total  of  the  seventy -two 
offences  was  alleged  to  have  been  committed  at  '*  about  12:7  o'clock 
A.  M."  on  the  9th  of  November,  1895 — all  the  said  offences  having 
been  committed  between  10:20  p.  m.  and  12:7  a.  m.,  within  one  hour 
and  forty  minutes  consecutively. 

Against  the  other  two  relators,  Joseph  O'Brien  and  John  Garvey, 
respectively,  the  respondent  issued  seventy -two  exactly  similar 
mittimu8e8,  commanding  their  imprisonment  in  the  parish  prison 
under  exactly  similar  conditions  as  those  above  described. 

It  is  thus  conclusively  established  by  the  record  that  the  three 
relators  were  found  guilby  by  the  respondent  of  seventy -two  distinct 
violations  of  one  city  ordinance  within  the  brief  space  of  one  hour 
and  forty -seven  minutes,  each  offence  having  been  committed  only 
one  and  one -half  minutes  subsequent  to  its  predecessor;  and,  under 
one  single  judgment,  each  one  of  the  relators  has  been  adjudged  and 
condemned  to  pay  the  aggregate  amount  of  seven  hundred  and 
twenty  dollars  in  fines,  and  to  suffer  alternate  imprisonment  of  two 
thousand  one  hundred  and  sixty  consecutive  days. 

The  mandate  of  the  organic  law  is  that  ''  excessive  fines  shall  not 
be  imposed,  nor  cruel  and  unusual  punishments  inflicted."  Const., 
Art.  9. 

The  foregoing  is  an  exact  reproduction  of  the  eighth  amendment 
to  the  Constitution  of  the  United  States,  and  relators  invoke  the 
protection  of  that  constitutional  provision. 

In  State  ex  rel.  Schoenhausen  vs.  Judge,  47  An.  701,  a  very  similar 
question  arose,  involving  the  legality  of  the  respondent's  decree 
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sentencing  the  relator  to  snndry  penalties  of  fine  and  imprisonment 
for  a  number  of  consecutive  contempts  of  an  order  of  his  court. 

The  opinion  states  that  <'»t  one  and  the  same  time  "  eight  rules 
were  taken  to  punish  for  contempt,  each  rule  assigning  the  viola- 
tion of  the  injunction  on  a  particular  night  of  the  period  of  the 
opening.  Each  rule  was  made  absolute,  imposing  a  penalty  of  ten 
days'  imprisonment,  so  that  beginning  with  the  first  ten  days  the 
remaining  terms  of  imprisonment  were  to  be  inflicted  until  the 
"petitioner  had  been  confined  eighty  days. 

'<  The  application  raises  the  question  whether  ib  was  competent 
for  the  lower  court  to  sentence  the  petitioner  on  those  eight  rules, 
the  sentences  all  pronounced |at  the  same  time,  to  eighty  days'  im- 
prisonment." 

And  in  passing  on  that  question  the  opinion  says:  '*  When  the 
power  of  the  court  is  invoked  to  punish  for  contempt  for  con- 
ducting a  saloon  contrary  to  the  laws  and  the  injuction  of  the  court, 
the  court  is  called  upon  to  inflict  the  appropriate  penalty,  not  to  ex- 
ceed the  maximum  of  ten  days.  If  it  is  competent  to  divide  the 
offence  of  conducting  a  saloon  in  disregard  of  the  law  into  parts  cor- 
responding with  the  number  of  nights  the  saloon  has  been  opened, 
and  thus  authorize  eight  sentences  of  ten  days  each,  pronounced  at 
the  same  time,  on  eight  different  rules,  there  would  be  no  potency 
in  the  law  flxing  the  maximum  penalty  for  contempt  at  ten  days' 
Imprisonment.     C.  P.  131. 

«The  same  theory  of  dividing  the  offence  into  parts  might  be  ex- 
tended to  the  hours  of  the  days  of  the  opening,  treating  each  hour  as 
a  distinct  offence,  and  thus  sanction  an  indeflnite  and  prolonged  im- 
prisonment, notwithstanding  the  limitation  of  ten  days  in  the  Code." 

In  our  opinion  we  held  that  that  was  a  proper  case  to  g^ant  relief ; 
and  we,  annulled  the  order  of  imprisonment  beyond  the  first  period 
of  ten  days  and  discharged  the  relator,  who  had  already  endured  the 
full  time  of  ten  days'  imprisonment  under  the  respondent's  order  of 
contempt. 

A  somewhat  parallel  case  is  found  in  the  Supreme  Court  reports, 
entitled  O'Neil  vs.  Vermont,  144  U.  S.  323, 

A-  complaint  having  been  made  before  a  justice  of  the  peace 
against  the  plaintiff  in  error,  for  a  violation  of  a  Vermont  statute 
against  selling  or  giving  away  spirituous  or  malt  liquors,  by  the  terms 
of  which  *•  every  distinct  act  of  selling,"  etc.,  was  declared  to  be 
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a  separate  and  distinct  offence  which  was  made  punishable  by  fine, 
the  justice,  upon  the  proofs  presented,  entered  up  judgment  against 
him  for  four  hundred  and  fifty -seven  offences,  and  decreed  him  to 
pay  the  sum  of  nine  thousand  one  hundred  And  forty  dollars  in  fines, 
and  four  hundred  and  seventy- two  dollars  and  ninety-six  cents  in 
costs  of  prosecution,  and  to  be  confined  at  hard  labor  in  the  house  of 
correction  for  the  term  of  one  month;  and,  *'  that  in  case  such  fines 
and  costs  should  not  be  paid  on  or  before  the  expiration  of  said  term 
of  one  month's  Imprisonment,  he  should  be  confined  at  hard  labor 
in  the  house  of  correction  for  the  further  term  of  twenty- eight  thou- 
sand eight  hundred  and  thirty- six  days,  to  be  computed  from  the 
expiration  of  said  term  of  one  month's  imprisonment." 

The  judgment  of  the  county  court  affirmed  the  judgment  which 
was  rendered  by  the  justice  of  the  peace,  slightly  reducing  the  fig- 
ures; and  its  judgment  was  affirmed  by  the  State  Supreme  Court. 

Complaint  was  made  in  that  court  that  the  punishmsnt  was  <<  cruel 
and  unusual  "  within  the  sense  of  the  Constitution  of  the  State  of 
Vermont;  but  that  court  held  that  if  the  plaintiff  in  error  had  been 
'^  subjected  to  a  severe  penalty,  it  was  simply  because  he  has  com- 
mitted a  great  many  such  offences.     *     *     * 

''The  mere  fact  that  cumulative  punishments  may  be  imposed  for 
distinct  offences  in  the  same  presecution  is  not  material  upon  that 
question.  If  the  penalty  were  unreasonably  severe  for  a  single 
offence,  the  constitutional  question  might  be  urged;  but  here  the 
unreasonableness  is  only  in  the  number  of  offences  which  the  respon- 
dent has  committed." 

In  the  Supreme  Court  of  the  United  States  a  majority  of  the  jus- 
tices were  of  opinion  that  no  Federal  question  was  involved,  and 
consequently  the  court  was  without  jurisdiction,  the  provision  of  the 
eighth  amendment  to  the  United  States  Constitution  only  .having 
reference  to  the  courts  of  the  United  States;  but  four  of  the  justices 
dissented,  and  Mr.  Justice  Field,  speaking  for  the  others,  said: 

''The  accusation  describes  only  a  single  offence;  yet  by  the  addi- 
tion of  the  words  '  at  divers  times,'  that  document  U  held  to  justify  a 
trial  and  uphold  a  conviction  for  three  hundred  and  seven  distinct 
offences,  only  one  of  which  is  set  forth  in  the  accusation     *     *      * 
all  the  others  being  brought  within  it  by  the  use  of  those  words. 

"  The  punishment  was  one  exceeding  in  severity,  considering  the 
offences  of  which  the  defendant  was  convicted,  anything  which  I 
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have  been  able  to  find  in  the  records  of  our  courts  for  the  present 
century." 

It  is  evident  that  the  Supreme  Court  of  Vermont  would  have  been 
of  the  same  opinion  as  the  dissenting  justices  of  the  United  jStates 
Supreme  Court  were  had  they  entertained  the  same  opinion  that  three 
hundred  and  seven  distinct  offences  had  been  cumulatively  charged 
against  the  complainant  in  substantially  one  accusation. 

But  in  any  event  that  decision  serves  to  forcibly  illustrate  the 
unusualness  and  severity  of  the  punishment  the  respondent  has 
inflicted  upon  the  relators  in  the  proceedings  complained  of. 

But  we  are  of  the  opinion  that  considering  the  offence  to  have 
been  a  continuing  one,  as  in  the  case  stated  by  the  Vermont  court, 
the  severity  and  unusualness  of  the  punishment  which  was 
inflicted  upon  relators  is  even  more  apparent  than  in  the  case  of 
Schoenhausen  or  O'Neil,  because  the  respondent  found  the  relators 
guilty  of  seventy -two  offences  within  the  space  of  one  hour  and 
forty  minutes,  each  offence  embracing  only  one  and  one -half 
minutes  and  one  offence  following  after  the  other  immediately  and 
consecutively. 

If  this  theory  of  punishment  by  the  respondent  be  affirmed  as 
legal  it  would  be  equivalent  to  recognizing  his  power  to  sentence  an 
individual  to  an  indefinite  period  of  imprisonment  in  default  of  pay- 
ing exorbitant  or  numerous  fines  for  the  simple  infraction  of  a 
city  ordinance. 

We  think  it  manifest  that  relators  are  entitled  to  relief  under  the 
writ  of  certiorari,  they  having  suffered  imprisonment  since  the  29th 
of  November,  1895. 

It  is  therefore  ordered  and  decreed  that  the  sentence  to  pay  a  fine 
in  excess  of  twenty-five  dollars  and  to  suffer  alternative  imprison- 
ment in  excess  of  thirty  days  was  illegal  and  void  and  violative  of 
the  provisions  of  Art.  8  of  the  Constitution  of  the  State ;  and  it  is 
further  ordered  and  decreed  that  the  relators  be  discharged  from 
custody,  and  that  the  respondent  be  taxed  with  costs. 


No.  12,062. 
State  of  Louisiana  vs.  Bakbb  Smith. 

A  complete  toandation  has  been  laid  for  the  Introduction  of  dying  declaratlone  in 
evidence  by  making  proof  that  the  attending  physician  had  told  the  deceased 
that  his  wounds  were  dangerous;  that  the  deceased  had  stated  that  he  was 
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going  to  die;  that  at  the  time  of  making  his  statement  his  extremities  were- 
cold,  and  shortly  afterward  he  died. 
The  evidence  objected  to  as  neio  evidence  not  in  rebuttal  not  being  before  us,  we- 
must  accept  the  trial  Judge's  statement  that  it  was  not,  and  sustain  his  ruUn^s 
conformably  thereto. 

A  PPEAL  from  the  Seventh  Judicial  District  Court  for  the  Parish 
'**'     of  Bast  Carroll.     Montgomery  y  J. 


M,  J,   Canningfiam,    Attorney  General,  and   Joseph  E.  Ranadelly 
District  Attorney,  for  Plaintiff,  Appellee. 


Clifton  F,  Davis,  John  B.  Stone  and  H,  P.  WellSy  Jr,,  for  Defendant,. 
Appellant. 

Submitted  on  briefs  February  16,  1896. 
Opinion  handed  down  February  24,  1896. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  Baker  Smith  and  Qeorge  Smith  were  jointly  indicted* 
on  a  charge  of  murder,  and  a  severance  of  trial  having  been  granted,, 
and  the  former  having  been  tried  and  convicted  of  manslaughter  and 
sentenced  to  twenty  years'  imprisonment  at  hard  labor  in  the  State 
penitentiary,  he  has  appealed. 

I. 

The  first  bill  of  exceptions  was  by  defendant  reserved  to  the  tes- 
timony of  one  witness  as  to  certain  statements  of  the  deceased  as  his 
dying  declarations,  on  the  ground  that  a  proper  foundation  had  not 
been  laid  for  their  introduction. 

The  statement  of  the  trial  judge  is,  that  the  proof  furnished  by 
another  witness  who  had  previously  testified  on  the  same  subject  in 
behalf  of  the  State  showed  that  the  deceased  had  said  to  him,  that 
he  was  going  to  die. 

That  the  witness  to  whose  testimony  objection  was  taken  said 
that,  at  the  time  of  the  deceased  making  his  statement,  his  hands* 
and  feet  were  cold,  and  there  was  every  sign  of  impending  death. 
That  the  attending  physician  had  previously  testified  that  the 
deceased  was  shot  through  the  breast,  and  that  he  had  informed4him. 
that  he  was  very  dangerously  wounded. 
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That  all  the  proof  showed  that  the  death  of  the  deceased  occarred 
within  one  hoar  after  the  statement  he  made  to  the  witness  whose 
evidence  is  in  question. 

On  this  summary  of  the  evidence  the  judge  relied  in  holding  that 
a  proper  foundation  had  been  laid,  and  we  think  his  judgment  was 
well  founded.  State  vs.  Keenan,  88  An.  660;  State  vs.  Scott,  12 
An.  274;  State  vs.  Newhouse,  39  An.  862;  Whar.  Grim.  Ev.,  Sees. 
282,  286;    1  Bishop  Grim.  Proc,  Sec.  1212. 

II. 

The  second  bill  relates  to  the  refusal  of  the  judge  to  sustain  de- 
fendant's objection  to  certain  questions  which  were  propounded  by 
the  District  Attorney  to  his  witness  while  under  examination. 

The  statement  made  by  defendant's  counsel  in  the  bill  is  that  on 
the  cross-examination  of  one  of  his  witnesses  she  was  asked  if  she 
had  not  heard  one  Hannah  HamiJton  remark  the  day  after  the 
shooting  occurred  that  she  also  had  been  shot  at  the  time  the  ac- 
cused shot  and  killed  John  Giles,  for  the  murder  of  whom  the  de  - 
f endant  was  indicted ;  and  that  to  this  testimony  counsel  had  urged 
the  objection  that  the  witness  had  not  been  questioned  on  that  point 
in  his  examination-in-chief,  and  that  it  did  not  serve  to  explain 
anything  brought  out  in  the  direct  examination  of  the  witness,  nor 
to  test  the  credibility  of  the  witness —the  judge  remarking  at  the 
time  that  '*  the  District  Attorney  had  the  right  to  find  out  all  the 
witness  knew." 

The  judge  assigns  as  the  reason  for  overruling  the  objection  that 
the  question  asked  was,  in  his  opinion,  in  rebuttal  of  the  evidence 
of  Hannah  Hamilton,  which  had  been  offered  by  the  defence  to  the 
effect  that  she  had  been  shot  in  the  fight  between'  the  accused  and 
the  deceased.  That  the  witness  whose  testimony  is  in  question  had 
testified  relative  to  all,  or  nearly  all,  the  circumstances  of  the  kill- 
ing, and  the  cross-examination  was,  in  (his)  opinion,  intended  to 
test  the  credibility  of  the  witness,  and  the  objection  was  overruled 
for  that  reason." 

Taking  all  the  statements  together,  there  is  nothing  to  show  that 
the  testimony  objected  to  was  not  in  rebuttal  of  the  testimony  in 
chief;  and  this  being  so,  the  objection  disappears.  State  vs.  Bos- 
well,  45  An.  1158. 
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III. 

The  third  bill  relates  to  certain  evidence  which  the  State  offered 
in  rebuttal,  but  which  defendant's  counsel  claims  was  testimony  in 
chief. 

The  statement  of  the  defendant  is  that  the  State  offered  to  show 
that  certain  pistol  balls  belonged  to  George  Smith,  the  brother  of 
the  accused,  who  is  jointly  indicted,  and  that  he  objected  to  same  on 
the  ground  that  he  had  offered  proof  only  to  the  effect  that  the  pis- 
tol balls  were  of  the  same  kind  as  those  the  deceased  had  at  the  time 
of  the  killing,  and  not  to  prove  that  he  was  the  owner  of  them. 

And  the  statement  of  the  judge  is  that  the  objection  was  overruled 
because  the  pistol  had  been  offered  in  evidence  by  the  defence,  and 
much  evidence  had  been  introduced  concerning  the  same,  and  with 
reference  to  cartridges,  also,  which  were  said  to  have  been  found  on 
or  near  the  deceased,  the  tendency  of  which  was  to  prove  that  the 
pistol  belonged  to  the  deceased. 

The  complaint  of  defendant's  counsel  chiefly  is  that  the  case  hav- 
ing been  closed  on  the  part  of  the  accused,  the  ruling  of  the  court 
imposed  upon  him  a  great  hardship  from  the  effect  of  which  be  is 
entitled  to  be  relieved ;  but  in  the  light  of  the  judge's  statement  we 
can  not  view  it  in  that  way.  The  question  of  the  ownership  of  the 
particular  pistol  balls  may  not  have  been  gone  into  by  the  defen'^.e; 
but  it 's  quite  evident  that  questions  of  a  closely  kindred  nature 
have  been  explored,  the  object  of  which  was  to  place  the  matter  in 
doubt  as  to  the  party  using  them.  In  response  it  was  a  proper  in  - 
quiry  to  ascertain  their  ownership. 

IV. 

The  fourth  bill  relates  to  the  declination  of  the  judge  to  permit  the 
defendant  to  introduce  additional  testimony  in  reference  to  the 
pistol  balls,  after  the  State  had  closed  her  evidence  in  rebuttal,  and 
had  submitted  the  case — said  evidence  relating  to  the  size  and  shape 
of  the  balls,  and  to  the  general  effect  that  same  could  not  have  been 
reasonably  used  by  the  accused  in  the  pistol  which  had  been  exhibited 
to  the  jury. 

In  his  statement,  the  judge  recapitulated  the  facts  adduced  to  the 
effect  that  the  pistol  to  which  the  cartridges  in  question  belonged 
was  that  owned  by  Qeorge  Smith,  the  brother  of  the  accused  on 
trial  and  his  co-defendant;  and  hence,  in  his  opinion,  the  evidence 
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referred  to  was  strictly  in  rebuttal,  as  stated  and  explained  in  the 
previous  paragraph,  and  the  defendant  was  not  entitled  to  reopen  the 
question  after  the  case  had  been  closed,  on  the  theory  that  this  was 
new  evidence. 

Our  examination  of  this  case  has  satisfied  us  that  the  trial  judge 
has  committed  no  error  in  the  mlings  he  made. 

Judgment  affirmed. 


No.  12,023. 
S.  Levy  and  L.  M.  Carter,  Syndics,  vs.  A.  R.  Thompson,  Sheriff, 

ET  ALS. 

A  probate  8  tie  only  divests  mortKages  whloh  have  been  imposed  upon  the  prop- 
erty by  the  deceased,  and  not  those  which  have  been  Imposed  upon  It  by  his 
vendors;  and  no  greater  right  can  be  afllrmed  of  a  sale  made  by  a  syndic  of  an 
Insolvent's  estate. 

A  holder  of  a  mortgage  first  In  rank,  which  was  granted  by  the  vendor  of  the  in- 
solvent, may  proceed  by  seizure  and  sale  in  its  foreclosure,  disregarding  a 
previous  order  of  sale,  granted  in  favor  of  the  syndic  of  his  mortgagor's 
vendee. 

Under  the  provisions  of  Act  50  of  1886  actual  damages  resulting  m»y  be  awarded 
In  the  suit  in  which  the  injunction  has  been  dissolved. 

A  PPEAL  from  the  Second  Judicial  District  Court  for  the  Parish  of 
-^    Bossier.     Watkinaj  J. 


A,  H.  Leonard^  F.  O,  Thatcher  and  D.  T.  Land,  for  Plaintiffs  and 
Appellants. 


Wise  &  Hemdon,  for  Defendants  and  Appellees. 


Submitted  on  briefs  January  22,  1896. 
Judgment  handed  down  February  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Plaintiffs  enjoined  the  sheriff  from  proceeding  with 
the  execution  of  an  order  of  seizure  and  sale  in  the  foreclosure  of  a 
first  mortgage  on  property  in  their  possession  as  the  syndics  of  the 
creditors  of  the  insolvent,  S.  J.  Zeigler,  on  the  following  grounds, 
viz.: 
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That  by  the  cession  and  surrender  of  the  insolvent,  and  the  accept- 
ance thereof  by  the  jadge,  the  District  Coart  of  Caddo  parish 
acqaired  complete  jurisdiction  over  the  property;  and  that  in  pur- 
suance of  the  recommendations  of  a  meeting  of  the  ci editors  of  the 
insolvent,  that  court  granted  an  order  for  the  sale  of  all  the  property 
surrendered  on  the  80th  of  July,  1894 ;  and  that  conformably  to  that 
order  a  writ  of  sale  was  issued  and  placed  in  the  hands  of  the  sheriff, 
and  the  property  was  seized  and  advertised  for  sale. 

That  ^'  for  good  and  sufficient  reasons  "  the  sale  was  postponed  by 
the- syndics. 

Petitioners  aver  that  the  court  of  Caddo  parish  having  first 
acquired  jurisdiction  of  said  insolvency  and  of  the  property  sur- 
rendered, and  having  issued  an  order  for  its  sale,  the  subsequent 
order  of  seizure  and  sale  in  behalf  of  a  mortgage  creditor  is  abso- 
lutely null  and  void  for  want  of  jurisdiction. 

The  answer  of  the  defendant  Thompson  is  that  he  is  not  a  creditor 
of  the  insolvent,  Zeigler,  and,  for  that  reason,  was  not  bound  by  his 
cessio  bonorum;  but  he  avers  that  he  is  a  creditor  of  S.  W.  Vance, 
whose  indebtedness  to  him  was  secured  by  a  mortgage  upon  his 
property,  which  has  been  since  conveyed  cum  onere  to  Zeigler. 

That  this  mortgage  contains  the  stipulation  of  the  pact  de  non 
alienando,  and  imports  a  confession  of  judgment,  and  that  these 
provisions  of  the  act  entitle  him  to  proceed  against  the  mortgaged 
property  in  whatsoever  hands  the  same  may  be  found  without  refer- 
ence to  any  alienation  thereof. 

That  he  has  not  had  any  notice  of  the  proceedings  in  the  insolv- 
ency of  Zeigler,  and  has  a  right  to  proceed  without  any  reference 
thereto. 

He  prays  for  the  dissolution  of  the  injuncbion  with  seven  hundred 
and  fifty  dollars  damages,  for  this,  viz. : 

For  attorneys'  fees  five  hundred  dollars,  and  two  hundred  and 
fifty  dollars  general  damages  for  the  delay  and  loss  of  time  in  the 
collection  of  his  debt. 

On  the  trial  there  was  judgment  in  favor  of  the  defendants,  dis- 
solving plaintiffs'  injunction,  and  condemning  them  to  pay  the  sum  of 
four  hundred  and  twenty -eight  dollars  damages  for  the  wrongful 
issuance  of  the  writ. 

The  case  Was  submitted  and  decided  upon  the  following  agreed 
statement  of  facts,  viz. : 
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That  on  the  19th  of  June,  1891,  S.  W.  Vance  executed  a  mortgage 
upon  the  lands  in  controversy  in  favor  of  Norman  F.  Thompson,  of 
New  York,  the  act  containing  the  stipulation  of  Ihe  non- alienation 
pact. 

That  subsequently  Vance  mortgaged  the  same  property  to  8.  J. 
Zeigler,  the  act  containing  the  non -alienation  elause  also. 

That  subsequently  S.  Levy  became  the  owner  of  the  second  mort- 
gage notes  which  were  issued  to  Zeigler  and  foreclosed  the  mortgage, 
and  purchased  the  property  at  sheriff's  sale. 

That  S.  Levy  then  conveyed  the  property  back  to  Zeigler,  who 
thereafter  continued  to  be  the  owner,  and  it  was  embraced  in  the 
schedule  of  his  assets  which  was  filed  on  the  third  of  July,  1894. 

That  on  the  14th  of  Jaly,  1894,  a  meeting  of  the  creditors  of  the 
insolvenc  was  invoked,  and  they  recommended  a  sale  of  all  the  real 
estate  which  had  been  surrendered,  directing  that  all  property  mort- 
gaged should  be  sold  upon  the  terms  and  conditions  specified  in  the 
mortgage  acts. 

That  conformably  to  said  recommendations  an  order  of  sale  was 
granted  by  the  judge  directing  the  sale  to  be  made  by  the  syndics, 
and  a  commission  was  duly  issued  and  the  sales  were  advertised  to 
take  place  on  December  1,  1894. 

That  the  sale  was  postponed  by  the  syndics,  and  they  have  re- 
tained the  aforesaid  commission,  the  sale  order  remaining  un- 
revoked. 

That  the  property  was  seized  by  the  sheriff  under  a  writ  of  seizure 
and  sale  taken  out  by  Thompson  on  the  23d  of  March,  1895,  under 
an  order  of  seizure  and  sale  which  was  granted  on  the  14th  of 
March,  1895. 

That  prior  to  the  order  of  sale  in  the  insolvency  of  Zeigler  the 
children  of  Zeigler  brought  suit  in  the  parish  where  part  of  the 
property  is  situated  to  recover  one -fourth  interest  therein,  and  this 
suit  is  still  pending  and  undecided. 

Under  this  state  of  facts  we]are  to  determine  whether  the  writ  of 
seizure  and  sale  was  legally  issued. 

It  did  unquestionably,  unless  the  power  to  order  a  sale  had  been 
exhausted  by  the  allowance  of  the  previous  order  of  sale  in  the  in- 
solvency of  Zeigler. 

The  seizing  creditor,  Thompson,  was  not  a  creditor  of  the  insol- 
vent, and  was  neither  party  or  privy  to  the  insolvency  proceedinga 
of  Zeigler. 
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His  mortgage  was  granted  by  Vance,  who  sabseqaently  mort- 
gaged the  same  property  to  Zeigler. 

Each  of  those  acts  contained  the  pact  de  iwm  alienando. 

Thereafter  Levy  acquired  the  mortgage  notes  last  secured,  fore- 
closed, purchased  and  conveyed  to  Zeigler,  retaining  a  mortgage. 

Zeigler  surrendered  the  property,  and  the  syndics  procured  an 
order  for  its  sale. 

It  has  been  repeatedly  held  that  a  probate  sale  of  succession  prop- 
erty only  divests  it  of  the  mortgages  which  have  been  imposed  upon 
it  by  the  deceased,  but  not  those  which  had  been  imposed  upon  it 
by  his  vendors.  Johnston  vs.  Bell,  6  N.  S.  384;  Swindler  vs.  Pey- 
roux,  5  La.  468;  Succession  of  Triche,  29  An.  884;  Powell  vs. 
Hayes,  81  An.  789. 

Certainly  no  greater  power  can  be  affirmed  to  exist  in  the  syndic 
of  an  insolvent. 

On  this  view  of  the  law  a  sale  made  by  the  syndic  under  the  order 
granted  in  the  insolvent  proceedings  would  not  have  the  effect  of 
divesting  the  defendant's  mortgage ;  and  it  follows,  necessarily,  that 
he  had  a  right  to  proceed  with  the  seizure  and  sale  of  the  property, 
disregarding  the  order  in  the  insolvency  altogether. 

The  right  of  such  a  mortgage  creditor  to  proceed,  by  executory 
process,  against  the  succession  representative  of  his  deceased 
debtor,  during  the  period  of  administration,  is  well  recognized ;  and 
there  is  ample  authority  in  our  jurisprudence  for  an  executory  cred- 
itor to  procure  an  order  of  seizure  and  sale  after  an  order  of  sale 
has  been  obtained  in  the  succession,  under  exceptional  circumstances. 

A  familiar  illustration  of  this  sort  is  found  in  Succession  of  Adam 
Thompson,  42  An.  119,  wherein  all  of  the  authorities  pro  et  eon  are 
collated. 

But  as  the  question  presented  in  the  instant  case  is  dissimilar,  we 
need  not  go  over  the  authorities  again.  We  consider  it  of  no  prac- 
tical importance  that  the  creditors  of  the  insolvent  ordered  sale  to 
be  made  on  precisely  the  same  terms  as  those  contained  in  Thomp  - 
son's  mortgage,  inasmuch  as  we  are  of  opinion  that  a  sale  made 
under  the  order  in  the  insolvency  would  not  discharge  his  mortgage. 
Troendale  vs.  DeBonchel,  33  An.  763;  Succession  of  Vancourt,  11 
An.  834. 

We  are  of  opinion  that  the  judge  a  qu^  correctly  dissolved  the 
plaintiff's  injunction. 
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The  allowance  of  four  hundred  dollars  attorney's  fees  is  ample. 

The  controversy  was  not  an  animated  or  protracted  one,  and  the 
mortgage  provides  for  attorneys  for  the  collection  of  the  debt. 

We  must  decline  to  increase  that  allowance. 

The  twenty -eight  dollars  allowed  cover  the  expenditures. 

Such  damages  are  in  their  nature  actual  and  do  not  come  within 
the  purview  of  0.  P.  304. 

They  may  be  awarded  in  the  injunction  suit.     Act  50  of  1886. 

Judgment  affirmed. 


No.  11,904. 

Mrs.  Jbnnib  B.  Fbnn  vs.  Union  Cbntbal  Life  Insubanob 

Company.  ^_^| 

In  case  an  insurer  and  Insared  agrbe  that  the  latter  may  give  and  the  former  will 
accept  notes  for  the  first  annual  premium  on  a  policy  of  life  insurance,  pay- 
able in  instalments,  and  that  the  default  of  the  maker  in  paying  any  one  of 
them  at  maturity  should  operate  as  a  rerocation  of  the  policy,  default  on  the 
part  of  the  insured  makes  the  contract  void  ipio  factor  both  as  to  the  insured 
and  the  beneficiary. 

The  rights  of  a  beneficiary  in  a  life  insurance  policy  are  purely  derivative,  and 
altogether  dependent  upon  the  terms  and  conditions  of  the  contract.  He  can 
insist  upon  the  Integrity  of  the  contract  being  preserved  and  maintained 
in  gtatu  quo.  Nothing  more.  He  can  not  claim  the  right  to  be  placed  in 
a  better  position  than  the  Insured  has  placed  himself. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


DinkeUpiel  <£r  Hart  &nd  James  J.  McLoughlin  and  Frank  McGloin  for 
Plaintiff,  Apellant. 


Fenner,  Henderson  <£r  Fenner  for  Defendants,  Appellees. 


Argued  and  submitted  February  13,  1896. 
Opinion  handed  down  March  9,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  suit  is  brought  by  the  beneficiary  named  in  a 
life  insurance  policy  for  the  recovery  of  five  thousand  dollars  on  a 
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contract  of  life  insurance,  and  from  a  jadgment  in  favor  of  the 
defendant  the  plaintiff  has  appealed. 

Resistance  to  the  plaintiff's  demand,  as  stated  in  defendant's 
answer,  is  that  notwithstanding  the  policy  of  life  insurance  was 
executed  in  due  form  and  duly  delivered  to  the  insured,  '<  it  was 
not  in  force  at  the  date  of  (his)  alleged  death  on  the  80th  of  Decem- 
ber, 1898. 

'^That  the  said  policy  was,  at  the  time,  absolutely  null  and  void, 
and  of  no  effect  for  this,  to- wit:  that  the  said  policy  was  issued  in 
terms  upon  its  face,  in  consideration  of  the  payment,  when  due,  of 
any  and  all  notes  given  for  premiums  or  parts  of  the  same,  and  con  - 
tains  upon  ite /ace  f/te  express  stipulation  that  the  failure  upon  the 
part  of  the  insured  to  pay  any  of  the  first  three  annual  premiums  or 
notes,  or  interest  upon  notes,  given  to  the  company  for  any  of  said 
premiums  on  or  before  the  days  upon  which  they  may  become  due, 
at  the  office  of  the  company  in  the  city  of  Cincinnati,  or  to  the 
authorized  agent  on  producing  a  receipt  therefor  signed  by  the  pres- 
ident, vice  president  or  secretary,  should  avoid  and  nullify  the  policy 
vdthout  action  on  the  part  of  the  company  or  notice  to  the  assured  or 
beneficiary;  and  all  payments  made  upon  said  policy  shall  be  deemed 
earned  as  premiums  during  its  currency,  and  the  further  stipulation 
that  all  notes  given  for  premiums,  with  their  conditions,  were  made 
a  part  of  the  contract,"  etc. 

That  Charles  J.  Fenn,  the  insured,  ^Hn  payment  of  the  first  annual- 
premium  upon  the  said  policy,  gave  four  certain  promissory  notes, 
all  dated  on  September  15, 1898," — contemporaneously  with  the  date 
on  which  the  policy  was  executed — and  each  one  of  which  contained 
'*  upon  its  face  the  express  stipulation  that  the  policy  in  part  pay  - 
ment  of  the  premium  on  which  it  vxis  given,  should,  without  notice  to 
any  of  the  parties  interested  therein,  be  null  and  void  on  the  failure  to 
pay  the  note  at  maturity, ^^  etc. 

That  each  of  the  notes  contained  the  further  stipulation  ''  that,  in 
case  the  note  was  not  paid  at  maturity,  the  full  amount  of  premium 
should  be  considered  earned  as  premium  during  its  currency,  and  the 
note  payable  vjithout  reviving  the  policy  or  any  of  its  provisions.^^ 

That  at  the  time  of  the  death  of  the  insured  the  note  for  twenty- 
four  dollars  and  fifty  cents  was  past  due  and  unpaid,  and  ^Hhe  policy 
was  thereby  rendered  null  and  void  and  of  no  effect.[^     (Our  italics.) 
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We  have  made  from  the  answer  the  foregoing  extracts  as  clearly 
expressing  the  theory  on  which  the  insurance  company  seeks  to 
establish  its  non-liability  on  its  contract,  and  we  take  the  following 
to  be  an  accurate  synopsis  of  it,  viz. : 

1.  That  it  appears  upon  the  /ac6  of  the  policy  and  from  the  terms 
therein  employed  that  it  was  issued  in  consideration  of  certain  notes 
which  the  insured  gave  in  payment  of  the  first  premium. 

2.  That  upon  the  face  of  the  policy  it  is  stipulated  that  the  failure 
to  pay  any  of  the  first  three  annual  premiums,  or  notes  give.i  for 
premiums,  on  or  before  their  maturity,  <*  should  avoid  and  nullify 
the  policy  witfiout  action  on  the  part  of  the  company,  or  notice  to  the 
assured  or  beneficiary,*^ 

3.  That  'Mn  payment  of  the  first  annual  premium  upon  said  pol- 
icy," the  insured  executed  four  notes,  one  of  which  was  due  and 
unpaid  at  the  time  of  the  death  of  the  insured ;  and  that  each  of 
said  notes  contained  the  stipulation  that,  upon  failure  of  the  insured 
to  pay  at  maturity,  the  policy  should  be  revoked  and  annulled  ipso 
facto,  and  without  notice  to  him  or  the  beneficiary. 

4.  That  each  note  contained  the  further  stipulation  that  in  case 
any  of  the  notes  should  not  be  punctually  paid  at  the  maturity 
thereof,  '*  the  full  amount  of  premium  should  be  considered  as  earned 
as  premium  during  its  cunency,  and  the  note  payable,  without  re- 
viving the  policy  or  any  of  its  stipulations." 

Manifestly,  the  defendant's  contention  is  that  the  failure  of  the 
insured  to  pay  one  of  the  four  notes,  which  he  gave  in  payment  of  the 
lirst  premium,  resulted  in  the  annulment^  ipso  facto ^  of  the  policy, 
%BithQiut  action  on  the  part  of  the  insurance  company,  or  notice  to  the 
beneficiary;  and  not  that  the  policy  had  not  been  regularly  executed 
and  issued,  and  delivered  into  the  possession  of  the  insured  for  the 
benefit  of  the  beneficiary. 

It  is  equally  evident  that,  in  support  of  the  alleged  revocation  of 
a  previously  existing  and  valid  policy,  the  defendant  solely  relies 
upon  the  face  of  the  policy  and  the  terms  thereof,  and  those  of  the 
notes  of  the  insured. 

On  the  contrary,  the  contention  of  the  plaintiff  is  that  there  is 
nothing  in  the  recitals  of  the  policy  to  indicate  that  the  insured  gave 
notes  in  payment  of  the  first  annual  premium;  that  she  had  no 
knowledge  or  notice  ol  their  existence,  and  is  in  no  way  bound  by 
the  stipulations  thereof,  and  has  a  right  to  rely  upon  the  policy  as 
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the  beneficiary  therein  named,  and  to  insist  upon  the  company's 
performance  of  its  obligations  therein  contained,  as  stipulations  jHmr 
autruij  of  which  she  claims  the  benefit. 

There  is  no  controversy  as  to  the  facts.  They  are  admitted  by  the 
plaintiff  to  be  as  stated ;  but  her  counsel  objected  to  the  introduction 
in  evidence  of  the  notes  of  the  insured,  or  any  statement  in  reference 
to  them,  on  the  ground  that  same  are  not  binding  upon  her  as  benefi- 
ciary, representing  as  they  do  transactions  between  the  company  and 
the  insured,  to  which  she  was  neither  a  party  or  privy.  That  while 
there  was  a  blank  space  on  the  notes  expressly  reserved  for  her 
signature,  the  same  was  never  signed  by  her  as  beneficiary ;  and  that 
the  same  had  never  been  presented  to  her  for  her  signature.  That 
the  policy  acknowledges  the  receipt  of  the  first  premium  by  the 
company,  and  declares  that  the  failure  to  pay  any  particular  note 
does  not  annul  or  avoid  the  same ;  and  that  the  company  alleges  the 
default  of  the  insured  '*  and  claims  as  the  debt  of  the  insured  the 
amount  of  the  unpaid  notes."  That  if  the  effect  of  the  evidence 
would  be  to  destroy  the  contract  of  insurance,  the  evidence  is  further 
inadmissible  on  the  ground  that  a  contract  can  not  be  created  and 
destroyed  by  the  same  act.  That  while  the  notes  and  the  evidence 
of  the  default  of  the  insured  may  be  binding  and  conclusive  between 
the  insured  and  the  company,  same  can  not  have  any  effect  upon  the 
rights  of  the  plaintiff  as  beneficiary. 

In  connection  with  the  notes  of  the  insured  the  defendants' 
counsel  offered  in  evidence  the  company's  receipt  which  is  annexed 
to  the  policy.     To  this  offer  the  same  objections  were  urged. 

The  court  ruled  that  the  objections  went  to  the  effect  which  is  to 
be  given  to  the  testimony,  and  not  to  its  admissibility. 

We  think  the  ruling  was  correct,  as  it  is  always  the  better  practice 
to  admit  testimony  rather  than  to  reject  it,  as  by  this  means  the  court 
is  placed  in  possession  of  all  the  facts,  and  is  thereby  frequently 
aided  in  arriving  at  a  juster  and  more  accurate  conclusion  than  it 
could  otherwise  have  done. 

Having  premised  this  much,  we  are  prepared  to  examine  and 
consider  the  terms  of  the  insurance  company's  engagement. 

The  policy  provides  that  the  company  insured  the  life  of  Charles 
J.  Fenn  in  the  amount  of  five  thousand  dollars  for  the  term  of  his 
natural  life,  and  upon  the  death  of  the  insurejd  it  agreed  to  pay  that 
sum  to  Jennie  B.  Fenn  his  mother  or  to  her  legal  representatives, 
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the  balatice  of  the  year's  premium,  if  any,  and  all  other  indebted- 
ness to  the  company  being  deducted. 

It  provides  further,  that  ^'  in  case  the  insured  dies  while  the  said 
term  policy  is  in  force  the  amount  of  foreborne  premiums  shall  be 
*     *     *     deducted  from  the  sum  insured." 

Upon  the  reverse  of  the  policy  are  endorsed  certain  conditions 
and  as^reements,  from  which  we  extract  the  following,  ^iz. : 

1.  <'  This  policy  shall  not  be  valid  and  binding  until  the  first  pre- 
mium is  paid  to  the  company  or  its  authorized  agent,  and  the  receipt 
hereto  attached  countersigned  by  the  company's  agent,  and  delivered 
during  the  lifetime  of  the  assured;  and  all  premiums  or. notes,  or 
interest  upon  notes  given  the  company  for  premiums,  shall  be  paid 
on  or  before  the  days  upon  which  they  become  due,"  etc. 

8.  '*  Upon  the  violation  of  any  of  the  foregoing  conditions  this 
policy  shall  be  null  and  void  without  action  on  the  part  of  the  com- 
pany, or  notice  to  the  insured  or  beneficiary,  and  all  payments  made 
herein     *     *     *     ghall  be  forfeited  to  the  company,"  etc. 

As  if  to  make  *^  assurance  doubly  sure,"  the  following  general 
stipulation  is  appended  at  the  foot  of  the  said  '*  conditions  and 
agreements,"  viz. : 

*^The  contract  of  insurance  between  the  parties  hereto  is  coih- 
pletely  set  forth  in  the  policy,  and  the  application  for  the  same,  nor 
is  any  forfeiture  under  it  waived  save  by  an  agreement  in  writing, 
signed  by  the  president,"  etc. 

The  receipt  annexed  to  the  policy  contains  the  following  recitals, 
viz.: 

^*  Received  ninety  dollars  and  fifty  cents,  being  the  first  premium 
upon  policy  number  one  hundred  and  nine  thousand  five  hundred 
and  eighty- one,  issued  upon  the  life  of  Charles  J.  Fenn,  continuing 
said  policy  in  force  to  the  15th  of  September,  1894. 

<*  This  receipt  is  subject  to  the  conditions  of  any  and  all  notes 
which  have  been  given,  or  may  be  given,  for  the  amount  of  said 
premium,  or  any  part  thereof,"  etc. 

It  was  signed  by  the  secretary  and  countersigned  by  the  local 
agent  of  the  company,  and  became  an  essential  part  of  the  contract 
of  insurance.  Thereupon  the  policy  was  delivered  to  the  insured, 
and  the  rights  of  the  beneficiary  named  in  the  policy  attached ;  but 
they  attached  subject  to  the  conditions  and  limitations  imposed  by 
the  terms  and  the  conditions  of  the  contract  and  the  receipt. 
35 
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The  policy,  receipt  and  notes  must  be  deemed  and  treated  as  parts 
of  the  same  engagement. 

They  are  of  contemporaneous  date,  and  each  one  refers  to  the 
other.     Isador  Bash  &  Co.  vs.  Wolf,  48  An. 

The  rights  of  a  beneficiary  in  a  policy  of  life  insorance  are  deriva- 
tive, and  altogether  dependent  upon  the  terms  and  conditions  of  the 
contract.  He  can  insist  upon  the  integrity  of  the  contract  being 
preserved  and  maintained  in  statu  quo;  but  he  can  not  claim  the 
right  to  be  placed  upon  a  better  footing  than  the  insured  has  placed 
himself. 

In  the  instant  case  the  insurer  and  insured  consented  and  agreed 
that  the  latter  might  give,  and  that  the  former  would  accept,  time 
notes  for  the  first  annual  premium,  in  instalments ;  and  that  the  de- 
fault of  the  maker  in  paying  either  at  its  maturity  should  have  the 
effect  of  resolving  the  contract  and  avoiding  the  policy. 

Of  that  option  the  insured  availed  himself,  and  afterward  failed  to 
pay  the  note  first  maturing,  and  in  that  situation  he  died. 

On  this  state  of  facts  the  policy  became  null  and  void,  ipso  facto 
with  regard  to  the  insured  and  the  beneficiary. 

Judgment  affirmed. 


4»  m  No.  11,816. 
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Bessie  Lutt. 

The  tutor  some  time  after  he  had  qualified  Id  that  capacity  adopted  his  ward  by 
authentic  act  duly  authorized. 

After  the  adoption  a  relative  of  the  minor  obtained  the  appointment  of  under 
tutor  and  moved  the  court  to  compel  the  tutor  to  file  an  account  of  tntorship. 

The  account  was  filed,  but  a  protest  was  made  on  the  ground  that  as  an  adoptant, 
succeeding  to  the  faMier,  and  his  wife  to  the  mother,  he  owed  an  account  to 
the  ward  only,  and  that  at  her  majority  or  emancipation. 

The  court  holds  that  the  tutor  may  adopt  his  ward,  but  that  he  does  not  thereby 
.    acquire  any  right  over  the  minor's  estate  that  he  did  not  have  as  tutor. 

He  can  not  lessen  his  responsibility,  or  that  of  the  securities  on  his  bond  as  tutor 
by  becoming  an  adoptant. 

On  ^he  second>ranch  of  the  case,  under  the  textual  provision  of  the  CiYll  Code 
the  court  holds  "  that  the  tutor  Is  bound  to  give  an  account  of  bis  administra- 
tion whenever  he  is  ordered  to  do  so  by  the  Judge." 

And  that  while  the  costs  are  to  be  paid  out  of  tbc  minor's  estate,  ordinarily,  there 
Is  no  necessity  for  very  expensive  litigation  and  large  bills  of  costs. 
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APPEAL  from  the  Oivil  District  Oonrt  for  the  Parish  of  Orleans. 
King,  J. 


Benjamin  Rice  Forman  for  Charles  Banr,  Tutor,  Appellee. 


Cfarroll  &  Ckirroll  for  Thomas  Powell,  Under-tntor,  Appellant. 


Argued  and  sabmitted  February  26,  1896. 
Opinion  handed  down  March  9,  1896. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  plaintiff,  an  uncle,  as  under-tutor  of  the  minor 
Bessie  Lutt,  suggestidK  that  no  account  had  ever  been  filed  by 
Bauer,  filed  a  rule  on  Bauer,  her  tutor,  to  compel  him  to  render  an 
account  of  tutorship. 

Bauer  qualified  in  1883  tutor  of  the  minor  and  gave  bond  with 
surety  in  amount  equal  to  the  inventory  taken  at  the  time. 

About  four  years  afterward  Bauer  and  his  wife  applied  to  the  Civil 
District  Court  for  permission  to  adopt  the  former's  ward.  Judgment 
was  granted  upon  the  application,  and  subsequently,  by  authentic 
act,  the  minor  was  adopted  by  them.  The  under-tutor  was  api 
pointed  some  time  after  the  minor  had  been  adopted. 

Bauer  interposed  an  exception  to  the  rule,  averring  that  the  ap- 
pointment of  Powell  as  under-tutor  was  void ;  that  by  the  effect  of 
the  adoption  he  and  his  wife  became  the  legal  parents  of  the  minor ; 
entitled  to  the  usufruct  of  the  property,  and  that  he  owed  no  ac- 
count until  her  majority  or  emanicipation. 

Moreover,  the  defendant  in  rule  pleaded;  if  Powell  had  been  ap- 
pointed under-tutor  that  the  only  action  is  one  of  removal  and  to 
cause  another  tutor  to  be  appointed. 

The  exception  was  maintained  by  the  District  Court  and  the  rights^ 
of  the  minor  reserved  were  to  be  asserted  when  she  becomes  of  age. 

The  under-tutor  appeals  from  the  judgment. 

We  will  not  specially  pass  upon  the  validity  of  the  adoption.  We 
have  found  no  reason  to  declare  it  invalid. 

The  following  propositions  suggest  questions  presented  for  our 
determination : 
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1.  The  effect  of  the  adoption  upon  the  tutorship. 

2.  The  right  of  action  of  the  under- tutor  against  the  tutor. 

The  different  statutes  relative  to  adoption  do  not  change  the 
responsibility  of  the  tutor  or  lessen  his  obligation  to  account  for  his 
administration.  These  statutes  do  not,  either  expressly  or  by  impli- 
cation, amend  the  articles  of  the  Civil  Code  on  the  subject  of  tutor- 
ship. 

The  provisions  of  the  Code  throughout  are  that  the  tutor  shall 
have  the  care  of  the  person  and  property  of  the  minor. 

The  statutes  relative  to  adoption  have  not  given  to  the  word 
<<  adoption  "  the  broad  and  unrestricted  meaning,  in  so  far  as  relates 
to  the  persons  adopting,  that  it  had  during  early  periods  in  the 
history  of  the  civil  law,  when  the  adoptant  was  entitled  to  the  prop- 
erty of  the  son  and  exercised  toward  him  all  the  rights  and  privileges 
of  a  father;  in  short,  when  the  relationship  was  to  all  intents  and 
purposes  the  same  as  existed  between  natural  father  and  son;  when 
persons  brought  into  a  family  by  adoption  obtained  the  same  rights 
as  if  they  had  been  bom  in  that  family,  and  when  on  the  other  hand 
persons  who  passed  out  of  the  family  by  adoption,  which  brought 
them  under  a  new  patria  poteatas,  lost  all  which  had  been  theirs  by 
birth. 

This  was  the  view,  substantially  taken  of  the  Roman  law  in  several 
decisions  of  this  court,  in  so  far  as  the  person  adopted  was  con- 
cerned. 

The  first  was  the  case  of  Vidal  vs.  Commagere,  13  An.  516. 

The  rights  of  the  adoptant  were  never  referred  to  in  any  of  the 
decisions  of  this  court,  save  in  one  case,  and  that  does  not  sustain 
the  contention  of  the  tutor  and  adoptant  here. 

We  refer  to  the  case  of  Succession  of  Forstall,  25  An.  480.  The 
law  upon  the  subject  has  not  been  uniform  and  unvarying.  It  has 
been  altered,  and  important  changes  made  even  under  the  Romans 
at  a  period  later  than  that  above  referred  to  in  the  history  of  the 
civil  law. 

We  copy  from  D.  I,  T.  7,  C.  VIII,  T.  48: 

8ed  hodie  ex  nostra  constitutione  cum  fHivs-familicLS  a  patre  naturali 
extraneas  peraonsB  in  adoptionem  datur,  jurapatfis^  naturalU  nUnitne 
dissolvuntur ;  nee  quicquamad  pattern  adoptivum  transit  nee  in  potea- 
tate  ejus  est;  licet  ab  intestato  Jura  successionis  ei  a  nobis  tributa  sint. 
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From  this  extract  it  is  evident  that  ander  the  reign  of  Justinian 
the  power  of  the  father  was  not  entirely  dissolved  by  the  adoption 
of  his  child. 

The  principle  relative  to  adoption  has  encountered  downright 
opposition  at  times. 

The  Israelites  of  old  were  nnacqaainted  with  the  process  of  adop- 
tion ;  it  would  have  been,  with  them,  inconsistent  with  the  Mosaic 
law  regarding  the  inheritance  of  property.  The  views  of  their 
descendants  upon  the  subject  are  not  as  rigid  and  unbending. 

The  conclusions  of  Mr.  Laurent,  the  French  commentator,  are 
decidedly  against  the  process  of  adoption.  He  announces  unquali- 
fiedly that  the  ancient  Germans  ignored  all  laws  upon  the  subject, 
and  made  part  of  their  unvarying  custom  ''  adoption  n'a  lieu,^^ 

But  on  the  other  hand  Merlin  is  authority  for  the  state- 
ment that  adoption  among  the  ancient  Germans  was  made 
with  military  ceremony;  that  in  compliance  with  that  cus- 
tom, Guetrai,  King  of  Orleans  and  Burgundy,  wishing  to  de- 
clare his  nephew  Ghildebert  of  age,  and  to  adopt  him,  said 
to  him :  '*  I  have  placed  this  javelin  in  your  hands  to  make  known 
that  I  have  given  you  my  kingdom."  Turning  to  the  assembly  he 
said:  *'  My  son  Ghildebert  is  now  a  man,  obey  him."  History  re- 
counts that  he  was  obeyed.  Godefroy,  duke  of  lower  Lorraine,  was 
adopted  and  invested  with  imperial  robes  by  the  Emperor  Alexis  in 
1096.  Baudoin,  his  brother,  was  adopted  by  the  Prince  de'Edesse. 
In  early  epochs  there  were  adoptions  in  France  and  laws  prevailed 
under  some  of  the  *'  coutumes*^  relative  to  the  process  of  adoption 
in  other  ^^  coutumea,^^  adoption  n^ a  lieu^  it  was  said.  We  read  that 
under  the  coutume  of  Audernerde  the  stranger  was  not  excluded 
from  the  custom  of  adoption  provided  he  chose  to  take  the  name  of 
the  adoptant  and  bear  arms  in  his  behalf. 

But  the  stranger  did  not  thereby  become  the  owner  of  the  adopt - 
ant's  property.  He  became  the  owner  only  by  donation  inter  vivos 
or  mortis  causa.  There  was  also  in  France  another  sort  of  adoption 
(only  with  the  consent  of  the  parents)  for  orphan  children  in 
asylums  by  those  in  charge.  The  rectors  of  these  institutions,  as 
adopting  parents,  had  charge  of  the  education  and  of  the  property 
of  the  adopts.    The  authority  ceased  at  the  majority  of  the  latter. 

Adoption  was  reinstituted  throughout  France  after  the  revolution. 
The  commission  appointed  by  the  First  Consul  and  charged  with 
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preparini^  a  project  for  a  civil  code  were  opposed  to  the  complete 
changes  effected  under  the  Roman  laws  of  adoption.  Under  the 
Code  Napoleon  there  is  not  an  absolate  change  of  family.  Laarent, 
Vol.  4,  p.  278. 

The  extreme  views  of  the  Fir^t  Consul,  as  a  member  of  the 
Council  of  State,  in  support  of  unlimited  reciprocal  obligation  be- 
tween the  adoptants  and  adopUs,  as  at  Rome,  were  not  received  and 
treated  with  favor  in  the  debates  of  the  body  which  led  to  the 
adoption  of  the  Code  Napolec.n.  That  code,  as  a  result,  does  not 
seek  to  emancipate  the  adopts  from  all  ties  and  place  him  entirely 
and  exclusively  under  all  circumstances  under  the  absolate  control 
of  the  new  father  and  mother.     Laurent,  Vol.  4,  p.  272. 

Under  the  English  law  if  a  man  undertakes  to  rear  a  child  not  his 
own  the  law  will  hold  him  to  his  undertaking,  and  compel  him,  as 
far  as  possible,  to  rear  him  in  a  proper  manner. 

Prior  to  1865  in  this  State,  adoption  under  general  laws  was  pro- 
hibited. 

The  laws  upon  the  subject,  enacted  since,  are  silent  in  many 
respects  as  to  the  effect  intended.  They,  in  the  main,  give  the 
needful  authority  to  adopt.  This  court  has,  in  several  decisions, 
construed  the  extent  of  the  right  of  the  persons  adopted.  We  will 
state,  in  passing,  that  it  is  not  our  purpose  to  abridge  any  of  these 
rights. 

In  referring  to  history  we  have  not  found  that  in  so  far  as  relates 
to  the  adoptant,  adoption  always  has  the  meaning  it  is  here  con- 
tended it  has. 

The  extent  of  the  right  and  the  meaning  of  the  word  can  not  be 
determined  with  precision  by  reference  to  history.  It  is  ever 
varying,  as  we  have  already  noted,  with  the  times,  customs  and 
ideas.  In  modern  times  such  antagonism  to  the  laws  and  customs 
have  been  defeated ;  justly  defeated  we  may  say  but  the  purpose 
seems  to  have  been  assistance  to  the  one  adopted,  and  there  was 
indifference  to  the  interest  of  the  adoptant. 

The  court  can  not  supply  those  measures  which  the  legislator  has 
omitted  or  forgotten. 

We  have  not  found  that  adoption  gives  a  right  of  usufruct  to  the 
property  of  the  one  adopted,  nor  that  it  relieves  the  tutor  fron^ 
accounting  as  a  tutor. 
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We  conclade  on  this  point :  the  tutor  may  adopt  hie  ward  with  the 
consent  of  the  parents,  but  it  in  no  wise  relieves  him  from  his 
responsibility  as  a  tutor,  as  he,  as  an  adoptant,  does  not  succeed  to 
all  the  rig^hts  of  the  father  and  mother. 

This  brings  us  to  the  second  branch  of  the  case ;  that  the  under- 
tutor  is  not  the  proper  person  to  demand  the  filing  of  the  tutor's 
account;  that  his  action  must  be  restricted  to  an  action  for  removal 

The  article  of  the  Code  is  plain,  and,  we  think,  is  a  complete 
answer  to  the  tutor's  contention  on  this  point. 

If  the  tutor  should  neglect  to  render  his  annual  account,  the 
under- tutor  must  notify  the  judge,  whereupon  the  latter  shall  order 
him  to  account. 

That  was  the  action  of  the  court  in  this  case. 

Although  it  is  true  that  the  court  will  not  settle  the  tutor's 
account,  until  some  time  after  the  ward  comes  of  age,  that  the  ward 
may  have  opportunity  to  investigate  it;  yet  the  law  requires 
accounts  prior  to  the  majority,  whenever  it  is  deemed  to  the  minor's 
interest. 

Something  was  said  in  argument  at  the  bar  about  costs  that  the 
annual  account  would  occasion.  We  do  not  see  the  necessity,  under 
all  circumstances,  for  incurring  large  bills  of  costs  and  for  other 
charges. 

The  tutor  «should  file  his  annual  account,  showing  debits  and 
credits,  during  the  year.  Ordinarily  it  does  not  require  professional 
skill  to  prepare  such  an  account  for  the  examination  of  the  court,  in 
order  that  the  court  may  determine  whether  the  estate  of  the  minor 
is  properly  administered.  Of  this,  by  reference  to  the  account 
vouchers,  and  other  evidence,  if  necessary,  the  court  should  be 
entirely  satisfied.  We  do  not  wish,  however,  to  be  understood  as 
saying  that  there  is  never  occasion  for  litigation  in  matter  of  these 
accounts.  Whenever  the  necessity  arises  as  in  the  present  case, 
counsel  is  entitled  to  a  fair  compensation.  In  fixing  principles  in 
the  interest  and  for  the  protection  of  minors,  counsel  representing 
their  tutors  should  be  paid  by  them. 

The  account  of  the  tutor  has  been  filed  and  is  now  before  the 
District  Court  for  its  action.  The  tutor  has  reserved  the  right,  when 
his  account  was  filed,  to  have  the  questions  here  decided. 

The  case  must  be  remanded  in  order  that  the  court  may  pass  upon 
the  items  of  the  account. 
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It  iB  therefore  ordered,  adjudged  and  decreed  that  the  jadgment 
appealed  from  be  annulled,  avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed  that  the  case  be 
remanded  and  the  isBues  tried  and  decided  in  accordance  with  the 
views  herein  expressed. 

That  the  appellee  pay  costs  of  appeal. 


«1^>  NO.    11,886. 

iS  ,S??I  SuooBssiON  OP  Amelib  Rizner,  Wife  of  Count  Jopeph  db  Sab- 

dO  10141 

ZANA — Opposition  of  the  Boabd  of  Administratobs  of  the 
Charity  Hospital  to  Final  Account,  etc. 

A  citizen  and  subject  of  Italy  is  exempt  from  the  payment  of  the  ten  per  centum  tax 
levied  againt  foreign  heirs,  on  property  situated  in  this  State,  under  Act  130  of 
1894,  the  title  to  which  is  derived  by  testamentary  disposition  of  his  mother's 
will,  she  having  likewise  been  a  citizen  of  Italy  at  the  date  of  her  death. 

The  "most  favored  nation  clause  "  of  the  treaty  between  Italy  and  the  United 
States  entities  citizens  and  subjects  of  the  former  to  the  same  tax  exemptions 
as  the  citizens  and  subjects  of  the  latter  are;  and  the  same  right  to  acquire  and 
dispose  of  personal  and  real  property  within  the  territory  of  the  latter,  by 
donation,  testament  or  otherwise,  from  or  to  aliens  and  subjects  of  the  former. 

It  is  both  wise  and  conservative  for  courts  to  adhere  to  what  has  been  repeatedly 
adjudged;  and  when  the  intent  and  meaning  of  a  law  has  been  settled  by  the 
uniform  and  consistent  course  of  Judicial  construction,  the  construction 
becomes,  in  so  far  as  contract  and  treaty  rights  acquired  thereunder  are  con- 
cerned, as  much  a  part  of  the  law  as  the  text  itself.  * 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans, 
•^    Monroe^  J. 


Charles  F,   Claibome  for  Saccession,  Appellee,   Henry  Denis  as 
Amicus  Curim  submitted  a  brief  on  same  side. 


Branch  K.  Miller  for  Opponent,  Appellant. 


Argpied  and  submitted  November  21,  1895. 
Opinion  handed  down  February  10,  1896. 
Rehearing  refused  March  23,  1896. 


The  opinion  of  the  court  was  delivered  by 
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Watkins,  J.  The  opponent  claims  10  per  centum  on  whatever 
amount  shall  be  due  on  decedent's  account  to  Ignazio  Vincanzo  de 
Sarzana,  the  heir  instituted  under  a  will,  said  heir  being  domicil- 
iated in  Marcella,  and  a  citizen  and  subject  of  the  kingdom  of  Italy, 
and  the  succession  of  the  testatrix  being  administered  in  the  parish  of 
Orleans,  Louisiana. 

The  opposition  was,  after  due  proceedings  and  trial,  dismissed, 
and  the  executor's  account  approved  and  homologated ;  and  the  op- 
ponent has  appealed. 

In  the  lower  court  the  case  was  tried  and  decided  upon  an  agreed 
statement  of  facts,  the  purport  of  which  is  as  follows,  viz.  : 

1.  That  the  universal  legatee  under  the  will  of  Amelie  Rixner, 
Ignazio  de  Sarzana,  is  a  minor,  and  not  domiciliated  in  or  a  citizen 
of  the  State  of  Louisiana,  or  of  the  United  States  of  America. 

2.  That  he  is  a  citizen  and  subject  of  tho  kingdom  of  Italy, 
wherein  he  now  resides,  and  where  he  has  always  resided,  and  has 
his  domicile. 

3.  That  the  property  proposed  for  distribution  on  the  account  that 

is  opened  consists  of  the  following,  viz. : 

Immovables  valued  at $70,100  00 

Movables  valued  at bU  23       $70,674  23 

Less  debts  stated  on  the  account  the  total  is $67,S48  38 

4.  That  Joseph  de  Sarzana  is  the  father  and  tutor  of  said  minor, 
and  Jules  Andrieu,  of  the  city  of  New  Orleans,  Louisiana,  is  the  agent 
and  attorney  in  fact  of  the  said  tutor. 

6.  That  the  treaties  between  Italy  and  other  nations  and  the 
United  States  are  contained  in  the  volume  which  is  entitled  *' Treat- 
ies and  Conventions  between  the  United  States  and  Other  Powers," 
and  same  is  to  be  used  in  the  original  for  all  the  purposes  of  this 
case. 

The  volume  referred  to  is  produced  in  the  original  as  constituting 
part  of  the  transcript. 

Opponent  propounds  its  claim  under  and  in  pursuance  of  the 
terms  and  provisions  of  Act  130  of  the  General  Assembly  of  the  State 
of  Louisiana,  approved  on  the  11th  of  July,  1894 ;  and  it  claims  that 
under  said  act  '^  every  person  not  domiciled  in  this  State,  and  not 
being  a  citizen  of  any  State  or  territory  of  the  Union,  who  shall  be 
entitled,  whether  as  heir,  legatee  or  donee,  to  the  whole  or  any  part 
of  the  succession  of  a  person  deceased,  whether  such  person  shall 
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have  died  in  this  State  or  elsewhere,  shall  pay  a  tax  for  the  benefit 
of  the  Charity  Hospital  of  ten  per  cent,  on  all  sums  due  on  the  value 
of  all  property  which  may  have  actaally  been  received  from  said 
BQCcession,  or  so  much  thereof  as  is  situated  in  this  State,  after 
deducting  all  debts  due  by  the  said  succession." 

That  it  is  made  the  duty  of  the  executor,  curator,  etc.,  having 
charge  of  the  administration  of  the  succession  property  belonging  to 
a  person  residing  out  of  the  State,  '<  to  retain  in  his  hands  the 
amount  of  the  tax  imposed,  and  pay  the  same  over  to  the  treasurer 
of  the  Charity  Hospital,"  etc. 

He  demands  that  the  executor  of  the  estate  of  the  deceased 
comply  with  the  law  and  pay  over  to  the  said  administrators  ten  per 
centam  of  the  net  value  thereof. 

The  executor  resists  opponent's  demand  and  says  that  he  is  pro- 
tected from  making  the  payment  demanded,  and  against  the  provisions 
of  said  law,  by  the  clauses  of  the  treaty  between  Italy  and  the  United 
States  concluded,  ratified  and  proclaimed  in  the  year  1871,  and  es- 
pecially by  Art.  XXII  thereof,  which  provides: 

'^  The  citizens  of  each  of  the  contracting  parties  shall  have  power 
to  dispose  of  their  personal  goods  within  the  jurisdiction  of  the 
other,  by  sale,  donation,  testament  or  otherwise,  and  their  repre- 
sentatives being  citizens  of  the  other  party  shall  succeed  to  their 
personal  goods,  whether  by  testament,  or  ab  intestato,  and  they  may 
take  possession  thereof,  either  by  themselves  or  others  acting  for 
them,  and  dispose  of  the  same  at  their  will,  paying  such  duties  only 
as  the  inhabitants  of  the  country  wherein  such  goods  are  shall  be 
subject  to  pay  in  like  cases. 

''As  for  the  case  of  real  estate  the  citizens  and  subjects  of  the  two 
contracting  parties  shall  be  treated  on  the  footing  of  the  most 
favored  nation." 

His  averment  is  that  this  court  in  placing  an  interpretation  upon 
similar  rights  of  French  citizens  and  the  subjects  of  Bavaria  held 
that  they  were  protected  against  the  operation  and  effect  of  similar 
statutes  under  and  by  virtue  of  treaties  existing  between  the  United 
States  and  France  and  Bavaria,  respectively,  and  that  the  legatee  of 
Mrs.  Amelie  Rixner  ought  to  be  afforded  like  protection  by  the 
treaty  above  cited  and  relied  upon.  * 

That,  in  so  far  as  the  statute  upon  which  opponent  relies  is  op- 
posed to  or  comes  in  conflict  with  said  treaty  stipulation,  same  is 
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nnll  and  inoperative,  as  in  contravention  of  section  two  (2)  of  Art. 
6  of  the  Constitution  of  tiie  United  States,  viz. : 

*'  This  Constitution,  and  the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall 
be  made,  under  the  authority  of  the  United  States,  shall  be  the  su- 
preme law  of  the  land ;  and  the  judges  in  every  State  shall  be  bound 
thereby,  anything  in  the  Constitution  or  laws  of  any  State  to  the 
contrary  notwithstanding." 

Counsel  for  opponent  has  employed,  substantially,  the  language  of 
the  legislative  act  which  is  relied  upon  for  the  enforcement  of  the 
tax  demanded.     Act  130  of  1894. 

It  purports  to  be  a  revival  of  the  provisions  of  Sees.  1221,  1222 
and  1228  of  the  Revised  Civil  Code,  relative  to  the  tax  due  by  for- 
eign heirs,  which  was  repealed  by  Act  86  of  1887 ;  and  also  to  amend 
the  same. 

The  act  of  1877  merely  repealed,  in  terms,  the  sections  of  the 
Civil  Code  referred  to,  and  corresponding  provisions  of  the  Revised 
Statutes. 

A  careful  comparison  instituted  between  the  provisions  of  the 
articles  of  the  Civil  Code  and  the  statute  of  1894,  above  referred 
to,  discloses  that  the  institution  of  the  Charity  Hospital  as  the  bene- 
ficiary in  lieu  of  the  State  is  the  only  difference  between  them. 
These  articles  have  no  counterpart  in  the  Code  Napoleon,  and  were 
for  the  first  time  introduced  into  our  own  Code  in  its  revision  in 
1870,  being  the  codification  of  Sec.  7  of  Act  316  of  1866. 

Counsel  for  the  executor  has  accurately  quoted  the  language  of  the 
treaty  of  the  United  States  with  Italy. 

Treaties  and  Conventions  between  the  United  States  and  Other 
Powers,  pp.  681-687  (Article  XXII). 

As  it  appears  from  the  agreed  statement  of  facts,  that  the  dece- 
dent's succession  exclusively  consisted  of  real  estate,  it  is  manifest 
that  the  executor  chiefly  relies  on  that  clause  of  the  treaty  with  Italy 
which  declares  that  ''as  for  real  estate  the  citizens  and  subjects  of 
the  contracting  parlies  shall  be  treated  on  the  footing  of  the  most 
favored  nation,"  therefore  an  examination  of  the  provisions  of 
some  of  the  treaties  which  the  United  States  has  made  is  important. 

The  following  is  an  extract  from  the  treaty  which  was  concluded 
between  the  President  of  the  United  States  and  the  Emperor  of  the 
French,  and  proclaimed  on  the  12th  of  August,  1863,  viz. : 
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Article  VII.  <'In  all  the  States  of  the  Union,  whose  existing  laws 
permit  it,  so  long  and  to  the  same  extent  as  the  said  laws  shall  re- 
main in  force.  Frenchmen  shall  enjoy  the  right  of  possessing  per- 
sonal and  real  property  by  the  same  title  and  in  the  same  manner  as 
the  citizens  of  the  United  States.  They  shall  be  free  to  dispose  of  it 
as  they  may  please,  either  gratuitously  or  for  value  received,  by 
donation,  testament,  or  oth«?rwise,  just  as  those  citizens  themselves; 
and  in  no  case  shall  they  be  subjected  to  taxes  on  transfer,  inher- 
itance, or  any  others  different  from  those  paid  by  the  latter,  or  to 
taxes  which  shall  not  be  equally  imposed."  Treaties  and  Conven- 
tions, p.  352. 

The  first  sentence  has  exclusive  reference  to  the  right  of  French- 
men to  ''enjoy  the  right  of  possessing  personal  and  real  property  by 
the  same  title  and  in  the  same  manner  as  the  citizens  of  the  United 
States,"  and  the  second  declares  that  ''Frenchmen  shall  be  free  to 
dispose  of  their  property  as  they  may  please,"  and  "in  no  case  shall 
they  be  subjected  to  taxes  on  transfer,  inheritance,  or  any  others, 
different  from  those  paid  by  the  latter,  or  to  taxes  which  shall  not 
be  equally  imposed." 

It  is  with  the  latter  that  we  are  alone  concerned,  as  no  question 
has  been  raised  with  reference  to  the  right  of  Frenchmen  to  cicquire 
and  hold  property  in  either  of  the  States  of  the  Union,  and  to  tha^ 
alone  does  the  language  of  the  treaty  refer. 

The  treaty  of  Bavaria  is  as  follows.  Treaties  and  Conven- 
tions (p.  46)  : 

"Art.  III.  The  citizens  or  subjects  of  each  of  the  contracting 
parties  shall  have  power  to  dispose  of  their  real  and  personal  prop- 
erty within  the  States  of  the  other  by  testament,  donation  or  other- 
wise ;  and  their  heirs,  legatees  and  donees  being  citizens  or  subjects 
of  the  other  contracting  party  shall  succeed  to  their  said  (real  and) 
personal  property,  and  may  take  possession  thereof  either  by  them- 
selves or  by  others  acting  for  them,  and  dispose  of  the  same  at  their 
pleasure,  paying  such  duty  only  as  the  inhabitants  of  the  country 
where  the  said  property  lies  shall  be  liable  to  pay  in  like  cases." 

The  foregoing  is  an  extract  from  the  treaty  which  was  concluded 
between  the  United  States  and  the  King  of  Bavaria,  and  proclaimed 
on  August  16,  1846.    Treaties  and  Conventions,  p.  46. 

The  Spanish  treaty  provides  as  follows,  viz. : 
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''Abt.  II.  The  citizens  and  sabjects  of  each  parky  shall  hare 
power  to  dispose  of  their  personal  goods  within  the  jurisdiction  of 
the  other,  by  testament,  donation  or  otherwise,  and  their  represent- 
atives being  subjects  ;or  citizens  of  the  other  party  shall  succeed  to 
their  said  personal  goods,  whether  by  testament  or  ab  intestato^  and 
they  may  take  possession  thereof,  either  by  themselves  or  others 
acting  for  them,  and  dispose  of  the  same  at  their  will,  paying  such 
dues  only  as  the  inhabitants  of  the  country  wherein  the  said  goods 
are  shall  be  subject  to  pay  in  like  cases." 

The  foregoing  is  an  extract  from  the  treaty  which  was  concluded 
between  His  Catholic  Majesty  and  the  United  States,  and  proclaimed 
on  August  2,  1876.    Treaties  and  Conventions,  p.  1009.  ^ 

The  German  treaty  provides  as  follows,  viz. : 
'^  Art.  X,  Sec.  3:  In  all  successions  to  inheritances  ^^itizens  of 
each  of  the  contracting  parties  shall  pay  in  the  country  of  the  other 
such  duties  only  as  they  would  be  liable  to  pay  if  they  were  citizeuB 
of  the  country  in  which  the  property  is  situated,  or  the  judicial 
administration  of  the  same  may  be  exercised." 

The  foregoing  is  an  extract  from  the  treaty  which  was  concluded 
between  the  United  States  and  the  German  Empire,  and  proclaimed 
June  1,  1872.  Treaties  and  Conventions,  p.  866. 
The  treaty  with  Great  Britain  provides  as  follows,  viz. : 
'<  Abt.  IX.  It  is  agreed  that  British  subjects  who  now  hold  lands, 
in  the  territories  of  the  United  States,  and  American  citizens  who 
now  hold  lands  in  the  dominion  of  His  Majesty,  shall  continue  to 
hold  them  according  to  the  nature  and  tenure  of  their  respective 
estates  and  titles  therein,  and  may  grant,  sell  or  devise  the  same  to 
whom  they  please,  in  like  manner  as  if  they  were  natives,  and  that 
neither  they  nor  their  heirs  or  assigns  shall,  so  far  as  may  respect 
the  &aid  lands  and  the  legal  remedies  incident  thereto,  be  regarded 
as  aliens." 

The  foregoing  is  an  extract  from  the  treaty  which  was  concluded 
between  the  United  States  and  his  Britannic  Majesty,  and  proclaimed 
on  the  29th  of  February,  1796.     Treaties  and  Conventions,  p.  886. 

It  will  be  interesting  and  instructive  to  examine  and  consider  the 
legislation  of  this  State  on  this  subject  and  the  course  of  our  juris- 
prudence under  it  as  auxiliary  to  our  investigation  and  decision  of 
the  question  at  issue. 
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The  first  enactment  on  the  sabject  is  Act  96  of  1828,  Sec.  1  of 
which  declares  ''  that  any  person  who  is  not  a  citizen  of  the 
United  States,  or  is  not  domiciliated  in  any  part  of  said  States  shall 
be  subject  to  pay  to  this  State  ten  per  cent,  on  all  sums  which  may 
be  due  to  him  as  heir,  legatee  or  donee  by  any  succession  which  may 
be  opened  in  this  State." 

This  act  was  repealed  in  1830  and  was  again  re-enacted  in  1842 — 
being  incorporated  in  the  general  revenue  law  of  that  year  in 
slightly  altered  language.     Sec.  4,  Act  154  of  1842. 

The  terms  employed  are,  '*  that  each  and  every  person  not  being 
domiciliated  in  this  State,  and  not  being  a  citizen  of  any  State  or 
territory  in  the  Union  who  shall  be  entitled,"  etc. 

It  is  again  reproduced  in  the  general  revenue  law  of  1860  in  the 
following  terms,  viz. : 

'<  Every  executor,  curator,  tutor,  or  administrator  having  charge 
or  administration  of  succession  property  belonging  in  whole  or  in 
part  to  a  person  residing  out  of  this  State  and  not  being  a  citizen  of 
any  other  State  or  territory  of  the  United  States  shall  be  bound  to 
retain  in  his  hands  the  amount  of  the  tax  imposed  by  law,"  etc. 
Sec.  76  of  Act  194  of  1860. 

As  this  statute  did  not  repeal  former  laws,  except  those  on  ^*  the 
subject  treated  in  this  act,"  the  language  of  the  section  quoted  may 
be  regarded  as  a  legislative  interpretation  of  former  laws  on  the 
subject  mentioned. 

But  the  identical  language  which  is  employed  in  the  statute  of 
1842  is  reproduced,  in  totidem  verbU,  in  the  law  of  1865,  Sec.  7  of  Act 
315  of  1856. 

In  this  condition  the  law  remained  until  the  revision  of  the  Civil 
Code  in  1870.     Vide  supra. 

The  same  language  is  preserved  in  Revised  Civil  Code,  1221;  but 
in  defining  the  duties  of  succession  representatives,  with  regard  to 
this  tax,  the  language  employed  is:  ''A  person  residing  out  of  the 
State,  and  not  being  a  citizen  of  any  other  State  or  Territory."  R. 
C.  C.  1222.  And  in  the  next  section  the  language  is:  ''  Persons  who 
are  neither  residents  of  this  State  nor  citizens  of  any  other  State  or 
Territory."     R.  C.  C.  1228. 

These  articles  of  the  Code  and  their  corresponding  provisions  in 
the  Revised  Statutes  were  repealed  in  1877 ;  and  there  was  no  law 
on  the  subject  until  the  statute  of  1894  was  enacted.     Vide  supra. 
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This  act  follows  the  langaafiT®  of  the  articles  of  the  Oode  very 
closely ;  and  it  declares  the  legislative  purpose  to  be  to  revive  the 
same.     Act  130  of  1894. 

It  thus  appears  that  the  phraseology  of  the  legislation  on  the  sub- 
ject has  remained,  practically,  unaltered  since  1842 ;  and  that  the 
statute  of  that  year  continued  uninterruptedly  in  force  until  1877 ; 
and  there  has  been  no  law  on  the  subject  since  until  1894. 

Taken  chronologically,  the  treaties  referred  to  were  proclaimed  in 
the  following  order  of  dates,  viz. : 

That  of  Great  Britain  on  February  29,  1796. 

That  of  Spain  on  August  7,  1796. 

That  of  Bavaria  on  August  16,  1846. 

That  of  France  on  August  12,  1868. 

That  of  Italy  on  November  28,  1871. 

That  of  Germany  on  June  1,  1872. 

It  is  readily  observable  that  in  the  last  two  there  is  a  change  of 
phraseology  different  from  the  language  of  our  statutes  and  that  of 
some  of  the  previous  treaties.  For,  in  the  <<  most  favored  nation" 
clause  of  the  Italian  treaty  the  language  employed  is,  *'  the  citizens 
and  subjects  of  the  two  countries,"  and  in  the  German  treaty  it  is 
*<  citizens  of  each  of  the  contracting  parties." 

And  the  language  of  the  Spanish  treaty  is  <'the  citizens  and  sub- 
jects of  each  party;"  but  that  of  the  British  treaty  is,  '<  British  sub- 
jects" and  '  *  American  citizens. ' ' 

The  Bavarian  treaty  employs  the  phrase  '<  the  citizens  or  subjects 
of  the  contracting  parties,"  while  the  French  treaty  says  *< French- 
men  shall  enjoy  the  same  rights  as  citizens  of  the  United  States." 

To  relieve  our  minds  of  any  complexity  in  the  matter,  the  deci- ' 
sions  of  this  court  have  come  to  the  rescue  in  determining  the  true 
meaning  of  'Hhe  most  favored  nation"  clause  of  the  Italian  treaty, 
in  giving  an  interpretation  to  some  other  treaties,  the  effect  of 
which  is  to  subordinate  our  statutes  thereto  and  place  the  citizens 
and  subjects  of  other  countries  upon  the  same  plane  as  the  citizens 
of  our  own  State. 

As  best  calculated  to  present  the  controverted  question  in  the 
clearest  light,  the  case  of  State  of  Louisiana  vs.  Succession  of  Poy- 
dras,  9  An.  166,  which  was  decided  in  1864,  may  be  taken  as  the 
initial  point  in  our  jurisprudeuce,  as  the  tax  in  controversy  was  laid 
under  the  act  of  1860,  and   the  court  in  the  course  of  its  decision 
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took  occasion  to  attract  attention  to  the  fact  that  the  statute  em- 
braced '^persons  residing  oat  of  this  State,"  and  those,  also,  <*  not 
citizens  of  any  other  State  or  Territory  of  the  United  States,"  and 
said: 

**  From  this  view  of  the  statute  we  conclude  that  the  tax  attaches 
not  only  to  property  falling  to  alien  heirs  who  are  non-residents,  but 
also  to  the  property  falling  to  citizens  of  our  own  State  residing 
abroad.  The  successions  falling  to  non-resident  heirs  who  are  citi- 
zens of  any  other  State  or  territory  pf  the  United  States  than  Louis- 
iana are  alone  exempted  from  it,  and  this  exemption  was  probably 
intended  to  satisfy  the  requirements  of  the  second  section  of  the 
fourth  article  of  the  Oonstitution  of  the  United  States." 

The  effect  of  that  decision  was  that  the  language  of  the  law  of 
1860  rendered  citizens  of  Louisiana  residing  abroad  liable  to  the  tax, 
while  exempting  therefrom  citizens  of  *'  any  other  State  "  of  the 
Union. 

At  the  date  when  that  case  arose  the  French  treaty 'bad  not  been 
concluded,  but  it  was  concluded  in  the  following  year. 

During  the  year  1866  the  Succession  of  Dufour,  10  An.  391,  was 
decided,  Mr.  Ohief  Justice  Slidell  being  the  organ  of  the  court,  and 
having  been  the  organ  of  the  court  in  State  vs.  Poydras,  tupra. 

The  decedent,  in  that  instance,  having  been  a  Frenchman  by 
birth,  while  Julien  Poydras  was  one  by  adoption,  and  the  death  of 
the  latter  occurred  prior  to  the  conclusion  of  the  French  treaty,  and 
that  of  the  former  two  days  subsequent  thereto — the  heirs  in  each 
case  having  the  recognized  status  of  French  subjects  when  the  suc- 
cessions were  opened  respectively.  In  the  course  of  their  decision 
'the  court  said : 

*<  That  by  a  reasonable  and  just  interpretation  of  the  terms  of  the 
(French)  treaty,  the  exemption  from  taxation  for  which  its  seventh 
section  provides  applies  to  this  case." 

And  holding  the  provision  of  the  treaty  to  have  been  within  the 
constitutional  prerogative  of  the  president,  they  said  it  must  be 
''obeyed  as  supreme;  that,  consequently,  the  statute  of  Louisiana 
(1842)  has  become  pro  tanto  inoperative  during  the  continuance  of 
said  treaty." 

Judgment  of  the  District  Court  enforcing  the  provisions  of  the 
French  treaty  and  relieving  the  French  subjects  from  the  payment 
of  the  tax  was  affirmed. 
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A  forcible  illnstration  of  the  view  which  was  by  this  conrt  enter- 
tained of  the  provisions  of  the  French  treaty  is  foond  in  Succession 
of  Prevost,  12  An.  577,  which  wan  decided  in  the  year  1857.  Re- 
ferring to  the  decision  in  Succession  of  Dnfoar,  supra^  the  court 
said: 

*<The  present  case,  however,  differs  from  that  of  Dufour  in  the 
essential  particular  that  Prevost  died  many  years  before  the  conclu- 
sion of  the  consular  convention  with  France,  and  the  ri^ht  of  the 
State  of  Louisiana  to  tax  consequently  attached  at  a  period  when 
French  citizens  did  not  enjoy  an  exemption  from  the  operation  of  the 
act  of  1842.»» 

The  court  thus  completely  eliminated  from  consideration  the  act  of 
1850  and  affirmed  the  principle  of  exemption  which  was  announced 
in  the  Dufour  case. 

Subsequently  the  Prevost  case  was  considered  by  the  Supreme 
Court  and  their  opinion  will  be  hereafter  considered  by  us. 

The  principle  of  the  Dufour  case  was  affirmed  in  Succession  of 
Amat,  18  An.  408. 

In  Succession  of  Orusius,  19  An.  869 — decided  in  1867 — the  heirs 
of  the  resident  succession,  being  citizens  of  Bavaria,  were  exempt 
from  the  payment  of  a  tax  which  was  levied  under  the  act  of  1855 
by  virtue  of  the  stipulations  of  the  Bavarian  treaty  of  1846,  affirming 
the  Dufour  and  Amat  cases. 

The  question  of  the  liability  of  Frenchmen  to  the  payment  of  a 
tax  levied  under  the  act  of  1855  arose  in  1878,  and  was  considered 
in  Succession  of  Marquis  deOirce,  Manning's  Unreported  Oases,  412, 
decedent's  death  having  occurred  in  1869  in  France. 

The  court  held  that  the  act  of  1855  was  a  revisory  statute,  which 
merely  reiterated  the  pr3vi8ions  of  the  act  of  1842,  saying: 

<*  It  formed  a  part  of  the  general  revisory  legislation,  which  has 
been  had  periodically  in  this  State.  *  *  *  It  was  simply  a  re- 
production of  the  laws  of  previous  years,  which  had  existed  long 
anterior  to  the  date  of  the  (French)  treaty.  It  was  not  a  new  en- 
actment," et>c.,  but  a  reproduction  of  the  statute  of  1842. 

The  French  heirs  were  relieved  from  the  payment  of  the  tax  on 
authority  of  the  Dufour  and  other  cases  cited. 

This  was  the  condition  of  our  law   and   jurisprudence  when,  in 
1870,  the  Civil  Code  was  revised,   and  the  provisions  of  the  act  of 
1842  were  incorporated  therein  as  Arts.  1221,  1222  and  1223. 
86 
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They  each  continaed  without  alteration  niitil  1877,  when  those  ar- 
ticles were  expressly  repealed,  and  so  remained  until  1894,  when  the 
Legislature  revived  them,  and  re-enacted  them  in  terms  and  without 
change  in  phraseology.  This,  notwithstanding  no  alteration  has 
been  made  in  the  treaty  rights  of  citizens  of  other  countries ;  and 
no  contrary  decision  of  this  court  has  been  intermediately  rendered. 

Under  ^' the  most  favored  nation"  clause  of  the  Italian  treaty, 
which  was  concluded  in  1846,  the  instituted  heir  of  the  decedent 
is  entitled  to  have  as  favorable  construction  put  upon  his  property 
rights  in  this  State  as  have  been  accorded  by  this  court  to  French  - 
men  under  the  treaty  with  France,  or  to  the  subjects  of  Bavaria. 

The  intimation  of  the  court  in  the  Poydras  case,  to  the  effect  that 
the  act  of  1850  contemplated  that  property  in  this  State  coming  to 
citizens  of  our  oum  State  residing  abroad"  wa?  liable  to  the  tax, 
has  not  been  f oliowed  in  any  subsequent  decision  of  this  court ;  and 
that  act  has  not  been  considered  in  any  subsequent  decision  of  this 
court. 

Omitting  from  consideration  the  word  other,  as  it  has  been 
eliminated  from  all  statutes  since  1850,  the  citizens  of  Louisiana 
alone  are  dealt  with  in  our  law  and  the  adjudications  of  this  court, 
and  they  are  put  upon  the  same  plane  in  this  regard  as  the  citizens 
of  other  States  and  countries  are  by  the  terms  of  the  treaties. 

The  British  treaty  employs  the  terms  '<  British  subjects"  and 
' 'American  citizens."  That  of  the  Spanish  treaty  is  *'  the  citizens 
and  subjects  of  each  party."  That  of  Germany  is  the  **  citizens  o' 
each  of  the  contracting  parties."  That  of  Bavaria  is  same  as  that 
of  Germany.  That  of  France  is  "  Frenchmen  shall  enjoy "  the 
rights  enjoyed  by  "  the  citizens  of  the  United  States."  Fredericaon 
vs.  State,  23  Howard,  447. 

All  of  these  treaties  deal  with  the  respective  property  rights  of 
the  citizens  of  the  contracting  parties,  and  not  with  those  of  inhabi- 
tants merely. 

Not  only  is  this  true  of  the  treaty  stipulations  respecting  French 
citizens,  but  the  law  of  France  provides  that  ''  every  child  born  of  a 
Frenchman  in  a  foreign  country  is  French."     O.  N.  10. 

''  A  foreigner  shall  enjoy  in  France  the  same  civil  rights  as  are  or 
shall  be  accorded  to  Frenchmen  by  the  treaties  of  that  nation  to 
which  such  foreigner  shall  belong."     O.  N.  11. 
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The  comity  existiiig  between  the  two  countries  seemB  to  be  perfect 
and  complete. 

The  petition  of  the  opponent  has  closely  followed  the  phraseology 
of  the  act  of  1894,  and  avers  that  '^  every  person  not  domiciliated 
in  this  State,  and  not  being  a  citizen  of  any  State  or  Territory" — 
thus  inclnding,  necessarily,  the  citizens  of  Lfouisiana. 

The  phraseology  of  the  act  of  1894  was  not  accidentally  employed 
by  the  Legislature ;  but  it  was  manifestly  employed  with  the  pur- 
pose of  keeping  our  law  in  line  with  the  provisions  of  previously  ex- 
isting treaties,  and  which  are  *Hhe  supreme  law  of  the  land."  Sec. 
2,  Art.  6,  U.  S.  Const.  The  act  of  1894  reviving  the  articles  of  the 
Code  which  has  been  repealed  fifteen  years' previously^  could  not,  in 
any  event,  have  the  eflfect  of  breaking  the  force  of  the  repeated 
decisions  of  this  court  giving  an  interpretation  to  the  law  of  1842, 
which  had  been  kept  uninterruptedly  in  force  until  its  repeal  by 
the  Legislature  in  1877. 

The  manner  in  which  the  treaty  rights  of  all  nations  have  been 
treated  for  so  great  a  length  of  time  by  the  Legislature  of  the  State 
and  its  highest  court  is  not  to  be  lightly  considered. 

However,  some  reference  has  been  made  to  some  decisions  of  the 
Supreme  Court  as  possessing  some  features  which  are  antagonistic 
to  this  view. 

One  of  the  cases  cited  and  relied  upon  is  Pre  vest  vs.  Gremoux,  19 
Howard,  1,  in  which  the  Succession  of  Prevost,  12  An.  577,  supra, 
was  reviewed  on  a  writ  of  error. 

The  court  held  that  the  right  to  tax  was  completely  vested  in  the 
State  when  Prevost  died,  and  was  not  divested  by  the  treaty  subse- 
quently concluded,  and  that  the  heirs  of  the  deceased  acquired  their 
rights  subject  to  the  tax. 

But  the  court  observed,  in  affirming  the  judgment  of  this  court, 
*' that  the  obligation  of  the  treaty  and  its  operation  in  the  State, 
after  it  was  made,  depend  upon  the  laws  of  Louisiana;"  and  then 
added  the  further  observation  that  the  operation  of  the  treaty  is 
''  expressly  limited  "  to  the  States  of  the  Union  whose  laws  '^  permit 
it,  so  long  and  to  the  same  extent  as  those  laws  shall  remain  in 
force ;  and  there  is  no  act  of  the  Legislature  of  Louisiana  repealing 
the  law" — the  ^aw  of  1842,  under  which  the  tax  in  question  has 
been  levied — ''  and  accepting  the  provisions  of  the  treaty,"  etc. 

The  foregoing  paragraph  of  that  opinion  was  pressed  upon  our  at- 
tention in  the  DeCirce  case,   and  the   courc  was,   on  its  account, 
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urged  to  reverse  the  ruling  of  their  predeceBsors  in  the  Dnfour  and 
other  cases ;  but  this  insistence  did  not  prevail,  and  the  ruling  in  the 
Dnfour  case  was  adhered  to. 

But,  independently  of  that  consideration,  it  must  be  borne  in  mind 
that  the  act  of  1842  was  repealed  in  1877,  and  was  not  again  re- 
vived until  1894;  and  in  the  meanwhile,  if  not  before,  the  pravisions 
of  the  French  treaty  were  operative.  And  the  subsequent  revival  of 
the  law  could  not  abrosate  or  defeat  them. 

The  next  case  cited  is  Frederickson  vs.  State  of  Louisiana,  23 
Howard,  445,  which  involved  an  interpretation  of  the  Bavarian 
treaty,  and  a  decision  of  this  court  also.  In  that  case  the  court, 
through  Mr.  Justice  Campbell,  said : 

*<The  case  before  the  court  in  Louisiana  concerned  the  distribu- 
tion of  a  succession  of  a  citizen  of  that  State,  and  of  property  situ- 
ated there;"  and  then  added  that  they  concurred  with  this  court 
in  the  opinion  that  the  treaty  does  not  regulate  the  testamentary 
dispositions  of  citizens  or  subjects  of  the  contracting  powers,  in  ref- 
erence to  property  within  the  country  of  their  origin  or  citizenship. 
The  cause  of  the  treaty  was  that  the  citizens  and  subjects  of  each  of 
the  contracting  powers  were  or  might  be  subject  to  onerous  taxes 
upon  property  possessed  by  them  within  the  State  of  the  other,  by 
reason  of  their  allegiance;  and  its  purpose  was  to  enable  such  per- 
sons to  dispose  of  their  property,  paying  such  duties  only  as  the  in- 
habitants of  the  country  where  the  property  lies  pay  under  like  con- 
ditions. 

'^  The  case  of  a  citizen,  or  subject  of  the  respective  countries, 
residing  at  home,  and  disposing  of  property  there,  in  favor  of  a 
citizen  or  subject  of  the  other,  was  not  in  the  contemplation  of  the 
contracting  powers,  aad  is  not  embraced  in  this  article  of  the 
treaty. '* 

The  opinion  of  the  court  in  that  case  does  not,  in  any  way, 
militate  against  the  decisions  of  this  court. 

The  record  shows  that  Amelie  Rlxner  died  at  Marcella,  Sicily, 
where  she  was  domiciled ;  and,  at  that  place,  she  executed  her  last 
will,  on  the  24th  of  July,  1892.  That  her  property  is  situated  in 
Louisiana,  where  her  succession  is  being  administered;  and  her 
universal  legatee  resides  at  the  place  of  of  her  domicile. 

It  is  therefore  evident  that  this  case  does  not  come  within  the  pur- 
view of  that  decision. 
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This  investigation  has  led  us  to  the  conclnsion  that  the  situation  of 
the  parties  to  this  litigation  is  the  same,  identically,  as  that  of  the 
litigants  in  the  Dufonr  and  other  cases ;  and  that  the  heir  of  the 
deceased  is  quite  as  much  entitled  to  the  protection  of  the  French 
treaty  as  were  the  subjects  and  citizens  of  France — he  having 
invoked  the  benefit  of 'Hhe  most  favored  nation"  clause  in  the 
Italian  treaty  with  the  United  States. 

In  Levy  vs.  Hitsche,  40  An.  501,  we  said,  after  a  careful  review  of 
the  authorities,  that  after  the  intent  acid  meaning  of  a  law  has  been 
settled  by  judicial  construction,  the  construction  becomes,  in  so  far 
as  contract  rights  acquired  under  it  are  concerned,  as  much  a  part 
of  the  law  as  the  text  itself;  and  the  same  rale  must  be  true  in  so 
far,  also,  as  treaty  rights  and  obligations  are  concerned.  Vide 
Douglas  vs.  County  of  Pike,  101  U.  S.  677;  State  vs.  Thompson,  10 
An.  122. 

It  is  both  wise  and  conservative  for  courts  <'  to  adhere  to  what 
has  already  been  adjudged." 

Entertaining  this  view  we  deem  it  unnecessary  to  examine  and 
decide  the  constitutionality  of  Act  130  of  1894;  for,  accepting  the 
same  in  its  fullest  force,  it  yields  precedence  to  the  treaty  stipula- 
tions invoked  as  part  of  the  supreme  law  of  the  land. 

Judgment  affirmed. 


No.  11,948. 
Manubl  Abascal  vs.  Oity  op  New  Orleans. 

Holders  of  floating  debt  certiflcates  are  not  entitled  to  recover  money  Judgments 
against  the  city  therefor. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor^  J. 


Louque  &  Fome%  for  Plaintiff,  Appellant. 


E,  A.  O^  Sullivan  J  City  Attorney,  and  Horace  D.  Dufour^  Assistant 
City  Attorney,  for  Defendant,  Appellee. 
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Sabmitted  on  briefs,  February  25,  1896. 
Opinion  handed  down  March  9,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Plaintiff  seeks  to  obtain  against  the  city  a  money 
judgment  upon  certain  certificates  which  represent  the  floating  in  - 
debtedness  of  the  city.  The  city  answered,  first,  pleading  a  general 
and  special  denial,  and  then  tendered  a  plea  of  no  cause  of  action. 
This  plea  having  been  sustained  and  the  suit  dismissed,  the  plaintiff 
prosecuted  this  appeal. 

In  Jobnson  vs.  Oity,  46  Aa.  714,  it  was  decided  that  the  holders 
of  demands  against  the  city  of  New  Orleans — whatever  the  character 
of  the  evidences  of  indebtedness  might  be,  whether  certificates  or 
claims,  original  or  transferred — who  are  entitled  to  payment  only 
out  ot  funds  appropriated  for  that  purpose,  are  not  entitled  to  recover 
an  absolute  judgment  against  the  city  therefor  in  case  the  fund 
prove  inadequate  from  any  cause. 

In  thus  deciding  the  court  followed  the  precedent  established  in 
Creole  Steam  Fire  Engine  Company  vs.  City,  80  An.  981. 

In  that  case  suit  was  brought  upon  certificates  of  appropriation 
representing  a  part  of  the  debts  of  the  city  for  current  municipal 
expenses,  and  we  restricted  judgment  of  the  lower  court  *'  to  the 
revenues  of  the  several  years  in  which  the  respective  claims  arose." 

These  two  decisions  are  in  strict  keeping  with  other  adjudications 
on  this  and  kindred  questions.  State  ex  rel.  Wood  vs.  Board  of 
Liquidation,  40  An.  398;  Fernandez  vs.  City,  42  An.  1;  Newgass  vs. 
City,  42  An.  169;  Paving  Company  vs.  City,  43  An.  464;  State  ex 
rel.  Fernandez  vs.  City,  46  An.  1389;  Fernandez  vs.  City,  46  An.  1130. 

In  our  opinion  the  question  of  the  city's  liability  to  a  money  judg- 
ment upon  the  evidences  of  floating  indebtedness  has  been  effect- 
ually settled  by  repeated  decisions  which  are  binding  on  us  and  with 
which  we  are  indisposed  to  interfere. 

Judgment  affirmed. 
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No.  11,923. 

State  ex  rel.  The  City  op  New  Orelans  vs.  The  New  Orleans 
Traction  Company,  Limited. 

The  respondent  having  acquired  from  the  olty  of  New  Orleans  a  franchise  en- 
titling it  to  construct,  operate  and  maintain  a  line  of  street  railway  through 
certain  designated  streets  of  the  city,  the  adjudication  of  which  contained  the 
stipulation  that  all  the  streets  through  which  its  tracks  are  laid  shall  be  main- 
tained in  flrst-clasB  order  between  the  tracks  and  two  feet  on  each  of  side  of  said 
tracks,  Held  that  this  convenant  does  not  Impose  the  additional  duty  ot  elevat- 
ing the  entire  surface  of  the  street  on  either  side  of  its  track  to  the  height  of 
its  roadbed. 

K  PPEAL  from  the  Civil  District  Court  lor  the  Parish  of  Orleans. 
^^     King,  J. 


E,  A,  O^Sullivany  City  Attorney,  for  Plaintiff,  Appellant. 


Farrar,  Jonas  &  KruttBchnitt  for  Defendants,  Appellees. 


Argued  and  submitted  February  29,  1896. 
Opinion  handed  down  March  9,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  city  prays  for  a  writ  of  mandamus  to  compel 
the  respondent  to  reconstruct  Julia  street,  from  Dryades  street  to 
St.  Charles  street;  and  this  claim  is  based  upon  the  averment  that 
under  an  ordinance  of  the  city  the  respondent  acquired  certain 
franchises,  which  consisted  in  the  right  to  construct,  operate  and 
maintain  for  a  period  of  fifty  years  a  street  railroad  in  and  upon 
certain  designated  streets  of  the  relator,  and,  among  others,  upon 
the  street  designated  above. 

That  as  an  incident  of  the  acquisition  from  the  city  of  the 
aforesaid  franchise,  the  respondent  came  under  obligation  to  relator 
to  keep  and  maintain  in  first-class  condition  all  the  streets  through 
which  its  tracks  shall  pass,  *'  between  its  tracks  and  two  feet  on 
each  side  of  the  tracks." 

That,  in  order  to  build  its  tracks,  it  was  necessary  for  respondent 
to  procure  from  the  City  Surveyor  the  lines,  levels  and  speciflca- 
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tions  to  which  the  work  was  reqaired  to  conform;  bat  the  tracks  ae 
laid  by  the  respondent  on  Jalia  street,  from  Dryades  to  St.  Charles 
street,  were  placed  at  a  level  of  from  three  to  sixteen  inches  above 
the  actual  level  of  the  street;  and  that  as  a  consequence  of  the  road- 
bed of  the  respondent  having  been  so  constracted,  said  street  has 
become  absolutely  useless,  ''  cutting  off  one  portion  of  the  street 
from  the  other.  " 

Relator  charges  that  under  its  contract  respondent  assumed,  as  at 
part  of  its  obligation,  '^  to  place  the  whole  street  in  such  a  condition 
as  its  general  usefulness  to  the  public  would  not  be  impaired," -and 
that  the  respondent  knew,  before  laying  the  track,  that  their  cars 
could  not  be  operated  on  Julia  street  without  raising  its  roadbed 
considerably  higher  than  the  then  level  of  the  street. 

Relator  claims  that  the  condition  in  which  the  respondent  had 
placed  said  street,  by  the  manner  in  which  it  constructed  its  road- 
bed, has  greatly  damaged  the  adjacent  properties  on  said  street  by 
causing  rain  water  to  be  dammed  up  and  flood  the  banquettes 
thereof,  to  the  serious  inconvenience  of  pedestrians  and  hinderance 
to  its  use  as  a  public-  thoroughfare. 

That  it  is  the  duty  of  the  respondent  to  raise  the  street  on  either 
side  of  its  track  so  as  to  bring  the  street  surface  up  to  the  level  of 
its  roadbed,  and  that  unless  this  is  done  it  would  be  of  no  practical 
use  to  keep  its  tracks  in  repair,  and  the  streets  between  its  tracks, 
and  for  two  feet  beyond  the  tracks. 

The  respondent  alleges  that  it  acquired  its  franchise  from  relator, 
and  constructed  its  roadbed  in  exact  conformity  with  the  lines, 
levels  and  specifications  it  received  from  the  City  Surveyor,  and' that 
they  directed  and  required  that  its  roadbed  through  Julia  street 
should  be  elevated  to  the  height  of  from  three  to  sixteen  inches 
above  the  established  grade  of  that  street. 

The  case  of  the  respondent  is  very  clearly  and  fully  stated  in  its 
return,  and  we  give  it  in  its  entirety,  as  follows,  viz. : 

^<  It  admits  that  the  city  of  New  Orleans,  by  Ordinance  No.  7462, 
Council  Series,  approved  April  25,  1898,  advertised  for  sale  to  the 
highest  bidder  the  street  railway  franchise  therein  set  forth  and  de- 
scribed, which  street  railway  franchise  this  respondent  purchased  and 
paid  the  city  of  New  Orleans  therefor  the  sum  of  one  hundred  and 
twenty- five  thousand  dollars  in  cash,  but  this  respondent  avers  that 
it  subsequently  transferred  the  said  firanchise  to  the  Orescent  City 
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Railroad  Company,  who  is  now  the  owner  of  the  same,  and  made  a 
contract  with  the  said  Orescent  Olty  Railroad  Company  to  constrnct 
the  railroad  provided  for  in  the  said  ordinance,  in  accordance  with 
the  terms  and  conditions  of  the  said  ordinance,  and  the  contract 
thereafter  made  between  your  petitioner  and  the  city  of  New 
Orleans  before  Joseph  D.  Taylor,  notary  public,  and  that  this 
respondent  is  bound  to  comply,  nnder  its  contract  with  the  Crescent 
City  Railroad  Company,  with  all  of  the  terms  and  conditions  of  its 
contract  with  the  city  of  New  Orleans. 

'*^  Respondent  further  admits  that  a  part  of  the  line  of  said  road 
runs  through  Julia  street  from  Dryades  to  St.  Charles  street. 

*<  And  further  answering,  respondent  avers  that  the  reason  why  it 
paid  the  sum  of  one  hundred  and  twenty -five  thousand  dollars  for 
the  railway  franchise  aforesaid  was  due  to  the  fact  that  it  contained 
in  it  no  obligation  whatever  relative  to  improvements  or  pavements 
of  the  screets  through  which  the  said  franchise  was  laid  out,  and 
imposed  no  obligation  of  maintenance  upon  the  purchaser  thereof, 
except  the  obligation  to  maintain  between  tracks,  and  for  two  feet 
on  each  side  of  the  tracks;  that  the  said  franchise,  so  advertised,  by 
Ordinance  7462,  Council  Series,  contained  no  provision  whatever  for 
public  improvements,  such  as  pavement,  for  the  reason  that  a  pre- 
vious franchise,  covering  a  larger  portion  of  the  same  route  which 
had  been  sold  by  the  city  of  New  Orleans  to  Judah  Hart,  and  by 
Judah  Hart  sold  to  this  respondent,  was  annulled  by  the  Circuit 
oourt  of  the  United  States,  because  it  provided  for  the  payment  of 
the  franchise  in  pavement,  and  that  the  franchise  aforesaid  was  put 
up  and  sold  by  the  city  of  New  Orleans,  as  a  compromise  with  the 
said  Judah  Hart,  as  a  result  of  said  litigation  and  said  decision  of  the 
United  States  Circuit  Court. 

<'  That  it  is  true  that  the  said  franchise  provides  that  the  lines  and 
levels  upon  which  the  purchaser  thereof  is  to  construct  said  road 
shall  be  given  by  the  City  Engineer,  and  that  the  purchaser  of  said 
franchise  was  therefore  obliged  to  follow  any  lines  and  levels  which 
the  City  Engineer  might  give ;  but  this  respondent  denies  the  right 
and  power  of  the  City  Engineer  so  go  change  the  established  grade 
of  streets  as  to  compel  respondent,  in  the  construction  of  its  road, 
to  perform  necessary  public  work  which  the  city  of  New  Orleans  is 
obligated  to  perform  under  her  charter  and  her  public  duties,  and 
your  respondent  avers  that  Julia  street  is  a  very  broad  street ;  that 
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for  many  years  it  has  been  paved  with  a  square  block  pavement, 
from  curb  to  curb,  laid  upon  a  grade  so  low  that  Julia  street  has  been 
a  public  nuisance  from  St.  Charles  to  Dryades  street,  and  a  source 
of  public  complaint  from  residents  and  general  citizens,  owing  to 
the  grade  established  when  the  said  pavement  was  laid ;  that  as  a 
result  of  this  condition  of  Julia  street  the  City  Council,  in  the  year 
1898,  passed  an  ordinance  making  an  appropriation  of  six  thousand 
dollars  for  the  purpose  of  raising  the  grade  of  Julia  street,  so  as  to 
abate  the  public  nuisance  aforesaid,  and  that  your  petitioner  believed, 
and  had  a  right  to  believe,  that  when  the  lines  were  given  to  it  by 
the  City  Engineer  for  the  construction  of  said  road  through  the  cen- 
tre of  Julia  street,  that  the  city  of  New  Orleans  would  expend  said 
appropriation  in  raising  such  portion  of  the  grade  of  the  street  as 
lay  outside  of  the  limit  of  this  respondent's  obligation  under  the  said 
franchise. 

*^And  further  answering,  respondent  says  that  it  has  laid  its  road 
through  Julia  street  on  the  lines  and  levels  given  by  the  City  En- 
gineer; that  it  has  not  taken  up  or  interfered  with  the  pavement  on 
the  balance  of  said  street  lying  from  two  feet  outside  of  respondent's 
track  to  the  counter- curb,  and  that  the  pavement  of  said  street  from 
the  said  point  two  feet  outside  of  its  line  to  the  counter- curb  is  now 
in  the  same  condition  in  which  it  has  been  for  more  than  thirty 
years ;  that  this  respondent  is  not  at  all  responsible  for  the  lines  or 
grades  given  to  it  by  the  City  Engineer  through  the  said  street,  and 
that  the  burden  of  taking  up  all  the  pavement  on  that  street  from 
curb  to  curb,  putting  In  new  filling,  relaying  square  block,  putting 
in  new  counter- curbs  and  going  to  all  the  expenses  necessary  to  im- 
prove said  street  in  accordance  with  the  convenience  of  the  public 
can  not  be  cast  upon  this  respondent  by  the  grades  given  it  by  the 
City  Engineer;  that  it  would  cost  this  respondent  the  sum  of  $10,000 
over  and  above  the  cost  of  the  work  provided  for  in  its  franchise  to 
raise  the  grade  of  Julia  street  and  improve  the  same  as  required  in 
4;he  mandamue  herein;  that  the  whole  of  the  square  block  on  both 
«ides  of  respondent's  track  to  the  counter- curb  would  have  to  be 
•taken  up,  that  a  new  counter- curb,  expensive  in  character,  would 
have  to  be  set  in ;  that  the  lines  of  the  gutter  would  have  to  be 
changed;  that  several  thousand  cubic  yards  of  additional  filling 
would  have  to  be  hauled  into  the  street,  and  that  the  whole  of  the 
square  block  taken  up  as  aforesaid  would  have  to  be  relaid. 
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'*ThiB  respondent  admits  that  somebody  onght  to  pat  Jnlia  street 
in  that  condition  required  by  the  city  of  New  Orleans,  and  that  the 
track  of  this  respondent,  as  now  laid  on  said  street,  in  the  centre 
thereof,  at  a  grade  elevated  above  that  of  the  square  block  on  each 
of  the  streets  is  an  inconvenience  to  the  public  and  an  obstruction  to 
the  said  street,  but  this  respondent  denies  that  it  is  in  any  manner 
responsiole  for  the  lines  or  grades  upon  which  the  said  track  is  laid, 
or  that  the  whole  cost  of  a  municipal  improvement  in  contemplation 
of  the  public  prior  to  the  time  when  the  said  track  was  laid  could 
be  cast  upon  this  respondeat  by  the  City  Eagineer  in  giviug  it  these 
grades. 

^'That  this  respondent  avers  that  the  City  Engineer  gave  the 
grades  aforesaid  in  order  to  put  the  track  of  your  respondent  in  line 
with  contemplated  improvement  of  Julia  street,  and  your  respond- 
ent accepted  the  said  grades  in  the  belief  that  the  city  of  New 
Orleans  would  do  her  share  in  the  elevation  of  the  grade  and  the 
improvement  of  Julia  street  from  Dryades  to  St.  Charles .  street ; 
that  the  whole  rights  and  obligations  of  this  respondent  to  the  city 
of  New  Orleans  are  set  forth  in  detail  in  the  said  Ordinance  No.  7462, 
-  Council  Series,  and  the  contract  made  in  pursuance  therewith  "by  the 
city  of  New  Orleans  by  act  before  Joseph  D.  Taylor,  of  date  the  25th 
day  of  April,  1893;  and  respondeat,  for  greater  certaiaty  and  proof, 
makes  a  certified  copy  of  the  said  act  a  part  and  parcel  of  the  return 
herein,  and  craves  leave  at  all  times  to  refer  thereto. 

*' Wherefore  respondent  prays  that  the  demand  of  the  relator  may 
be  dismissed  with  costs." 

On  the  foregoing  statement  we  are  of  opinion  that  there  is  no 
ground  upon  which  relator  is  entitled  to  a  writ  of  peremptory  Ttian- 
damus,  as  there  is  nothing  to  show  that  the  legal  duty  of  keeping 
Julia  street  in  repair,  or  of  keeping  and  maintaining  it  at  the  surface 
grade  of  its  track,  was  cast  upon  the  respondent  by  the  terms  and 
stipulations  of  the  city  ordinance  under  which  it  acquired  its  fran- 
chise, or  the  adjudication  itself,  except  that  portion  of  the  street 
between  its  tracks,  and  for  two  feet  on  eicher  side  of  its  tracks. 

The  decree  appealed  from  was  in  favor  of  the  respondent. 

Judgment  affirmed. 


\i 
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No.   11,826. 
48    »d 

^g    U  A.  M.  Lamotte  vs.  Mrs.  Louisa  Lamotte. 
•aio  881 

48   5^  Transfers  of  property  by  the  father  to  his  dauffbter  designed  to  provide  for  the 

'    \  Indebtedness  arising  from  his  tutorship  or  other  oauses,  and  intended  also  as 

^       lOgoi  ^"  advance  on  the  eventual  rights  of  the  daughter  in  the  succession  of  the 


lOI 


^1^^    .. — -^  father,  can  not  be  deemed  sales,  though  in  that  form,  because  there  is  no  price 

paid  and  no  sales  intended.    Civil  Code,  Art.  3439;  13  An.  529;  5  Martin.  893. 

In  the  datian  en pcu'emerU  the  amount  of  the  debt  must  be  fixed ;  the  transfers  in  this 
case  are  not  dations,  because  there  was  no  such  intention  nor  adjustment  of  the 
debt.    Civil  Code,  Art.  2655 ;  10  La.  151. 

Transfers  of  such  character  are,  in  legal  effect,  donations,  though  dictated  in  part 
by  the  desire  to  provide  for  some  Indebtedness,  and  the  acts  will  avail  for  the 
real  object,  t.  e.  as  donations.  Civil  Code,  Arts.  1636, 1586, 1900  et  seq.;  5  Martin, 
693;  12  An.  529. 

APPEAL  from  the  Civil  District  Conrt  for  the  Parish  of  Orleans. 
Ellis,  J, 


Edwin  Laizer  and  Gabriel  Fernandez,  Chretien  &  Suthon  for  Plain- 


tiff, Appellant. 


Albert  Voorhiea  for  Defendant,  Appellee. 


Argned  and  submitted  February  25,  1896. 
Opinion  handed  down  March  9,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  suit  is  by  the  father  to  set  aside  conveyances  to 
his  daughter,  the  defendant.  The  petition  alleges  the  acts,  in  form, 
sales,  were  in  fact  donations,  dispossessed  him  of  all  lie  possessed ; 
that  bis  daughter  has  failed  to  provide  for  him  and  has  been  un- 
grateful. The  answer  is  that  the  property,  the  subject  of  the  acts, 
did  not  belong  in  full  ownership  to  plaintiff,  was  part  of  the  com- 
munity  between  plaintiff  and  his  deceased  wife,  plaintiff's  mother, 
or  belonged  to  her  as  dotal  property;  that  plaintiff  as  tutor  was  in- 
debted to  defendant,  made  the  conveyances  in  satisfaction  of  her 
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rights,  and  the  answer  then  assails  conveyances  by  plaintiff  to  his  sec- 
ond wife,  one  to  a  person  alleged  to  be  interposed  for  her  benefit,  and 
the  others  directs  to  her.  The  judgment  maintained  the  conveyances 
to  defendant  and  the  injunction  protecting  her  possession ;  and  in 
respect  to  the  sales  by  plaintiff  to  his  second  wife,  which  defendant 
6onght  on  her  reconventional  demand  to  have  annulled,  there  was 
judgment  of  non-suit.  The  plaintiff  appealed,  dying  subsequently. 
His  executrix,  his  wife,  has  been  made  a  party,  and  answering  the 
defendant's  motion  to  make  the  succession  a  party,  avers  that  the 
deceased  left  two  children  of  the  second  marriage ;  that  plaintiff's 
death  ends  the  suit,  practically,  to  be  restored  to  the  property  con- 
veyed to  defendant;  that  his  succession  will  have  to  be  settled,  the 
rights  of  all  the  children  adjusted,  and  the  executrix  prays  that  the 
judgment  of  the  lower  court  be  reversed,  the  property  conveyed  to 
defendant  be  decreed  to  belong  to  plaintiff's  succession  and  this  suit 
be  cumulated  with  the  succession  proceedings.  The  defendant,  an- 
swering the  appeal,  prays  for  the  affirmance  of  the  judgment  with 
the  amendment  annuUing  the  sales  to  the  second  wife. 

The  alleged  ingratitude,  the  ground  to  annul  the  conveyances  to 
defendant,  is,  in  our  view,  not  sustained,  nor  sought  to  be  maintained 
in  argument.  Instead  of  dispossessing  himself  of  all  his  property 
we  find  the  plaintiff  at  a  later  period  made  conveyances  to  his 
second  wife,  and  died  still  owner  of  some  property.  The  acts  stand 
unaffected  in  these  respects. 

There  is  testimony  to  support  an  indebtedness  of  the  plaintiff  to 
bis  daughter,  the  defendant,  for  her  share  in  her  mother's  succes- 
sion opened  years  ago  and  never  closed.  The  record  indicates  the 
plaintiff's  mother  had  property  for  which  her  heir  may  have  a 
claim  against  her  father.  On  the  other  hand,  it  is  shown  that 
as  might  well  be  expected  in  the  years  since  the  death  of  the  mother, 
there  were  remittances  of  money  by  the  father  to  the  daughter,  a 
resident  of  France,  and  it  is  insisted  that  his  liability  to  his  daughter 
arising  from  his  tutorship  or  otherwise  has  long  since  been  dis- 
charged. Still  in  1890,  there  is  his  letter  expressing  his  desire  to 
settle  the  amount  due  on  his  tutorship,  referred  to  as  six  thou- 
sand dollars.  Whatever  the  state  of  the  accounts  between  plain- 
tiff and  daughter  it  is  apparent,  there  was  no  adjustment  on  which 
his  conveyances  to  her  can  be  sustained   as  dationa  en  paiement. 
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In  that  contract  the  debt  for  which  the  property  is  conveyed  is  fixed, 
and  snpplies  the  fixed  price  required  both  in  the  dation  and  sale. 
Civil  Code,  Arts.  2655,  2489.  Barremore  vs.  Bradford,  10  La.  151. 
There  having  been  no  settlement  of  accounts  in  this  case,  the  price 
named  in  the  conveyances  not  determined  with  reference  to  any 
indebtedness  ascertained  to  be  due,  is  to  be  viewed  as  nominal.  It 
is  shown  that  no  price  was  paid,  although  the  acts  recite  the  pay- 
ment of  the  price.  The  conveyances  can  stand  neither  as  sales  or 
dations  en  paiement^  and  were  never  so  intended.  The  father  was 
advanced  in  years,  and  desired  to  put  his  earthly  affairs  in  train  of 
settlement.  He  conceived  it  best  to  convey  the  property  the  sub- 
ject of  the  two  acts  to  his  daughter,  to  avail  in  securing  whatever 
might  be  coming  to  her  in  settlement  of  his  tutorship  or  as  his  heir. 
About  the  same  time  he  made  other  conveyances  to  the  woman  he 
afterward  married,  manifestly  intended  as  a  provision  for  her  and 
the  children  of  the  second  marriage.  In  the  brief  for  defendants  it  is 
contended  the  conveyances  to  her  were  in  the  nature  of  advances  on 
her  rights  as  an  heir,  and  in  part  to  settle  the  plaintiff 's  indebtedness. 
Under  this  view  the  acts  can  be  regarded  only  as  donations,  resting, 
it  is  true,  not  entirely  on  the  basis  of  benefit  intended  to  be  con- 
ferred, but  in  recognition  also  of  indebtedness,  and  the  probable 
eventual  rights  of  the  daughter  when  called  as  an  heir  to  his  succes- 
sion. Under  the  Code  the  act  not  capable  of  support  as  the  contract 
it  professes  to  exhibit,  will  avail  as  that  established  by  the  testimony. 
Civil  Code,  Arts.  1894,  1900.  Delabigarre  vs.  Municipality,  3  An. 
230.  Wolf  vs.  Wolf,  12  An.  629.  There  is  no  basis  to  sustain  the 
conveyances  as  dations  en  paiement.  The  judgment  of  the  lower 
court  simply  maintaining  the  conveyances  might  be  deemed  to  have 
that  effect,  and  thus  preclude  any  rights  arising  out  of  the 
second  marriage  in  favor  of  the  children,  one  incontestibly  the  child 
of  that  marriage,  and  the  other  claimed  to  be  legitimated.  Our 
judgment  will  therefore  uphold  the  acts  as  donations,  and,  of  course, 
subject  to  attack  by  the  heirs,  if  any  ground  exists,  or  collation  the 
Code  authorizes.     Civil  Code,  Arts.  1602  et  seq.,  1227  et  seq. 

The  reconventional  demand  for  the  annulling  the  conveyances  by 
the  father  to  his  second  wife  can  have  no  adjudication  in  this  case,  to 
which  she  is  no  party,  Waiving  any  opinion  whether  such  a  demand 
by  a  child  during  the  life  of  the  father  can  be  maintained.     The 
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judgment  of  the  lower  coart  of  non-suit  on  this  iasae  was,  in  our 
view,  proper. 

In  the  record  there  is  the  proof  and  admission  of  the  second  mar- 
riage, and  there  has  been  in  this  court  much  discussion  of  the 
relations  of  the  parties  and  the  rights  arising  out  of  the  marriage. 
We  omit  expressing  any  opinion  of  the  points  involved  in  that  dis- 
cussion. The  issue  is  the  effect  of  the  conveyances  to  the  defendant, 
and  maintaining  them  as  donations,  preserves  the  rights  of  defendant 
and  at  the  same  time  protects  any  rights  that  may  arise  from  the  sec- 
ond marriage.  We  decide  no  issue  except  to  maintain  the  acts  as 
donations. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  amended  so  as  to  maintain  the  conveyances  of 
plaintiff  to  defendant  as  donations  inter  vivos  and  in  other  respects 
be  affirmed,  the  costs  of  the  lower  court  to  be  paid  by  plaintiff^ 
those  of  this  court  by  defendant. 


No.  11.929.  ^--^ 

fi0  1l4p| 

State  op  Louisiana  vs.  William  and  Jean  Baftxstb  Chbvis.  ■"        - 

48    575 
104    446 
The  dlsquallflcation  of  a  juror  can  not  be  taken  advantage  of  in  a  motion  In  arrest  P^M^ 

of  judgment.  (113    652 

The  Supreme  Court  will  not  interfere  with  the  rulings  of  the  trial  Judge  relating 

to  the  argument  and  conduct  of  counsel  in  the  trial  of  cases. 
The  trial  judge  instructs  the  jury  as  to  the  law  applicable  to  the  case,  and  If  an 
erroneous  statement  of  the  law  has  been  made  by  counsel,  it  can  be  corrected* 
and  the  law  applicable  to  the  case  given  In  his  charge  by  the  trial  judge.  If  he 
fails  to  do  so,  the  party  complaining  has  his  remedy  by  asking  for  special  In- 
structions, and  if  refused,  the  reserving  of  a  bill. 

.  A  PPEAL  from  the  Eleventh  Judicial  District  Court  for  the  Parish 
**-  of  St.  Landry.     Perrault,  J. 


M,  J.  Cunningham^  Attorney  General,  and  E,  B.  DuBuisaoUj  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


C  F,  Oarland  for  Defendants,  Appellants. 
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Argued  and  snbmitted  Jannary  25,  1896. 
Opinion  handed  down  Febrnary  10,  1896. 
Rehearing  refnsed  March  28,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  defendants  were  convicted  of  murder  and  sen- 
tenced to  be  executed. 

There  was  a  motion  in  arrest  of  judgment  filed  on  the  ground  of 
the  incapacity  and  incompetency  of  a  juror  who  participated  in  the 
finding  of  the  indictment. 

There  is  nothing  on  the  face  of  the  record  to  show  this  fact,  and 
evidence  dehors  the  record  must  be  produced  to  prove  the  incom- 
petency of  the  juror.  The  motion  was  properly  overruled,  as  the 
incompetency  of  a  juror  can  not  be  taken  advantage  of  by  a  motion 
in  arrest  of  judgment.  State  vs.  McQee,  36  An.  207;  State  vs. 
Oriffin,  88  An.  502;  State  vs.  Miller,  88  An.  158;  State  vs.  Pete,  89 
An.  1095;  State  vs.  Crawford,  S2  An.  626;  State  vs.  Oreen,  4'/  An. 
644. 

The  bill  of  exception,  which  was  reserved  on  the  part  of  William 
Chevis  only,  recites  that  the  District  Attorney  argued  to  the  jury 
<*  that  the  failure  of  the  defendant,  William  Chevis,  to  testify  in  his 
own  behalf  was  proof  positive  of  the  truth  of  the  matters  and  things 
that  had  been  testified  to  by  the  witnesses  against  him;"  that  he 
objected  to  said  agreement,  but  the  objection  was  overruled  by  the 
court,  etc.  The  statement  of  the  court  gives  the  following  reasons 
for  overruling  the  objection,  viz. : 

.  '*  Thi.s  court  made  no  such  absurd  ruling  as  this  bill  charges.  The 
prosecuting  attorney  did  not  argue  to  the  jury  that  the  failure  of  the 
accused,  William  Chevis,  to  testify  was  a  presumption  against  him, 
but  replying  to  the  ai^ument  of  counsel  for  the  defendant  stated  to 
the  jury  that  a  certain  fact  alluded  to  by  counsel  for  the  defence 
had  been  shown  to  have  been  peculiarly  within  the  knowledge  of 
defendant,  William  Chevis,  and  that  if  the  jury  did  not  know  more 
about  it  it  was  because  the  said  defendant  had  not  chosen  to  make 
it  known  to  the  jury,  and  that  the  rule  of  law  was  that  evidence 
which  was  shown  to  have  been  peculiarly  within  the  knowledge  or 
under  the  control  of  a  litigant,  if  not  produced,  was  to  be  construed 
against  said  litigant.  Counsel  for  the  accused  (thereupon)  objected 
on  the  ground  that  the  failure  of  the  accused  to  testify  was  not  to 
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'be  constrned  for  or  against  him.  Tiie  court,  declining  to  interfere 
4it  that  time,  stated  to  tlie  jury  that  they  would  be  fully  instructed 
in  the  premises  when  the  time  came  for  the  court  to  charge  them. 
The  District  Attorney  thereupon  desisted  from  further  argument 
upon  the  point,  except  to  state  to  the  jury  that  counsel  for  the 
•defence  was  correct  as  to  the  principle  that  the  failure  of  the  accused 
to  testify  was  not  to  be  construed  against  him,  but  that  the  State 
should  not  be  charged  with  failure  to  establish  a  fact  which  the 
•evidence  showed  to  be  peculiarly  within  the  knowledge  of  the 
defendant.  And  the  court,  in  its  charge  to  the  jury,  broadly 
instructed  them  that  the  right  of  an  accused  to  testify  was  a  privilege 
which  the  law  accorded  to  him,  and  which  he  had  a  right  to  exercise 
or  not,  as  he  saw  fit;  if  he  testified,  he  subjected  himself  to  all  the 
rules  which  applied  to  other  witnesses,  and  that  his  failure  to  testify, 
if  he  chose  not  to  do  so,  was  not  to  be  construed  for  or  against  him." 

There  is  a  wide  divergence  of  opinion  as  to  the  facts  between  de- 
fendant's counsel  and  the  trial  judge.  We  will,  in  accordance  with 
the  uniform  rulings  of  this  court,  accept  the  statement  of  the  trial 
judge.  From  this  statement  it  appears  that  the  District  Attorney, 
when  his  argument  was  objected  to  by  defendant's  couns.l,  instantly 
corrected  the  same,  and  stated  that  the  defendant's  counsel  was 
correct  in  his  statement ;  but  that  the  State  could  not  be  charged 
with  the  failure  to  establish  a  fact  which  the  evidence  showed  to  be 
precisely  within  the  knowledge  of  defendant.  There  can  be  no  legal 
objection  to  the  latter  part  of  the  statement,  as  the  prosecution 
could  not  be  requested  to  do  an  impossible  thing — prove  that  which 
was  beyond  its  power. 

But  the  difPerence  as  to  the  facts  between  counsel  and  judge  has 
little  or  no  influence  in  the  determination  of  the  issues  involved. 
We  have  announced  in  several  cases  that  we  will  not  interfere  with 
the  rulings  of  the  trial  judge  relating  to  the  argument  and  conduct 
of  counsel  in  the  trial  of  cases.  State  vs.  Anderson  and  Blackstone, 
45  An.  654. 

The  jury  are  controlled  by  the  judge's  instructions  on  the  law,  and 
not  what  is  stated  by  counsel. 

If  the  indiscreet  utterances  of  counsel  as  to  the  law  are  objection- 
able to  the  opposite  party,  the  remedy  is  to  ask  for  special  instruc- 
tions in  case  the  points  at  issue  are  not  covered  by  the  general 
charge.  If  refused  a  bill  can  be  taken  and  the  charge  reviewed  by 
this  court. 
37 
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The  defendants  have  no  cause  to  complain.  It  is  true  the  trial 
jadge  declined  to  interfere  at  the  time  his  intervention  was  invoked, 
but  the  District  Attorney  immediately  corrected  his  statement,  and 
this  was  all  that  could  have  been  done  by  the  order  of  the  trial 
judge.  If  the  judge  had  instantly  corrected  the  statement  of  the 
District  Attorney,  the  accused  could  not  have  complained.  Where, 
then,  is  the  cause  of  complaint,  when  the  District  Attorney,  on  his 
own  motion,  corrects  his  statement  and  removes  from  the  minds  of 
the  jury  the  impressions  which  hip  argument  may  have  made  upon 
thein? 

Judgment  affirmed. 


No.  11,925. 
Succession  of  Josbphinb  M.  Blancand. 

48    t^\ 

6i  11701         The  widow  who  takes  possession  of  movables  of  tbe  oommanlty,  exercises  her 

4)}   57kI  legal  usufruct,  and  such  property  being  consumable  by  use,  and  actually  used 

,J2   284|  by  ijer,  her  liability  to  heir  of  the  husband  Is  for  one-half  the  value  of  the 

I  ^   ^^  property,  subject  to  the  reduction  of  the  community  debts.    R.  S.,  Sec.  629;  C. 

Ui?-,^  C.  584.649. 

'^     ^"Sa        ^^^  ^^^  ^^^°  ^^^  recognize  the  Action  that  the  community  movables,  in  this  case 
^^^.J^  groceries  long  since  consumed,  are  to  be  deemed  still  in  existence,  represented 

by  other  groceries  bought  by  the  widow  in  the  course  of  her  business,  and 
inventoried  at  her  death  as  property  applicable  to  pay  her  debts. 
A  claim  against  the  administrator  of  a  succession  for  property,  of  which  he  la 
claimed  to  be  in  possession,  belonging  to  another  succession,  should  be  urged 
in  a  suit  for  such  property,  not  by  opposition  to  the  administrator's  account. 
6  Martin,  27 ;  16  An.  228;  41  An.  604. 

A  PPBAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
;  1     Rightar,  J. 


Solomon  Wolff,  Felix  J.  Dreyfous  and  Frank  McOloin  for  Adminis- 
tratrix, Appellee. 


Henry  Chiappella  and  E.  D.  LeBreton  for  Opponent,  Appellant. 


Argued  and  su  omitted  March  12,  1896. 
Opinion  handed  down  March  23,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.     This  appeal  is  by  the  administratrix  of  the  succession 
of  Gustave  P.  Blancand  and  the  tutrix  of  his  minor  child  from  the 
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judgment  dismiBsing  her  opposition  to  the  account  filed  by  the  ad- 
ministratrix of  the  succession  of  Josephine  M.  Blancand. 

The  deceased  died  insolvent.  The  account  exhibits  assets  amount- 
ing to  four  thousand  one  hundred  dollars  and  debts  to  a  greater 
amount.  The  property  left  by  the  deceased  was  mainly  a  stock  of 
groceries,  the  sale  of  which  produced  the  fund  for  distribution  to 
her  creditors. 

Qustave  P.  Blancand,  the  husband  of  Josephine,  died  in  1891, 
leaving  children,  on  behalf  of  one  of  whom,  a  grandson,  the  op- 
position is  filed.  Qustave  P.  Blancand  was  the  proprietor  of  a 
grocery,  the  stock  of  which  was  all  he  left  at  his  death.  It  is  proved 
he  died  insolvent.  There  was  no  administration  of  his  property,  his 
widow  continued  the  grocery  until  her  death  with  the  result  of 
a  remnant  of  stock  insufficient  to  pay  her  debts  as  exhibited  by  the 
account,  the  subject  of  this  appeal. 

It  is  under  these  circumstances  that  the  administratrix  of  Qustave 
P.  Blancand  and  tutrix  of  his  minor  child  claim  by  the  opposition  to 
be  placed  on  the  account  of  the  administratrix  of  Josephine  M. 
Blancand  for  the  one* half  of  the  proceeds  of  sale  of  her  stock 
of  goods  to  the  exclusion  of  her  creditors. 

The  theory  of  the  opponent  is  that  the  stock  of  groceries  of 
Qustave  P.  Blancand,  as  it  stood  in  1891,  is  to  be  deemed  still  in 
existence  and  represented  by  the  stock  possessed  by  Josephine  M. 
Blancand  when  she  died  in  1894.  The  stock  of  Qustave  P.  Blancand 
has  been  consumed.  His  widow,  continuing  his  business  since  1891, 
used  the  stock  of  1891  in  daily  sales  and  replenished  her  supplies 
from  time  to  time,  until  her  death.  We  are  asked,  because  of  this 
continuance  of  the  business  by  the  widow  in  the  same  store  occupied 
by  Qustave  P.  Blancand,  and  replenishing  of  her  stock  as  required 
by  the  needs  of  her  business,  to  sanction  the  fictitious  existence  in 
1894  of  the  groceries  in  1891,  in  the  store  when  Qustave  P.  Blancand 
died.  On  this  legal  fiction  that  the  stock  of  Josephine  Blancand  is 
the  stock  long  since  consumed  of  her  husband,  and  of  the  community 
between  them,  dissolved  by  death,  it  is  claimed  that  one -half  the 
funds  on  the  account  should  be  awarded  to  the  administratrix  of  the 
husband  and  to  the  tutrix  of  the  minor  child,  and  this  result  is 
insisted  upon,  notwithstanding  it  takes  from  the  creditors  of 
Josephine  the  fund  to  pay  them,  derived,  doubtless,  from  the  groc- 
eries sold  to  her  by  the  creditors. 
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There  is,  in  our  opinion,  no  basis  for  the  ownership  of  the  proceeds 
of  any  portion  asserted  by  the  opponents.  The  amount  on  the 
account  is  derived  from  the  grocery  stock  of  Mrs.  Blancand,  not  in 
any  sense  to  be  deemed  the  stock  owned  years  since  by  her  husband. 
It  is  said  that  the  community  between  them  has  never  been  settled. 
If  there  was  any  property  in  existence  belonging  to  that  community, 
the  suggestion  of  a  settlement  would  have  its  force.  But  that 
existence  rests  on  the  fiction  that  movables  consumed  in  use  still 
exist  in  kind  in  the  stock  bought  by  Mrs.  Blancand  and  left  to  her 
creditors.  Not  only  has  the  stock  of  1891  passed  out  of  existence, 
but  under  her  usufructuary  right  as  widow  in  community  she  had  the 
right  to  the  enjoyment  of  the  stock  left  at  her  husband's  death. 
Revised  Statutes,  Sec.  629 ;  Civil  Code,  Arts.  584,  586.  It  follows, 
we  think,  that  the  claim  of  the  opponent  of  half  the  fund  brought  on 
this  account  admits  of  no  support.  If  the  minor  had  any  claim  in 
respect  to  the  stock  of  groceries  left  by  his  grandfather  in  1891, 
and  taken  possession  of  by  Mrs.  Blancand,  it  would  be  in  the  nature 
of  a  debt  against  her,  not  claimed. 

We  have  considered  the  contention  that  there  was  the  good  will 
of  the  grocery  of  Gustave  Blancand,  part  of  his  estate  in  1891.  No 
such  asset  was  ever  sold.  If  it  existed,  it  passed  to  Mrs.  Blancand 
with  the  business  to  which  she  succeeded  in  1891.  It  is  claimed  that 
the  good  will  of  this  same  grocery  added  to  the  sale  of  the  stock  she 
left  at  her  death  in  1894,  hence  must  be  deemed  to  have  been 
equally  valuable  in  1891.  It  is  quite  certain  that  this  supposed  good 
will  had  long  since  ceased  to  be  an  entity,  if  it  ever  existed.  It  surely 
is  not  represented  by  the  proceeds  on  this  account.  If  an  asset  in 
1891,  Mrs.  Blancand  had  the  benefit  of  it  at  her  husband's  death,  and 
if  liable  to  the  minor  for  it,  the  claim  was  a  debt  due  to  her  minor 
child.  We  can  perceive  no  basis  to  award  the  minor  a  portion 
of  the  funds  on  this  account,  because  of  the  good  will  claimed  to 
have  existed  in  1891. 

The  demand  asserted  by  the  administratrix  of  Gustave  Blancand 
and  as  tutrix  of  her  minor  child  is  for  property  of  Gustave  Blancand, 
claimed  to  be  in  the  possession  of  the  administratrix  of  Mrs.  Josephs 
ine  M.  Blancand.  We  have  examined  the  ground  of  the  demand  in 
deference  to  the  earnest  argument  addressed  to  us.  But  in  our 
view  no  such  demand  has  any  place  in  an  opposition  to  the  account 
of  the  administratrix  of  Mrs.  Blancand.     If  there  was  the  basis  for 
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the  demand,  in  oar  view,  the  remedy  was  of  a  different  character. 
Copse  vs.  Eddins,  15  An.  628;  Succession  of  Scott,  41  An.  670;  Sac- 
cession  of  Lerude,  11  An.  386;  Succession  of  Aaron,  11  An.  671. 

We  have  given  attention  to  all  the  phases  of  the  elaborate  argu- 
ment for  the  opponent,  bub  the  views  announced  dispose  of  the  con- 
troversy. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of  the 
lower  court  be  affirmed  with  costs. 


No.  12,090. 
The  State  vs.  Joseph  Romus.  "S^ml 

The  offences  of  assaalting  by   shooting,   or  with  intent   to   commit  the  crime        ^ 
enamerated  in  the  statute  when  embraced  in  one  act.  may  be  charged  con- 
jnnctlyely  in  one  count.    Wharton's  Criminal  Law,  Sec.  »90;  84  An.  529;  35  An. 
468;37An.  76H. 

A  PPEAL  from  the  Eleventh  Judicial  District  Oourt  for  the  Parish 


^    of  St.  Landry.     Perrault,  J, 


M.   J.   Cunningham,    Attorney    Oeneral,   and   E,    B,   DuBuiaaon^ 
District  Attorney,  for  Plaintiff,  Appellee. 


John  N,  Ogden  for  Defendant,  Appellant. 


Submitted  on  briefs  March  14,  1896. 
Opinion  handed  down  March  23,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  appeal  is  from  the  sentence  of  defendant  for 
assault  by  shooting  at  another,  or  with  intent  to  commit  murder, 
rape  or  robbery.     R.  S.  792. 

The  indictment  charged  that  the  defendant,  in  and  upon  L.  W., 
did  make  an  assault  by  wilfully  shooting  at  him,  the  said  L.  W., 
with  a  dangerous  weapon,  with  intent  then  and  there,  and  thereby 
feloniously,  wilfully  and  maliciously  to  kill  and  murder  the  said 
L.  W.     The  statute  makes  the  offence  assaulting  another  by  wilfully 
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Bhooting  at  him,  or  with  Intent  to  commit  mnrder,  rape  or  robbery. 
The  motion  in  arrest  and  bUl  of  exceptions  assigns,  as  duplicity,  that 
the  indictment  charges  two  distinct  offences  in  one  connt.  The 
assault  by  shooting  or  with  the  intent  to  murder  admitted  of  an 
indictment  for  either,  but  constituting  but  a  single  act  we  conceive 
it  to  be  settled  that  such  offences  may  be  charged  in  one  connt. 
1  Wharton  0.  L.,  Sec.  890;  State  of  Louisiana  vs.  Oognovitch,  34 
An.  529;  State  vs.  Samuels,  38  An.  458;  State  ys.  Jackson,  37  An. 
768. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  be 
affirmed. 


No.  11,756. 

Mbohanics  and  Traders  Insurance  Company  vs.  Maurice  J. 

Hart. 

In  a  qwui  contract  where  the  original  contract  is  not  at  Issne,  to  return  the  price 
of  the  sale  of  a  thing  which  the  seller  has  not  delivered,  Art.  2276  of  ihe  Civil 
Code  does  not  apply.  One  witness  is  sufficient  to  establish  the  non-delivery  of 
the  thing  sold. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
ThSard,  J. 


Percy  RobeTts  for  Plaintiff,  Appellee. 


Branch  K,  Miller  for  Defendant,  Appellant. 


Argued  and  submitted  November  4,  1896. 
Opinion  handed  down  November  18, 1895. 
Rehearing  refused  March  23,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  The  plaintiff,  through  a  broker,  purchased  of  the 
defendant  nine  bonds  of  the  State  of  Louisiana.  They  were  bonds 
of  one  thousand  dollars  each  and  numbered  749,  750,  771,  797,  808, 
821,  853,  863,  905.  These  are  some  of  the  bonds  which  are  invalid; 
and  which  were  stolen  from  the  office  of  the  State  Treasury  by  the 
Treasurer,  E.  A.  Burke,  and  placed  on  the   market.     The  BtatUB  of 
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these  bonds  has  been  fixed  by  this  conrfc,  and  there  is  no  effort  in 
•this  suit  to  establish  their  validity.  The  plaintiff  brought  this  salt 
to  be  reimbnrsed  the  price,  with  interest,  that  he  paid  for  said  bonds. 
There  is  no  question  as  to  his  right  to  obtain  the  relief  prayed  for, 
if  the  bonds  are  sach  as  are  described  in  the  petition  of  plaintiff. 
The  evidence  fully  and  completely  establishes  the  fact  that  the 
bonds  are  such  as  are  described,  and  that  they  were  purchased  from 
the  defendant. 

The  only  defence  is  to  the  insufficiency  of  the  evidence,  the  de- 
fendant claiming  that  plaintiff's  case  depends  upon  proving  a  con- 
tract for  the  purchase  of  ten  thousand  dollars  of  State  bonds,  which 
must  be  proved  by  written  evidence,  or  by  the  testimony  of  at  least 
one  credible  witness  and  other  corroborating  testimony.  R.  0. 0.  2276. 
Tliere  is  no  attempt  here  to  enforce  a  contract  against  the  de- 
fendant for  any  sum  of  money  over  five  hundred  dollars.  Defend- 
ant's liability  arises  from  a  qiiasi  contract,  to  restore  the  price  of 
that  article  he  has  agreed  to  deliver,  and  which  he  has  failed  to  do. 
The  original  contract  is  not  in  question.  It  is  not  specially  denied 
and  put  at  issue.  The  only  question  at  issue  is  as  to  the  identity  of  the 
bonds.  This  is  fully  established  by  the  broker  who  made  the  pur- 
<!hase  for  the  plaintiff.  But  we  are  strongly  inclined  to  the  opinion 
that  the  requirements  of  Art.  2276  of  the  Civil  Oode  have  been 
<;omplled  with.  One  witness,  the  broker,  swears  most  positively  to 
the  purchase  of  the  bonds  from  the  defendant;  He  is  corroborated 
by  his  clerk  and  by  the  president  of  the  insurance  company,  who 
instructed  him  to  make  the  purchase.  The  broker  gave  the  defend- 
ant a  check  on  ths  Union  National  Bank  for  the  price  of  the  bonds, 
and  on  delivery  of  the  bonds  to  the  company  he  received  a  check 
from  the  insurance  company  for  the  amount. 

In  fact,  there  is  the  testimony  of  one  witness  and  other  corrobor- 
ating circumstances  to  the  purchase  of  the  time  bonds. 
Judgment  affirmed 

Dissenting  Opinion. 

Watkins,  J.  As  this  suit  Involves,  and  the  court  has  dealt  with  the 
same  issues  as  those  in  the  case  of  Pugh  vs.  Moore,  Hyams  &  Co., 
44  An.  209,  I  dissent  from  the  views  entertained  herein  by  the 
majority  of  the  court,  for  the  reasons  expressed  in  my  dissenting 
opinion  in  that  case.     Vide  pp.  227  to  251. 

I  wish  to  emphasize  the  statement  therein  made,  to  the  effect  that 
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Agricultural  and  Mechanical  College  bonds  of  the  State  of  Lonisiana,. 
of  the  series  involved  in  this  suit,  were  primarily  executed  and 
issued  by  the  proper  officers  of  the  State  for  value.  That  they  are 
in  the  form  of  commercial  obligations,  payable  to  bearer,  at  a  future 
date.  Under  the  funding  laws  of  the  State,  enacted  in  pursuance  of 
a  constitutional  enactment  in  the  year  1874,  they  were  surrendered 
to  the  Board  of  Liquidation  of  the  State  as  valid  and  binding  obliga- 
tions of  the  State,  and  in  exchange  therefor  consolidated  bonds  of 
the  State  were  issued  in  the  form  they  are  presented  to  the  court. 

That  they  subsequently  passed  into  circulation  as  valid  obligations 
of  the  State  for  value,  and  in  the  due  course  of  dealing  and  business 
were  listed  by  the  local  Stock  Exchange ;  that  from  that  date  to  the 
month  of  September,  1889,  a  period  of  nearly  fifteen  years,  they 
were  bought  and  sold  in  open  market  without  suspicion  or  suggestion 
of  fraud  or  illegality ;  that  it  was  during  that  period  of  time  plaintiff 
company  purchased  same  from  defendant,  through  the  medium  of  a 
broker,  for  a  valid  and  adequate  consideration,  and  in  the  usual 
course  of  trade. 

Finding  these  bonds  in  its  hands  after  the  disclosures  that  were 
made  in  September,  1889,  to  the  effect  that  they  were  fraudulent 
and  illegal  because  they  had  been  theretofore  condemned  and  placed 
under  ban  by  a  clause  in  the  organic  law  of  1879,  recalling  them  from 
circulation  and  directing  them  to  be  destroyed  by  the  Legislature, 
plaintiff  brought  this  suit  against  the  defendant  as  vendor  thereof, 
and  demands  judgment  against  him  on  the  theory  that  he  sold  ity 
fraudulent  and  void  obligations  of  the  State,  instead  of  legal  and 
valid  obligations  of  the  State. 

To  what  I  have  said  in  argument  I  do  not  propose  to  add  one 
word;  nor  to  the  authorities  cited  do  I  propose  to  make  any  addition. 

For  the  proposition  that  when  the  State  (sovereign  though  she  be) 
goes  into  market  to  borrow  money  upon  her  promises  to  pay  she  oc- 
cupies a  plane  which  is  occupied  by  any  private  individual  in  like 
situation ;  and  her  obligations  possess  the  same  significance  as  those 
of  private  individuals  seeking  relief  in  courts  of  justice,  and  no 
other,  I  still  contend. 

If  that  be  a  correct  proposition  of  law,  it  follows  necessarily  that 
the  declaration  of  the  State — albeit  through  a  command  in  the 
Constitution — can  no  more  affect  her  promises  to  pay,  in  the  hands 
of  third  and  innocent  holders,  than  a  similar  declaration   made  by 
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an  ordinary  maker  of  a  negotiable  promissory  note,  payable  at  a 
future  date  after  it  had  passed  into  the  hands  of  an  innocent  third 
person  for  value. 

That  the  obligations  of  the  State  had  passed  into  the  hands  of  third 
persons,  and  were  outstanding,  in  the  hands  of  third  and  innocent 
holders  for  value,  at  the  date  of  the  adoption  of  the  Oonstitntion  of 
1879,  and  so  remained  until  the  discoveries  in  September,  1889,  was 
a  matter  of  proof  in  the  case  of  Pngh  vs.  Moore,  Hyams  &  Oo. ; 
but  since  that  date  the  Legislature  of  the  State  has  enacted  and 
promulgated  a  law,  in  the  shape  of  a  concurrent  resolution,  in  which 
all  these  aforesaid  facts  are  specifically  set  out  and  enumerated.  Act 
182  of  1894. 

In  that  resolution  it  is  stated  that  whereas  certain  banks,  as 
fiscal  agents  of  the  State,  had  '^  paid  to  the  holders  thereof  certain 
interest  coupons  of  certain  consolidated  bonds  of  the  State  of  Louis-^ 
iana  maturing  July  1,  1889;  and,  whereas,  the  bonds  from  which 
said  coupons  had  been  detached  were  subsequently  ascertained  to  be 
the  property  of  the  State  of  Louisiana,  and  which  had  fraudulently^ 
been  put  in  circulation  by  E.  A.  Burke,  then  Treasurer  of  the  State 
of  Louisiana,     ♦     *     * 

^^  Be  it  resolved,  That  the  Auditor  is  authorized  and  directed  to 
warrant  in  favor  of  said  banks  for  the  sum  of  two  thousand  six  hun- 
dred and  sixteen  dollars  each,  said  sums  being  the  respective 
amounts  paid  by  them  as  fiscal  agents  of  the  State  aforesaid  upon 
any  unexpended  balance  in  the  hands  of  the  State  Treasurer  of  the 
appropriation  made  for  the  payment  of  interest  upon  the  consoli- 
dated bonds  of  the  State  of  Louisiana  by  the  Legislature  of  1888 ; 
and  the  Treasurer  is  hereby  authorized  and  directed  to  pay  said 
banks  the  said  sums  in  the  usual  course. '^ 

This  legislative  enactment,  I  take  it,  is  an  emphatic  and  undis- 
guised recognition  on  the  part  of  the  legislative  department  of  the 
government  of  the  State's  obligation  to  pay  the  identical  bonds 
about  which  this  defendant  is  sued. 

This  act  was  passed,  approved  and  promulgated  since  the  Pngh  case 
was  decided  and  with  a  full  knowledge  of  its  scope  and  effect.  And 
the  legality  of  that  resolution  was  afQrmed  in  State  ex  rel.  Banking 
Company  vs.  Auditor,  47  An.  1679. 

Considering  these  facts  I  can  not  see  how  this  defendant  can  be 
compelled  to  reimburse  the  plaintiff  the  amount  it  expended  for  the 
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bonds  in  controversy,  contemporaneoasly  acquired  with  the  payment 
by  the  banks  of  the  interest  coupons  which  were  detached  from  the 
self -same  bonds. 
The  defendant  is  in  identically  the  same  position  as  the  banks. 


No.  12,075. 
Statb  of  Louisiana  vs.   Giovanni  Vbntura  and  Giuseppe 

*B    ^  DiPPOLITA. 

Motion  for  an  appeal  must  be  filed  In  due  time  and  an  order  of  appeal  entered  by 
the  court. 

APPEAL    from  the    Seventeenth  Jadicial  District  Court  for  the 
Parish  of  St.  Mary.     AUen,  J. 


M.  J.  Cunningham,  Attorney  General,  and  Pierre  A.  9imm<m8f  Jr.j 
ot  Oonnsel,  for  State,  Appellee. 


Bnbmitted  on  briefs  for  the  State  February  29,  1896. 
Opinion  handed  down  March  9,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  defendants  were  indicted  for  murder.  After 
trial  they  were  found  guilty  without  capital  punishment,  and  were 
sentenced  to  the  penitentiary  for  life. 

In  this  court  the  Attorney  General,  representing  the  State,  moves 
to  dismiss  the  appeal  on  two  grounds : 

1.  The  record  does  uot  show  that  an  appeal  from  the  verdict  and 
'sentence  was  either  obtained  or  deuied. 

2.  There  is  no  bill  of  exception  in  the  record,  taken  to  the  ruling 
of  the  trial  judge. 

The  defendants  are  not  represented  by  counsel  before  this  court. 

The  want  of  an  order  of  appeal,  when  none  has  been  applied  for, 
is  fatal  to  the  appeal. 

Further,  errors  in  rulings  in  criminal  trials  are  available  on  appeal 
by  exceptions  duly  taken. 

It  becomes  a  question  of  fact  as  to  whether  the  record  contains  an 
order  of  appeal,  or  whether  there  is  any  evidence  showing  that 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896  687 

Chamberlain  et  al8.  vs.  Abadle. 

application  was  made  for  such  an  order,  and  in  the  second  place 
whether  a  bill  of  exception  was  taken  during  the  trial  and  is  of 
record  before  this  court. 

We  have  read  the  transcript  from  cover  to  cover,  for  an  applica- 
tion for  an  appeal  or  evidence  of  an  order  of  appeal.  In  view  of 
the  gravity  of  the  case,  although  there  is  no  order  of  appeal  of  rec- 
ord, we  none  the  less  examined  the  transcript  and  found  no  ground 
which  would  justify  the  reversal  of  the  verdict  and  sentence  of  the 
court  on  appeal. 

AS  TO   BXCBPnON. 

A  bill  of  exception  was  reserved  to  the  court's  ruling  on  a  motion 
for  a  continuance,  on  the  ground  that  no  copy  of  the  indictment  had 
been  served  on  the  accused.  Although  the  motion  was  denied  by 
the  court,  the  case  was  postponed  and  other  copies  of  the  indictment 
were  served  on  the  accused. 

At  the  second  calling  of  the  case  for  trial  the  accused,  through 
counsel,  declared  that  they  were  ready  for  trial  without  objection  in 
regard  to  service  of  the  indictment. 

There  is  a  note  in  the  minutes  of  another  bill  reserved,  but  there 
is  no  evidence  of  grounds  upon  which  it  was  reserved,  or  of  any 
statement  to  stand  in  lieu  of  a  bill.  The  entry  is  only:  *'  Bill  re- 
served," without  reference  to  any  fact  or  law. 

The  appeal  is  therefore  dismissed. 


No.  11,939. 
Graob  F.  Ohambbblain  bt  AL8.  VS.  Cyril  abadib. 

The  payment  of  taxes  on  property  is  not  by  itself  evidence  of  corporeal  possession 

of  the  property,  and  without  some  act  showing  corporeal  possession,  will  not 

support  the  plea  of  ten  years'  prescription. 
Possession  animo  dotnini  forms  the  basis  of  the  ten  and  thirty  years'  prescription, 

and  it  must  be,  at  least  in  its  commencement,  a  corporeal  possession. 
The  corporeal  possession  is  regulated  to  a  great  extent  by  the  uses  for  which  the 

immovable  property  is  destined,  and  its  nature. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
TMard,  J. 


Kernan  <fir  Wall  for  Plaintiffs,  Appellants. 
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Harry  H,  Hall  for  Defendant,  Appellee. 

Argued  and  sabmitted  Febraary  14,  1896. 
Opinion  handed  down  February  24,  1896. 
Rehearing  refused  March  28,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiffs  instituted  this  petitory  action  to  re  - 
cover  a  square  of  ground  situated  in  the  seventh  district  of  this  city. 
Plaintiffs'  ancestor  acquired  this  property  from  the  New  Orleans 
Oanal  and  Banking  Company,  Samuel  Kohn,  Laurent  Millaudon  and 
John  Slidell,  July  23,  1833.  Nathaniel  Chamberlain,  the  grandfather 
of  plaintiffs,  died  in  1836,  and  the  square  of  ground  which  they  claim 
was  inventoried  in  his  succession.  There  is  no  evidence  in  the  record 
that  it  ever  passed  from  the  succession  by  judicial  sale,  or  that  it 
was  ever  sold  for  taxes. 

Defendant  sets  up  title  as  follows : 

Warwicli  Martin  to  Edward  Chase,  who  acquired  title  for  account 
of  J.  W.  Clark  and  others  in  1854,  and  in  1866  J.  W.  Clark  and 
others  sold  to  E.  W.  Clark.  Edward  Chase  conferred  title  in  1882  to 
E.  W.  Clark;  June  27,  1887,  E.  W.  Clark  sold  to  defendant.  The 
defendant  pleads  the  prescription  of  ten  years.  C.  C.  3478.  To 
prove  possession  and  occupancy  during  the  time  necessary  to  perfect 
his  title,  he  exhibits  the  receipts  for  taxes  on  the  property  paid 
by  himself  since  his  purchase  of  the  same,  and  by  the  authors  of 
his  title,  for  more  than  ten  years.  The  evidence  shows  that  the 
square  was  vacant, not  enclosed,  low  and  swampy,  until  defendant, 
seven  years  before  the  institution  of  this  suit,  took  actual  possession 
of  the  same  and  filled  in  the  hollows  and  made  the  square  high 
ground. 

The  square  was  formerly  a  part  of  the  undivided  half  of  a  planta- 
tion acquired  by  the  New  Orleans  Canal  and  Banking  Company. 

The  question  at  issue  is,  does  it  require  some  act  when  the 
property  is  unoccupied,  marsh,  swamp,  or  wood  land,  to  be  done  in 
order  to  show  to  the  world  that  the  property  is  occupied  in  such 
a  manner  as  to  be  equivalent  to  corporeal  possession,  to  mark  the 
commencement  of  the  prescription  of  ten  years? 

The  defendant  cites  the  cases  of  Giddens  vs.  Mobley,  37  An.  417, 
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and  Green  Brothers  vs.  Witherspoon,  37  An.  751,  and  Barrow  vs. 
Wilson,  38  An.  209,  as  authority  that  the  '<  deed  of  sale  translative 
of  property  of  wild  swamp  lands  coupled  with  the  payment  of  taxes 
for  forty  years  will  give  a  purchaser  in  good  faith  a  title  by  pre- 
scription.*' 

In  Giddens  vs.  Mobley,  37  An.  417,  there*  is  a  dictum  which 
sustains  the  views  urged  by  defendant.  But  this  obiter  of  the  court 
was  not  necessary  for  the  decision  of  the  case,  and  the  court  said  in 
the  opinion  that  '*  the  plaintiffs  are  estopped  from  contesting  this 
fact  of  possession,  because*  they  allege  that  the  defendants  have  pos- 
sessed since  July  26,  1870,  and  claim  rent  from  that  day.  More  than 
ten  years  elapsed  from  that  day  to  the  institution  of  this  suit  on  July 
5,  1851." 

In  the  case  of  Green  Brothers  vs.  Witherspoon,  87  An.  761,  it  was 
held  that  "  thirty  years'  prescription  may  be  successfully  invoked  by 
a  possessor  in  good  faith  of  tracts  of  wood  land  forming  part  of  a 
plantation  on  which  he  has  lived  continuously  for  that  time,  although 
he  may  not  have  felled  a  tree  from  those  tracts,  or  done  any  other 
acts  of  corporeal  possession  of  that  part  of  his  plantation." 

A  possession  of  a  part  of  a  tract  of  land  with  title  to  the  whole 
carries  with  it  possession  of  the  whole.  This  is  self-evident.  Don- 
egan's  Heirs  vs.  Martineau,  9  Martin,  43;  Prevost's  Heirs  vs.  John- 
son, lb.  174;  Gillard  vs.  Glenn,  1  Rob.  159:  Henderson  vs.  St. 
Charles  Church,  7  N.  S.  122. 

It  is  not  shown  here  that  the  defendant  for  more  than  ten  years, 
by  his  own  act,  or  by  that  of  the  authors  of  his  title,  has  ever  given 
any  physical  evidence  of  an  intention  to  occupy  any  part  of  the 
property. 

In  Barrow  vs.*  Wilson,  38  An.  209,  this  court  said:  '^  The  lands  in 
question  are  shown  to  have  been  low,  marshy  lands,  and  to  have 
been  sold  by  the  State  as  swamp  lands,  subject  to  tidal  overflow. 
Doubtless  the  grazing  of  his  cattle  thereon  was  all  the  possession 
which  the  then  owner  needed  of  the  lands,  and  such  possession, 
accompanied  by  the  regular  payment  of  taxes,  as  shown  here,  is 
sufficient  in  law  to  supply  a  proper  foundation  for  prescription." 

The  doctrine  in  the  case  of  Giddens  vs.  Mobley  is  not  supported 
by  the  Code,  and  the  jurisprudence  of  the  State  is  diametrically 
opposed  to  it.  The  unbroken  line  of  authorities  is  to  the  effect  that 
the  prescription  of  ten  years  must  be  supported  by  corporal  pos- 
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session  in  the  beg^inning,  after  which,  if  it  has  not  been  interrupted, 
it  may  be  preserved  by  external  and  public  signs,  announcing  the 
possessor's  intention  to  preserve  the  possession  of  the  thing,  as  the 
keeping  up  of  roads  and  levees,  the  payment  of  taxes  and  other 
similar  acts.     0.  0.  3499. 

In  the  case  of  S'earles  vs.  Oostillo,  12  An.  208,  this  court  said: 
<<The  payment  of  taxes  may  announce  the  possessor's  intention  to 
preserve  the  possession  of  the  thing  when  he  or  his  predecessor  has 
once  had  a  corporal  possession,  but  it  will  not  constitute  a  corpo- 
ral possession. 

In  case  of  Dodeman  vs.  Barrow,  11  An.  88,  it  was  held  that  the 
defendant  Barrow,  who,  having  no  possession,  either  actual  or  civil, 
could  transfer  none  to  his  vendee,  but  he  was  bound  to  prove  a  cor- 
poral possession  in  himself  as  the  starting  point  of  his  title  by  pre- 
scription. 

In  Wilson  vs.  Marshall,  10  An.  327,  it  was  said :  '<  Possession  animo 
domini  forms  the  basis  of  this  species  of  prescription ;  it  must  be,  at 
least  in  its  commencement,  a  corporal  possession,  and  must  be  con- 
tinuous, uninterrupted,  peaceable,  public  and  unequivocal."  Quot- 
ing Arts,  (old  numbers)  8453,  3466,  3467. 

*<  Such  a  possession,  without  any  title  whatever  for  thirty  years  (a 
reservation  in  favor  of  certain  persons  not  aui  juris)  will  enable 
the  possessor  who  invokes  the  plea  of  plrescription  to  hold  dominion 
over  the  land  against  all  the  world.  With  a  title  translative  of  prop- 
erty, and  aided  by  good  faith,  a  possession  of  like  character  for  the 
period  of  ten  years  will  suffice  against  a  real  owner,  resident  in  the 
State.     Old  articles  of  Code,  3465,  3442,  3437,  3438." 

This  case  announced  the  same  doctrine  held  in  cases  prior  to  it, 
and  since  it  was  decided  we  know  of  no  departure  from  it,  except 
the  dictum  in  the  case  of  Giddens  vs.  Mobley,  37  An.  417. 

W.  H.  Michel  et  als.  vs.  Ernest  H.  Stream,  recently  decided,  48 
An.,  ante.,  p. 

The  corporal  possession  necessary  to  support  the  prescription  is 
governed  by  the  use  for  which  the  land  is  destined.  If  it  is  for  past- 
urage, the  grazing  of  cattle  upon  it  is  an  act  of  corporal  possession. 
From  its  nature  it  may  forbid  an  actual  residence  or  cultivation. 
Timbered  land  may  be  enclosed,  trees  cut,  roads  run  through  it,  and 
many  other  similar  acts  to  show  the  intention  to  subject  it  to  one's 
dominion. 
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In  the  case  of  Ranson  vs.  Long,  13  An.  523,  it  was  held,  while  the 
proof  of  possession  was  not  conclusive,  that  the  fact  that  the  land 
was  a  vacherie  in  a  part  of  the  parish  of  St.  Charles,  difflcalt  of  ac- 
cess, and  that  it  did  not  admit  of  any  obvioas  marks  of  possession 
further  than  had  been  shown,  the  judgment  of  the  lower  court  sus* 
taining  the  plea  of  prescription  was  affirmed. 

Referring  to  the  original  recoi*d,  the  facts  which  the  lower  court 
found  sufficient  as  the  foundation  for  the  plea  were  that  the  plain- 
tiff had  an  actual  settlement  on  Bayou  Des  Allemands,  and  that  he 
cultivated  a  few  acres  around  his  house,  and  that  he  claimed  the 
vacherie  as  far  as  Bayou  St.  Ours,  to  which  his  cattle  wandered  and 
on  which  they  grazed. 

The  square  of  land  in  controversy  was  not  in  a  remote  locality 
difficult  of  access,  and  it  was  not  of  that  nature  which  would  pre- 
clude the  fencing  of  it  or  of  cultivating  a  part  of  it.  A  cabin  could 
have  been  built  on  it,  and  even  then  if  it  had  fallen  to  ruins  it  would 
have  been  a  potent  witness  of  the  fact  of  actual  corporal  posses- 
sion, which  would  have  been  preserved  by  the  civil  possession. 

The  tax  receipts  relied  on  by  defendant  as  evidence  of  corporal 
possession,  by  themselves,  are  not  sufficient  for  that  purpose. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now  or- 
dered, adjudged  and  decreed  that  the  pUintiffs  be  declared  the 
owners  of  the  square  of  ground  described  in  their  petition  and  be 
placed  in  corporal  possession  of  the  same,  defendant  to  pay  costs. 
The  right  of  defendant  to  demand  reimbursement  for  improvements 
on  said  square  of  ground  is  reserved. 


No.  12,051. 

OOBNBLIUS  P.    MUNDAY  VS.    LEOPOLD   KAUFMAN. 

NotwfthstandiDg  the  proceedlof^s  of  a  family  meeting  recommending  a  sale  of 
succesBlon  property  to  pay  debts  Is  approved  and  homologated  by  the  judge^ 
same  does  not,  in  any  manner,  impair  the  validity  of  a  contemporaneous  order 
for  the  sale  of  same  property,  which  is  made  by  the  same  jadge. 

It  is  a  well  settled  principle  of  jurisprudence,  as  well  as  a  well  recognized  rule  of 
property,  that  a  purchaser  at  a  sale  made  at  public  auction,  in  pursuance  of 
an  Older  of  court.  Is  not  bound  to  look  beyond  the  decree  in  order  to  ascertain 
its  necessity. 
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He  Is  bound  to  ascertain  that  the  court  had  Jurisdiction  to  grant  the  order;  but 
finding  that  It  has,  the  fru^A  of  the  record,  in  other  respects,  may  be  assumed. 

APPEAL  from  the  Twelfth  Jadicial  District  Court  for  the  Parish  of 
Calcasien.     Foumetj  J. 

Williams  <&  Sugar  for  Plaintiff,  Appellee. 


S.  D,  Read  and  Ara^ne  P.  Pujo  for  Defendant,  Appellant. 


Argaed  and  submitted  February  11,  1896. 
Opinion  handed  down  March  9,  1896. 
Rehearing  refused  March  23,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  action  for  the  rescission  of  a  judicial  sale 
on  the  charge  of  nullities  alleged  to  have  existed  in  the  proceedings 
leading  up  to  the  sale,  as  that  of  the  property  of  a  minor;  and  the 
defence  urged  against  it  is  the  protection  which  is  afforded  an  adju- 
judication  regular  in  form  and  founded  upon  an  order  of  court, 
which  has  been  granted  for  the  sale  of  succession  property  for  the 
payment  of  its  debts  and  charges. 

In  limine  the  defendant  tendered  an  exception  to  the  capacity  of 
the  plaintiff  to  institute  this  suit,  as  an  emancipated  minor,  charging 
that  he  was  not  legally  emancipated. 

He  was  emancipated  by  an  authentic  act  duly  executed  by  his 
father  on  the  19th  of  June,  1891. 

That  act  was  executed  in  pursuance  of  the  provisions  of  the  Re- 
vised Civil  Code,  Art.  336,  which  declares  that  *<  the  minor,  although 
not  married,  may  be  emancipated  by  his  father  *  *  when  he  shall 
have  arrived  at  the  full  age  of  fifteen  years,"  this  emancipation  to 
be  evidenced  by  a  public  act. 

Per  contra,  defendant's  contention  is  that  at  the  time  the  act  of 
emancipation  was  executed,  the  plaintiff's  father  was  without  power 
to  exercise  marital  authority  because  the  guardianship  of  the  minor 
had  been  by  a  decree  of  divorce  transferred  to  the  plaintiff's  mother, 
who  had  intermediately  died,  and  that  subsequently  another  person 
had  qualified  as  dative  tutor  for  the  minor. 
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The  act  of  emancipation  appears  to  be  regular  in  form,  and  it  was 
executed  by  the  father  of  the  minor,  who  was  at  the  time  nearing 
the  age  of  majority.  No  steps  had  been  taken  looking  to  the  revoca- 
.  tion  of  the  act.  Under  this  state  of  facts  we  think  it  should  be  rec- 
ognized and  given  full  force  and  effect  in  the  present  proceeding. 
Had  the  mother  lived,  and  were  she  in  coart  asserting  an  adverse 
claim,  the  case  might  be  viewed  in  a  different  light.  Bnt  the  al- 
leged invalidity  of  the  act  having  been  interposed  by  a  stranger,  for 
the  purpose  of  defeating  the  claims  and  pretensions  of  the  minor, 
who  founds  action  upon  it,  can  not  be  maintained. 

In  the  Succession  of  Gaines,  42  An.  699,  we  entertained  a  similar 
view  of  a  similar  question.     Richardson  vs.  Richardson,  38  An.  689. 

II. 

From  a  judgment  in  favor  of  the  plaintiff  the  defendant  has  ap- 
pealed. 

The  statemeint  of  defendant's  side  of  the  story  is  that  plaintiff's 
mother  obtained  a  judgment  of  divorce  a  vinculo  Tnatrimonii  against 
hia  father,  decreeing  her  the  custody  of  the  child,  who  was  a  minor. 
That  she  subsequently  died  testate  in  the  parish  of  Calcasieu,  be-' 
queathing  all  her  property,  which  was  situated  there,  to  the  plaintiff 
as  universal  legatee,  and  appointing  her  brother,  who  resided  in  the 
adjoining  parish  of  Vernon,  executor  and  tutor.  That  the  will  was 
daly  probated,  letters  testamentary  ordered  to  be  issued,  and  on  the 
1st  of  July,  1886,  an  under- tutor  was  appointed,  and  the  executor 
filed  his  bond,  and  subscribed  an  oath  as  testamentary  tutor,  and 
received  letters  of  executorship  and  tutorship. 

That  on  22d  of  July,  1886,  the  executor  presented  to  the  Court  of 
Probates  a  •  petition  which  was  accompanied  by  a  statement  of  the 
assets  and  liabilities  of  the  succession  which  had  been  approved  by 
him  up  to  that  date ;  and  he  thereupon  asked  for  an  order  to  sell 
for  cash  a  sufficient  amount  of  property  to  satisfy  the  debts,  and 
also  <*  for  the  convocation  of  a  family  meeting  to  determine  the 
terms  of  tlie  payment  of  that  portion  of  the  price  not  needed  for 
the  purpose." 

That  such  an  order  was  granted,  a  family  meeting  was  held  on  the 
same  day,  and  it  recommended  a  cash  sale  of  all  the  property,  the 
proceeding  being  subsequently  homologated.  That  the  entire  prop- 
erty was  sold  on  the  4th  of  September,  1886,  and  adjudicated  to  the 
88 
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defendant  for  the  price  of  fifteen  hundred  dollars,  same  being  the 
full  amount  of  its  appraisement  in  the  inventory  of  the  succession. 

On  this  statement  his  theory  is  that  the  representative  of  plaintiff's 
deceased  mother  was  at  one  and  the  same  time  acting  in  the  dual 
capacity  of  testamentary  executor  and  tutor  in  obtaining  the  order 
of  sale,  and  he  assumes  that  it  was  necessary  for  the  entire  property 
to  be  sold  in  order  to  pay  the  debts  of  the  succession  of  the  testitrlz, 
and  ascertain  the  rights  of  his  ward,  and  that  his  title  is  protected 
by  the  order  of  sale. 

On  the  contrary,  the  contention  of  plaintiff's  counsel  is  that  the 
order  of  sale  was  not  procured  by  the  executor  for  the  disposition 
of  the  property,  as  that  of  the  succession  of  the  plaintiff's  mother, 
for  the  purpose  of  paying  its  debts;  but,  acting  on  the  assumption 
that  it  was  property  which  had  devolved  on  the  plaintiff  as  universal 
legatee  under  the  will  of  his  mother,  the  executor,  in  his  capacity  as 
such,  caused  a  family  meeting  to  be  convoked  for  the  purpose  of  ad- 
vising with  reference  to  the  minor's  evident  interest  and  advantage 
in  making  a  sale,  and  to  suggest  the  terms  and  conditions  of  the 
sale  in  case  it  should  be  recommended. 

That  a  sale  made  in  pursuance  of  an  order  of  court  predicated 
upon  the  recommendations  of  a  family  meeting  thus  convoked,  is 
not  a  succession  sale  to  pay  debts  in  the  due  course  of  administra- 
tion; but  that  same  was  a  tutor's  sale,  which  was  based  exclusively 
upon  the  advice  of  a  family  meeting. 

That  the  purchaser  at  such  a  sale  is  not  protected  by  the  order  of 
court,  but  his  title  is  open  to  all  the  objections  of  irregularity  which 
may  be  suggested  by  an  emancipated  minor,  and,  in  a  litigation 
with  the  emancipated  minor,  the  adjudicatee  carries  the  burden  of 
proving  the  validity  of  all  the  judicial  proceedings  leading  up  to, 
and  the  legality  of  the  sale. 

The  illegalities  plaintiff  suggests  are  the  following,  viz.: 

1.  That  the  court  had  no  power  to  grant  the  order  for  the  sale  of 
minor's  property,  and  that  the  order  granted  was  ultra  vires  and 
absolutely  void. 

2.  That  the  testamentary  executor  had  not  the  legal  capacity  to 
convoke  a  family  meeting  for  the  purpose  of  advising  a  sale  of  the 
property  of  the  plaintiff,  and  that  a  meeting  of  the  family  thus  con- 
voked, as  well  as  their  recommendations,  were  illegal  and  void. 

3.  That  Nathan  S.  Smart,  who  was  appointed   dative  tutor  under 
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the  last  will  of  plaintiff's  mother,  was  not  competent  to  qaalify  and 
act  as  tutor,  becaase  plaintiff's  father  was  still  living  at  the  date  of 
the  death  of  the  testatrix,  thus  depriving  her  of  the  legal  capacity 
to  appoint  a  testamentatary  tutor  at  all,  and  the  law  fully  vesting 
the  right  in  the  surviving  parent  to  qualify  and  act  ap  tutor. 

4.  That,  in  any  event,  the  testamentary  tutor  was  a  resident  of  the 
parish  of  Vernon,  to  whose  domicile  the  jurisdiction  of  a  family 
meeting  convoked  in  the  parish  of  Oalcasieu  did  not  extend,  and  he 
failed  to  have  his  bond  as  tutor  inscribed  on  the  mortgage  records  of 
the  former  parish,  and,  likewise,  failed  to  have  an  abstract  of  the 
inventory  of  the  minor's  property  therein  inscribed. 

5.  That  no  order  of  court  or  recommendation  of  a  family  meeting 
at  any  time  fixed  the  amount  of  the  tutor's  bond  or  approved  the 
same. 

6.  That  the  plaintiff's  father  filed  an  opposition  to  the  appointment 
and  qualification  of  the  dative  testamentary  tutor,  asserting  his 
preference  and  better  right  to  the  appointment,  and  that  the  same 
was  on  file  when  the  alleged  order  of  sale  was  granted,  and  so  re- 
mained undisposed  of  until  long  after  the  sale  was  made,  when  it 
was  withdrawn: 

7.  That  the  legal  effect  of  all  of  the  foregoing  illegalities  and  irreg- 
ularities was  and  is  that  the  sale  to  defendant  was  made  without  the 
plaintiff — then  a  ininor  of  nine  years  of  age — being  notified  or  made 
a  party  thereto. 

Plaintiff  avers  that  due  notice  was  given  to  the  public  at  the  time 
of  the  adjudication  of  the  illegality  of  the  proceedings  by  the  plain- 
tiff's father,  and  that  subsequently  additional  notice  was  given  to  the 
defendant  after  the  adjudication  and  before  the  completion  thereof 
by  the  payment  of  the  purchase  price. 

He  further  represents  that  prior  to  the  institution  of  this  suit  a 
legal  tender  was  made  to  the  defendant  of  the  amount  paid  and  in- 
terest  so  as  to  place  him  in  default — not  being  at  the  time  advised 
whether  or  not  the  proceeds  of  the  sale  had  been  employed  in  settle- 
ment of  the  debts  of  the  deceased. 

It  would  serve  no  useful  purpose  to  make  an  examination  in  de- 
tail, into  all  the  various  charges  of  nullity  which  we  have  enumer- 
ated, as  in  our  opinion  the  case  must  turn  upon  the  view  we  shall 
take  of  the  order  of  court  upon  which  the  sale  was  predicated ;  that 
is  whether  it  was  one  directing  a  sale  to  be  made  of  a  minor's  prop- 
erty to  pay  debts. 
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If  it  be  viewed  as  an  order  of  court  for  the  sale  of  saccesBion 
property  to  pay  debts,  there  will  be  no  occasion  for  the  conrt  to  ex- 
amine into  or  decide  the  complex  questions  plaintiff's  counsel  has 
presented  with  reference  to  the  tutorship,  or  the  nullities  alleged  to 
have  resulted  therefrom. 

There  is  some  obscurity  in  the  proceedings,  which  must  be  ana- 
lyzed and  eliminated,  in  order  to  arrive  at  a  correct  conclusion  on 
the  subject. 

It  appears  that  on  the  26th  of  June,  1886,  Nathan  S.  Smart,  who 
was  desifi^nated  in  the  will  of  Mrs.  Louisa  Munday  as  testamentary 
executor  and  tutor,  died  an  application  for  the  probate  of  her  will, 
the  issuance  of  letters  testamentary  to  him,  and  for  the  convocation 
of  a  family  meeting  '<  to  deliberate  generally  touching  the  inter- 
erest  of  said  minor,  and  to  recommend  a  suitable  person  for  the  ap- 
pointment of  a  tutor  to  the  minor,"  a  child  of  the  deceased,  and  for 
the  appointment  of  an  under- tutor. 

Upon  this  application  an  order  was  granted  upon  the  same  date 
directing  that  a  family  meeting  be  convoked  for  the  purposes  stated 
in  the  application;  and  in  the  same  order  an  under- tutor  was  ap- 
pointed who  subsequently  qualified. 

An  inventory  of  the  property  of  the  deceased  was  taken,  the  prin- 
cipal asset  of  which  was  the  property  in  dispute,  an  improved  town 
lot  in  the  city  of  Lake  Charles. 

On  July  1,  1886,  the  family  meeting  was  held  before  the  clerk  of 
the  District  Court  for  Calcasieu,  and  recommended : 

1.  That  Nathan  S.  Smart,  of  Vernon  parish,  Louisiana,  should  be 
appointed  dative  teatamentary  tutor  to  the  minor  in  conformity  to  the 
last  will  of  the  testatrix. 

2.  That  the  sheep  and  cattle  should  not  be  sold,  but  that  the 
remainder  of  the  personal  property  shall  be  sold  for  cash. 

3.  That  the  immovable  property  should  be  sold  for.  one -third  cash 
on  the  day  of  sale,  one -third  in  six  months,  and  remainder  in  twelve 
months  from  the  day  of  sale. 

On  the  same  date  the  will  was  probated,  and  letters  testamentary 
and  of  tutorship  were  directed  to  issue  to  Nathan  S.  Smart  in  con- 
formity to  the  terms  of  the  will,  upon  taking  oath  and  furnishing 
bond  according  to  law;  and,  upon  the  same  date,  he  gave  bond  as 
testamentary  executor  and  tutor;  and  upon  the  following  day  he 
subscribed  the  cath  required  as  testamentary  executor  and  tutor. 
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and  received  letters  teslamentary  and  of  tatorship,  having  caused 
an  abstract  of  the  inventory  to  be  inscribed  in  the  mortgage  office 
of  the  parish  of  Calcasieu,  and  his  tutor's  bond  likewise. 

On  the  9th  of  July,  1886,  Dr.  J.  O.  Munday,  the  father  of  the  minor 
Cornelius  Pearl  Munday,  filed  an  opposition  to  the  application  of 
Nathan  S.  Smart  to  be  appointed  tutor,  claiming  the  right  to  be 
confirmed  as  natural  tutor  to  his  minor  child.  This-  opposition  was 
pending  on  the  docket  of  the  District  Court  until  the  sixteenth  day 
of  December,  1886,  when  it  was  withdrawn.  A  final  judgment  was 
rendered  and  signed  in  open  court  on  that  day,  appointing  Nathan 
S.  Smart  testamentary  tutor  to  the  min^r.  Letters  of  tutorship 
issued  to  him  on  the  third  day  of  January,  1887. 

On  the  19th  day  of  July,  1886,  Nathan  S.  Smart,  as  testamentary 
executor,  presented  an  application  for  an  order  to  sell  all  of  the 
property  on  the  inventory.  He  alleged  that  he  had  approved  claims 
to  the  amount  of  seven  hundred  and  four  dollars  and  three  cents — 
that  the  personal  property  was  not  sufficient  to  pay  the  debts — that 
the  real  property  was  unproductive ;  that  it  was  liable  to  deteriorate 
in  value,  and  that  there  were  no  funds  on  hand  to  support  and 
educate  the  minor.  He  prayed  for  an  order  authorizing  him  to  sell 
the  whole  of  the  property.  And  for  the  convocation  of  a  family 
meeting  to  deliberate  generally  touching  the  interests  of  the  minor, 
to  fix  the  terms  of  the  sale,  and  to  advise  as  to  the  disposition  of  the 
surplus  of  the  proceeds  of  the  sale  after  paying  the  debts  and  set- 
tling the  succession. 

The  judge  declined  to  grant  the  order  as  prayed  for  in  this  appli- 
cation. But  did  grant  an  order  authorizing  the  executor  to  sell 
property  enough  to  pay  the  debts  and  to  settle  the  succession.  Then 
proceeding  with  his  order,  the  judge  directed  that  a  family  meeting 
be  held  to  deliberate  generally  as  to  the  interests  of  the  minor, 
Cornelius  Pearl  Munday,  and  particularly  as  to  the  terms  and  condi- 
tions of  sale  of  such  property  as  might  remain  after  the  cash  sale 
already  ordered ;  and  as  to  the  mode  and  manner  of  investing  the 
residue  of  the  funds  after  paying  the  debts. 

This  order  was  granted  on  the  19th  day  of  July,  1886. 

Under  that  order  a  family  meeting  was  held  on  the  22 d  day  of 
July,  1886,  and  in  the  proeea  verbal  of  their  deliberations  they  said : 
*'  That  it  is  to  the  manifest  interest  or  said  minor: 

'*  1.  In  view  of  the  fact  that  the  personal  property,  as  shown  by 
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the  inyentory,  only  amounts  to  two  hundred  and  twenty-five  dollars 
($225),  and  that  the  privileged  and  ordinary  claims  against  said  suc- 
cession accepted  to  date,  by  the  executor  thereof,  amounts  to  seven 
hundred  and  four  and  twenty- three  hundredths  dollars  ($704.28)  ; 
that  all  the  property  of  said  succession  be  sold  for  cash  to  pay  said 
debts. 

^'  2.  They  further  recommend  that  after  paying  said  debts  of  said 
succession  the  tutor  of  said  minor  shall  loan  out  at  interest  the  cash 
balance,  taking  good  personal  and  mortgage  security  for  the  money 
so  loaned.  Hardy  O.  Gill,  under-tutor,  being  present  during  the 
deliberations  of  the  family  meeting,  approves  and  ratifies  their  de- 
liberations and  findings,  and  recommends  that  the  same  be  homolo- 
gated and  made  the  judgment  of  the  court.*' 

On  the  26th  day  of  July,  1886,  the  judge  granted  his  order  on  said 
application,  and  ruled  as  follows:  '*  Upon  considering  the  foregoing 
application  and  the  proceedings  and  deliberations  of  said  family 
meeting,  approved  by  said  under-tutor  for  said  minor,  there  being 
no  opposition  thereto.  It  is  therefore  ordered  and  decreed  that  the 
deliberations  of  the  family  meeting,  held  before  A.  M.  Mayo, 
deputy  clerk  and  ex-offldo  notary  public  for  Calcasieu  parish,  Loui- 
siana, on  the  22d  day  of  July,  1886,  on  behalf  of  the  said  minor, 
Cornelius  Pearl  Munday,  be  and  the  same  are  hereby  approved  and 
homologated ;  that  all  the  property  belonging  to  said  succession  of 
Louisa  Smart,  deceased,  and  mother  of  said  minor,  be  sold  for 
oashj  and  that  after  paying  the  said  debts  of  said  snccessiQn  that  the 
tutor  of  the  said  minor  shall  loan  out  at  interest  the  balance  realized 
from  said  sale,  after  paying  said  debts,  upon  taking  good  personal 
and  mortgage  security  for  the  reimbursement  of  said  money  so 
loaned ;  and  that  a  writ  of  sale  issue  accordingly  to  said  executor  of 
said  succession  or  to  the  sheriff  of  said  parish  of  Calcasieu  requiring 
and  ordering  him  to  sell  all  of  said  property  of  said  succession  of 
said  Louisa  Smart,  deceased,  for  cash  after  due  and  legal  advertise- 
ment, and  after  complying  with  the  forms  and  requisites  of  law." 

From  the  foregoing  it  appears  that  notwithstanding  Nathan  S. 
Smart  had  been  recognized  by  a  decree  of  court  as  testamentary 
tutor  for  the  minor,  and  had  taken  upon  himself  all  of  the  insignia 
of  that  office  on  the  2d  of  July,  1886,  he  did  not  subsequently  act  as 
such  in  reference  to  the  sale  of  the  property  in  question,  being  in- 
fluenced doubtless  by  the  pendency  of  the  opposition  of  the  minor's 
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father  claiming  a  better  right  to  the  tutorship.  Oonsequently  he 
sought  to  evade  the  force  and  effect  thereof  by  petitioning  in  his 
capacity  of  executor  for  the  sale  on  the  19th  of  July,  1886,  and  for 
the  convocation  of  a  family  meeting  to  recommend  the  terms  of  sale 
— the  sale  having  been  made  daring  the  September  following. 

Upon  carefal  consideration  of  all  the  foregoing  proceedings  we  are 
of  opinion  that  the  order  of  court  is  rather  to  be  regarded  as  one  for 
the  sale  of  succession  property  to  pay  debts  than  as  one  for  the  sale 
of  the  property  of  a  minor  in  pursuance  of  the  recommendations,  of 
a  family  meeting. 

The  recommendations  of  the  family  meeting  of  date  July  1,  1886, 
seem  to  have  been  abandoned,  because  a  subsequent  order  of  sale — 
the  one  under  which  the  sale  was  actually  made — was  applied  for 
on  the  nineteenth  of  that  month  and  granted. 

That  application  was  accompanied  by  a  statement  exhibiting  debts 
of  the  deceased  and  those  against  the  succession,  aggregating  about 
seven  hundred  dollars,  and  showing  no  funds  in  the  hands  of  the 
executor  with  which  same  could  be  paid. 

The  order  which  the  judge  granted  directed  the  sale  of  all  the 
property  belonging  to  the  succession  for  the  purpose  of  paying  its 
debts. 

It  is  true  that  the  petition  praying  for  the  order  of  sale  also  prayed 
for  the  convocation  of  a  family  meeting  for  the  purpose  of  fixing 
the  terms  of  sale's,  '*  and  to  advise  as  to  the  disposition  of  the  sur- 
plus of  the  proceeds  of  the  sale  after  paying  the  debts  and  settling 
the  succession." 

And  it  is  also  true  that  the  judge  granted  the  order  as  requested, 
and  that  a  family  meeting  was  subsequently  convoked,  and  recom- 
mended a  sale  for  cash  <<  all  the  property  of  the  succession  "  for  the 
purpose  of  paying  its  debts,  bub  the  family  meeting  also  recom- 
mended that  the  cash  balance  which  should  be  realized  at  the  sale, 
over  and  above  the  succession  debts  and  charges,  must  be  loaned  at 
interest  on  good  mortgage  security. 

Yet,  notwithstanding  the  judge  approved  of  said  recommendations, 
he  granted  an  independent  order  of  sale  of  all  the  property  to  pay 
the  debts  of  the  succession,  and  he  specifically  directed  that  a  writ 
of  sale  issue  to  the  executor  *^  requiring  and  ordering  him  to  sell  all 
of  said  property,"  etc. 

The  recommendations  of  the  family  meeting  were  unnecessary. 
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bat  they  did  not  impair  the  validity  of  the  order  of  sale  made  by  the 
judge.     They  were  mere  surplusage. 

It  is  a  well  settled  principle  in  our  jurisprudence,  as  well  as  a  well  - 
recognized  rule  of  property  in  this  State,  that  a  purchaser  at  a  sale 
made  at  public  auction,  under  an  order  of  court  having  jurisdiction 
of  a  succession,  is  not  bound  to  look  beyond  the  decree  in  order  to 
ascertain  its  necessity. 

He  is  bound  only  to  ascertain  that  the  court  had  jurisdiction,  and, 
finding  that  it  has,  the  truth  of  the  record,  in  other  respects,  may  be 
assumed.     Webb  vs.  Keller,  89  An.  56;  Eraser  vs.   Zylics,  29  An. 
536;  Herriman  vs.  Janney,  31  An.  280;  Webb  vs.  Kellar,  26  An.. 
596;  Linman  vs.  Riggins,  40  An.  761. 

Taking  this  view  of  the  proceedings  there  ought  to  have  been 
judgment  in  the  court  below  in  favor  of  the  defendant. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed;  and  it  is  further  ordered  and 
decreed  that  the  demands  of  plaintiff  be  rejected,  and  that  the 
defendant  be  quieted  in  his  title  and  possession. 

It  is  finally  ordered  that  the  •  plaintiff  be  taxed  with  the  cost  of 
both  courts. 
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"^"^1  Section  H381,  Revised  Statutes,  which  requires  a  prosecution   in  the  name  of  the 

'f62_gg\  State  against  a  delinquent  road  overseer,  contains  the  essential  description  of 

.  a  crime  or  an  offence,  and  a  road  overseer,  indicted  under  said  section,  is  an 
incompetent  grand  Juror. 
The  qualifications  of  both  grand  and  petit  jurors  arc  fixed  in  Sec.  1  of  Act  89  of 
I    48    fod  J894. 

;fll8    804}  Where  the  defendants  do  an  unlawful  act,  such  us  the  wrecking  of  a  train,  with 

48    600  felonious  Intent,  and  death  ensues,  in  order^to  convict  the  defendants  of  mur* 

iii — ?*  der  it  is  not  required  that  they  should  be  primarily  convicted  of  train  wreck- 

ing. It  is  competent  to  prove  the  wrecking  of  the  train  by  the  defendants,  not 
only  as  the  means  which  occasioned  the  death,  but  to  establish  ttie  degree  of 
defendants'  guilt. 
Statements  of  one  of  two  defendants,  charged  with  the  commission  of  the  same 
offence,  are  admissible  evidence,  although  they  implicate  the  other,  in  whosA 
presence  they  were  not  made.  If  such  statements  are  restricted  to  the  party 
making  them,  and  the  part  relating  to  the  other  defendant  is  stricken  out. 
Where  a  defendant  breaks  Jail  and  is  a  fugitive  from  justice  pending  the  appeal, 
the  appeal  will  be  dismissed. 
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On  application  for  Rehbasing. 
When  an  accused,  pr  or  to  the  fillnj;  of  his  application  for  a  rehearing  on  a  judg- 
ment dismiflsing  his  appeal,  returns  to  the  custody  of  the  sheriff,  and  when 
such  an  accused  has  been  sentenced  to  suffer  death,  the  decree  of  court  in 
doubtful  cases  should  favor  the  liberty  of  the  citizen  and  right  of  appeal 
and  an  appeal  dismissed  ^ill  under  the  circumstances  be  reinstated* 

APPEAL  from  the  Eleventh  Jadicial  District  Court  for  the   Par- 
ish  of  Acadia.     Perraultj  J» 


Milton  J.  Cunningham^  Attorney  General,  and  E.  P.   Dubuisson, 
District  Attorney,  for  Plaintiff,  Appellee. 


Philip  8.  Pugh  for  Defendants,  Appellants. 


Argued  and  submitted  January  1 1,  1896. 

Opinion  handed  down  January  20,  1896. 

Opinion  granting  rehearing  handed  down  February  24,  1896. 

Submitted  on  rehearing  March  14,  1896. 

Opinion  on  rehearing  handed  down  April  6,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  defendants  were  indicted  for  murder.  Octave 
Thibodeaux  was  found  guilty  of  murder  and  Auguste  Thibodeauz  of 
manslaughter.     They  appealed  from  the  verdict  and  judgment. 

It  will  be  only  necessary  to  notice  the  first  and  second  defences 
as  paragraphed  in  the  brief  of  defendants  and  the  motion  to  sever 
filed  by  Auguste  Thibodeauz,  and  the  admissions  and  confessions  of 
the  defendant  Octave  Thibodeaux,  which  it  is  alleged  were  made 
out  of  his  presence  and  after  the  railroad  wreck,  which,  it  is  assert- 
ed, implicated  him.  The  defence  in  the  brief  says  that  the  first  and 
most  important  point  urged  is  that  one  of  the  grand  jurors  who  par- 
ticipated in  the  indictment  was  an  incompetent  juror. 

The  motion  to  qusish  the  indictment  was  filed  before  pleading  to 
it  and  was  therefore  in  time. 

If  it  be  a  fact  that  the  grand  juror  was  incompetent  the  finding  of 
the  grand  jury  of  the  indictment  is  null  and  void.  State  vs.  Row- 
land, 36  An.  193;  State  vs.  Nolan,  8  Rob.  513;  State  vs.  Jones,  Id. 
616;  State  vs.  Parks,  21  An.  251. 
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It  is  not  denied  that  the  grand  juror  Daughenbaugh  at  the  time  he 
served  on  the  grand  jary  that  found  the  bill  was  under  indictment 
under  Sec.  3381,  Revised  Statutes.  This  section  provides  *Mn  case 
of  failure  or  neglect  of  any  overseer  of  roads  to  discharge  faithfully 
the  duties  herein  imposed,  it  shall  be  lawful  for  the  different  grand 
juries  of  this  State  to  present  the  said  overseers  to  their  respective 
District  Courts  for  neglect  or  refusal  to  perform  their  duties,  and 
upon  such  presentment  it  shall  be  the  duty  of  the  District  Attorneys 
to  prosecute  the  said  overseers,  and  upon  trial  and  conviction,  they 
shall  be  fined  by  the  court  in  a  sum  not  less  than  one  hundred  dol- 
lars nor  more  than  five  hundred  dollars." 

Section  3383  imposes  the  duty  upon  the  District  Judges  to  charge 
the  grand  juries  to  inquire  into  the  state  of  roads  in  their  respective 
parishes  and  lay  before  the  said  grand  juries  the  list  of  the  over- 
seers in  order  that  the  grand  juries  may  know  which  of  said  over- 
seers may  be  liable  to  prosecution  for  a  failure  to  perform  the  duties 
imposed  upon  them. 

The  section  3381  is  not  a  forfeiture  to  be  recovered  in  a  civil  suit 
for  the  failure  to  perform  a  duty.  There  is  a  clear  distinction  in 
the  road  laws  between  the  forfeiture  and  the  prosecution  provided 
for  by  this  section. 

Sections  3875,  8877,  3378  define  particular  duties,  which,  if  neg- 
lected, subject  the  overseer  of  the  road  to  a  penalty  to  be  recovered 
by  suit.  Sec.  8371  is  for  failure  in  general  to  perform  the  duties  re- 
quired of  road  overseers. 

The  qualifications  of  both  grand  and  petit  jurors  are  fixed  and 
defined  by  Act  89  of  1894,  and  among  these  qualifications  it  provides 
that  the  juror  shall  not  be  ''charged  with  any  crime  or  offence." 

A  crime  is  a  wrong  directly  or  indirectly  affecting  the  public,  to 

'  the  commission  of  which  the  State  has  annexed  certain  pains  and 

penalties,  and  which  it  prosecutes  and  punishes  in  its  own  name  in 

what  is  called  a  criminal  proceeding.   4  Am  and  Eng.  Ency.  of  Law, 

p«  643. 

Crime  is  often  used  as  comprehending  a  misdemeanor  and  as 
synonymous  with  it,  and  also  of  offence,  in  short  as  embracing  every 
indictable  offence. 

The  offence  charged  against  the  grand  juror  was  malum  prohibitum. 
The  criminality  to  perform  the  public  duty  imposed  upon  him  springs 
from  its  being  a  violation  of  public  law.     It  is  a  wrong  which  the 
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State  notices  as  injarioos  to  the  public,  and  punishes  it  by  a  criminal 
proceeding  in  its  own  name. 

The  statute  does  not  provide  for  the  punishment  of  a  violation  of 
a  municipal  regulation,  nor  are  the  violations  of  the  statute  in  the 
failure  to  perform  public  duties  of  such  character  as  to  distinguish 
them  from  municipal  offences  and  those  denounced  in  the  general 
criminal  statutes  of  the  State.  The  law  is  operative  throughout  the 
State,  and  is  in  the  furtherance  of  a  public  policy  of  the  State.  It  is 
a  statutory  offence  of  a  public  nature  and  is  a  crime. 

In  the  case  of  People  vs.  New  York  Police  Commissioners,  80  Hun. 
(N.  Y.)  507,  the  relator  was  appointed  a  patrolmen.  Before  his  ap- 
pointment he  had  been  convicted  of  intoxication  in  violation  of  a 
statute  of  the  State  of  New  York.  A  resolution  was  adopted  by  the 
Police  Commissioners  requiring  him  to  appear  before  them  in  order 
that  they  might  inquire  into  his  eligibility.  It  was  urged  that  simple 
intoxication  is  not  included  in  the  meaning  of  the  word  ^^crime"  which 
would  make  the  relator  ineligible.  By  the  statute  a  person  found 
intoxicated  in  any  public  place  was  declared  guilty  of  an  offence. 
The  court,  in  the  opinion,  said:  ^'  We  are  forced,  therefore,  to  the 
conclusion  that  the  relator,  at  the  time  of  his  appointment,  was 
ineligible  to  the  office,  because  he  had  been  convicted  of  a  crime, 
and  by  the  express  terms  of  the  statute  no  person  who  has  been  so 
convicted  can  continue  .to  hold  membership  in  the  police  force." 

This  case  was  affirmed  on  appeal  to  the  Court  of  Appeals.  102 
N.  Y.  583. 

The  Revised  Statutes  of  New  York  declare  that  the  words  ^^crime" 
and  * 'offence"  when  used  in  the  statute  ''shall  be  construed  to  mean 
any  offence  for  which  any  punishment  may,  by  law,  be  inflicted." 
This  statutory  definition  does  not  change  the  general  definition  of  a 
crime,  and  it  is  practically  the  same  as  given  in  the  text-books.  If 
in  the  Act  98  of  1894  the  words  "crime"  and  "offence"  are  used 
synonymously,  the  same  principle  will  apply  in  determining  the  fact 
that  the  statute  violated  is  of  a  public  nature,  and  a  penalty  is 
affixed  for  its  violation,  and  its  violation  is  a  crime. 

If  not  used  in  the  sense  indicated,  its  violation  assuredly  was 
an  offence  of  a  public  nature,  and  the  juror  is  disqualified  under  the 
express  terms  of  the  statute.  There  is  no  force  in  the  argument  of 
the  prosecution  that  Sec.  4  and  Sec.  1  of  the  act  defines  the  qualifi- 
cation of  grand  jurors.  A  casual  reading  of  the  act  will  show  that 
Sec.  1  defines  the  qualification  of  both  grand  and  petit  jurors. 
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The  defendants  complain  of  evidence  against  them  as  to  the 
wrecking  of  a  train,  the  instrumentality  of  which  caused  the  death  of 
the  persons  whom  the  accused  are  charged  as  having  murdered. 

Act  77  of  1886  provided  a  penalty  of  twenty  years  at  hard  labor, 
and  a  fine  at  the  discretion  of  the  court,  for  placing  obstructions  on  a 
railroad  track,  with  the  design  to  injure  the  railway,  passengers  or 
engines,  or  cars,  or  who  shall  take  up  the  rails,  etc. ,  for  the  same 
prupose. 

It  was  not  essential  that  the  defendants  should  have  been  con- 
victed of  this  crime  before  an  indictment  for  murder  of  the  party 
who  met  his  death  by  the  unlawful  interference  with  the  railroad. 
It  was  competent  to  prove  the  wrecking  of  the  train  by  defendaots 
as  the  means  which  produced  death. 

This  is  illustrated  by  Mr.  Bishop,  No.  384,  in  his  work  on  Criminal 
Law.  ''Thus  we  have  seen  to  shoot  unlawfully,  but  not  feloniously^ 
at  the  poultry  of  another,  and  thereby  accidentally  to  kill  a  human 
being,  is  manslaughter;  to  do  the  same  thing  with  the  felonious 
intent  to  steal  the  poultry,  is  murder." 

The  defendant  did  an  unlawful  criminal  act  in  wrecking  the  train, 
and  it  was  competent  to  prove  this  fact  in  order  to  establish  the 
guilt  of  the  defendants  in  the  higher  or  lower  degree  of  homicide. 
Ibid, 

The  State  offered  to  prove  certain  statements  of  the  defendant 
Octave  Thibodauz,  which  implicated  the  other  defendant,  Auguste. 
This  was  objected  to  by  the  defendant  Auguste,  because  he  was  not 
present  when  it  was  made;  that  no  conspiracy  had  been  proven  to 
exist  between  Octave  and  Auguste,  and  that  the  statement  of  Octave 
could  not  be  admitted  in  evidence  to  the  prejudice  of  Auguste.  The 
court  admitted  the  evidence  because  the  statement  was  limited  to 
Octave,  the  party  making  it,  and  the  jury  instructed  not  to  give  any 
effect  to  it  as  it  regarded  the  defendant  Auguste. 

The  question  submitted  was  elaborately  discussed  in  State  vs. 
Donelon,  45  An.  744.  That  part  of  the  admission  referring  to  the 
defend ent  Auguste  was  eliminated. 

The  ruling  of  the  trial  judge  was  in  strict  conformity  to  the  ruling 
in  the  case  cited. 

There  is  a  motion  filed  to  dismiss  the  appeal  of  Octave  Thibodeauz 
because  he  has  broken  jail  pending  the  appeal.  The  motion  is  sup- 
ported by  the  affidavit  of  the  sheriff.  The  appeal  of  Octave  Thibo- 
deaux  will  therefore  be  dismissed,  and  it  is  so  ordered. 
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It  is  ordered,  adjudged  and  decreed  that  the  verdict  and  sentence 
against  the  defendant  Aaguste  Thibodeaux  be  annulled,  avoided 
and  reversed,  and  it  is  now  ordered  that  this  case,  as  to  him,  be 
remanded,  to  be  proceeded  with  according  to  law. 

On  Application  for  Rehearing. 

Watkiks,  J.  In  the  application  onr  attention  has  been  called  to 
the  fact  that  since  oar  opinion  was  rendered  herein  that  Octave 
Thibodeaux  has  returned  to  the  custody  of  the  sheriff  and  is  at  this 
time  incarcerated  within  the  four  walls  of  the  jail  and  was  prior  to 
the  time  this  application  was  filed. 

Considering  this  a  case  in  which  the  accused  has  been  sentenced 
to  the  extreme  penalty  of  the  law,  and  that  our  decrees  should  in 
doubtful  cases  favor  the  liberty  of  the  citizen,  and  the  right  of  ap- 
peal, we  have  concluded  to  grant  the  application  and  reinstate  de- 
fend hint's  appeal.* 

It  is  therefore  ordered  and  decreed  that  our  former  decree  dis- 
missing the  appeal  of  Octave  Thibodeaux  be  set  aside,  and  it  is 
further  ordered  and  decreed  that  his  appeal  be  reinstated  and  set 
down  for  trial  and  further  proceedings  according  to  law. 

On  Rehearing. 

Miller,  J.  In  this  case  the  appeal  of  Octave  Thibodeaux,  one  of 
the  defendants,  was  dismissed,  afterward  reinstated  and  is  now 
before  us  for  decision. 

For  the  reasons  stated  in  our  opinion  given  on  the  appeal  of  Au- 
guste  Thibodeaux,  we  reversed  the  verdict  and  sentence  as  to  him, 
and  for  the  same  reasons  it  is  now  ordered,  adjudged  and  decreed 
the  sentence  of  the  lower  court  of  Octave  Thibodeaux  be  annulled 
and  set  aside;  that  he  be  held  for  another  trial,  and  to  this  end  that 
this  case  be  remanded  to  be  proceeded  with  according  to  law. 

•XOTB.— State  vs.  Wrigbt,  32  An.  1018.  On  motion  to  dismiss  the  court  ordered 
A  continuance  to  a  fixed  day,  and  if  in  the  meantime  the  accused  did  not  return, 
the  appeal  would  be  dismissed.  See  36  An.  864;  41  An.  402;  44  An.  969;  Am.  and  Kng. 
Kncy.  Law,  8*j8,  Sec.  XI,  Note  C— Rki'ORTBR. 
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48  eu6| 

"^  ^^\  No.  11,898. 

William  D.   Wheelwright  vs.   St.   Louis,  New  Orleans  and 
Ocean  Canal  and  Transportation  Company. 

Where  a  canal  company  which  under  authority  of  the  police  Jury  of  a  parish  had 
been  peru>ltted  to  cut  the  public  leve*  in  front  of  the  canal  in  order  to  make 
connection  with  the  Mississippi  river,  permitted  the  locks  and  ga:es  of  the 
canal  to  get  Into  such  bad  coaditioa  as  to  threaten  the  community  with 
a  crevasse,  and  the  property  in  that  condition  passed  Into  the  custody  of 
a  sheriff  under  writs  of  attachment,  the  legal  duty  was  not  thrown  upon  him 
even  had  he  legal  authority  so  to  do,  to  close  priniarily,  at  his  own  expense,  the 
month  of  the  c^nal  by  a  dam  or  levee,  for  the  reason  that  it  might  be  deemed 
necessary  that  this  should  be  done  for  the  protection  of  the  property  in  his 
charge. 

The  expenditures  of  a  sheriff  which  are  taxable  as  costs  of  suits  are  those  incurred 
by  him  in  the  performance  of  obligations  oast  on  him  by  the  law  Itself. 

Even  if  a  police  Jury  which  had  authorized  by  ordinance  the  cutting  of  the  public 
levee  In  front  of  a  canal  In  order  to  enable  Its  owners  to  make  It  connect  with 
the  Mississippi  river  had  the  right  to  repeal  Its  ordinance  and  construct  or 
have  constructed  a  dam  across  the  moutli  of  the  canal  at  the  expense  of  the 
owners  (a  point  not  decided)  by  reason  of  the  condition  of  the  locks  and  gates 
threatening  the  community  with  a  crevasse,  a  claim  for  the  payment  of  the 
construction  of  the  levee  could  not  be  made  to  prime  the  rights  of  a  creditor 
holding  a  mortgage  on  the  canal  at  the  time  of  the  work,  unless  the  claim  or 
contract  had  been  registered  according  to  law.  The  claim  for  reimbursement 
would  not  prime  that  of  the  mortgage  creditor,  because  the  person  who  con- 
structed such  dam  or  levee  was  the  sheriff  of  the  parish  holding  the  property 
in  his  possession  under  writs  of  attachment,  and  because  the  work  was  done 
by  him  by  direction  of  the  police  jury,  and  under  an  ex  parte  order  of  and  au- 
thority from  the  District  Judge  to  make  the  disbursement  for  account  of  the 
owners. 

A  PPEAL  from  the  Twenty- second  Judicial  District  Conrt  for  the 
-**•    Parish  of  St.  Bernard.     Livaudaia,  J. 


Farrar,  Jonas  db  Kruttsohnitt  for  Plaintiff,  Appellant. 


William  Armstrong  and  John  Dymondj  Jr.,  for  Intervenor   and 
Third  Opponent,  Appellee. 


Arg;aed  and  submitted  February  13,  1896. 


Statement  of  the  Cabb. 

On  the  former  trial  of  this  suit  a  judgment  rendered  by  the 
District  Court  of  the  parish  of  St.  Bernard  in  favor  of  E.  £. 
Nunez,    sheriff    of    that   parish    for    one    thousand    one    hundred 
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and  thirty-three  dollars  and  fifty  cents,  and  taxed  as  costs  in  the 
snit — the  claim  being  based  npon  expenditares  made  by  him  for  the 
construction  of  a  dam  or  levee  across  the  mouth  of  defendant's 
canal,  was  annulled  and  reversed,  the  decree  of  reversal  stating 
that  nothing  therein  contained  should  bar  the  right  of  the  sheriff  to 
present  and  make  available  in  some  other  proceeding  or  action  any 
rights  which  he  might  have  resulting  from  said  disbursements.  The 
facts  of  the  case  will  be  found  reported  in  the  case  of  Wheelwright 
vs.  The  St.  Louis,  New  Orleans  and  Ocean  Canal  and  Transportation 
Company,  47  An.  583. 

The  property  of  the  defendant  was  attached  in  the  District  Court  by 
Oaichard,  Cusachs  and  Janin,  each  of  the  three  claiming  privileges. 
While  so  attached,  the  sheriff  suggested  to  the  court  that  he  had 
been  notified  by  the  police  jury  to  construct  a  dam  across  the  mouth 
of  the  canal,  in  the  opinion  of  the  jury  the  then  existing  condition  of 
the  canal  being  a  menace  to  the  community.  That  having  no  funds 
whatsoever  wherewith  to  do  the  work,  he  applied  to  the  court  to  be 
authorized  to  expend  for  and  on  account  of  the  defendant  a  sum 
sufficient  to  defray  the  expenses  needed  for  that  purpose.  An 
ex  parte  order  was  granted  accordingly.  The  sheriff  subsequently 
made  a  return  to  the  court,  in  which  he  stated  that  he  had  expended, 
under  the  authority  so  given,  an  amount  which,  added  to  his  costs 
and  expenses,  made  up  the  sum  cf  one  thousand  three  hundred  and 
thirty-three  dollars  and  fifty  cents.  While  matters  were  in  this 
situation,  Wheelwright,  the  present  plaintiff,  obtained  a  judgment  in 
the  Circuit  Court  of  the  United  States,  recognizing  and  making 
executory  a  mortgage  which  he  claimed  against  the  same  property 
of  the  defendant,  which  was  under  attachment.  The  possession  of 
the  property  by  the  sheriff,  under  the  writs  from  the  State  court 
standing  in  the  way  of  the  execution  of  his  judgment^  plaintiff  insti- 
tuted an  action  in  the  St.  Bernard  court,  in  which,*  after  reciting  the 
fact  of  his  having  obtained  the  judgment  mentioned,  he  prayed  that 
it  be  recognized,  and  ordered  to  be  executed  in  the  State  court. 
Coupled  with  this  demand,  he  prayed  that  the  attaching  creditors 
might  be  made  parties,  and  that  contradictorily  with  them,  it  be 
decreed,  they  had  no  privilege,  and  that  their  rights,  if  any,  be  held 
subordinate  to  his  own.  He  prayed,  also,  that  the  police  jury  of  St. 
Bernard  be  made  a  party,  alleging  that  he  had  been  informed  that  it 
claimed  a  preference  right  over  his  judgment  for  expenditures  made 
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by  it  ia  the  erection  of  a  dam  across  the  moatb  of  the  canal, 
pending  the  litigation  between  the  attaching  creditors  and  the 
defendant,  and  he  asked  the  same  disposition  of  that  claim  as 
of  the  others.  The  District  Court  recognized  Wheelwright's 
judgment  and  ordered  it  to  be  enforced,  but  decreed  that 
Guichard's  claim  be  paid  by  preference.  It  also  rendered  judg- 
ment, not  in  favor  of  the  police  jury,  but  of  the  sheriff  of  St.  Ber- 
nard, for  the  sum  of  one  thousand  one  hundred  and  thirty-three  dol- 
lars and  fifty  cents,  for  expenditures  made  by  him  in  carrying  out  the 
order  of  court  in  building  a  dam  across  the  canal;  the  sum  to  be 
taxed  as  costs,  and  to  be  paid  by  preference  over  plaintiff.  Wheel- 
wright. He  appealed.  On  appeal  the  judgment  in  favor  of  Gui- 
chard  was  reversed,  as  was  that  in  favor  of  the  sheriff,  the  decree 
making  the  reservation  in  favor  of  the  latter,  which  has  been  re- 
ferred to.  This  court  held  on  the  appeal  that  the  sheriff  had  been 
given  a  judgment  when  he  had  not  asked  for  one,  and  he  was  not 
really  a  party  to  the  proceedings,  though  judgment  had  been  ren- 
dered in  his  favor.  The  judgment  recognizing  Wheelwright's  mort- 
gage and  judgment,  and  ordering  its  enforcement,  was  af9rmed.  In 
due  course  Wheelwright  seized  and  sold  the  property,  and  at  the 
sale  became  the  purchaser  thereof.  Prior  to  this  Nunez,  the  sheriff, 
had  filed  a  petition  of  intervention  and  third  opposition  in  the 
Wheelwright  proceedings. 

In  this  petition,  after  reciting  his  official  capacity,  he  represented 
that  under  orders  of  the  court,  in  the  suits  of  Janin,  of  Guichard,  and 
of  Cttsachs,  against  the  canal  company,  and  also  by  virtue  of  the  pro- 
ceedings in  the  Wheelwright  suit,  he  had  had,  in  his  official  position, 
since  January,  1893,  and  still  held  possession  of  the  canal  prop- 
erty, which  he  described.  That  on  the  6th  of  January,  1893,  the 
police  jury  of  St.  Bernard  parish  passed  an  ordinance  concerning 
this  canal,  by  the*  terms  of  which  he  was  required  to  build  a  dam 
across  the  mouth  of  the  canal  within  five  days — that  thereupon  he 
presented  a  petition  to  the  court  stating  the  facts  in  connection  with 
the  canal  and  received  an  approval  and  order  of  the  court  to 
proceed  with  the  closing  of  the  cnaal,  in  accordance  with  the  in- 
structions of  the  police  jury.  That  the  canal  property  was  owned 
by  the  St.  Louis,  New  Orleans  and  Ocean  Canal  and  Transportation 
Company,  and  was  at  the  date  of  the  resolution  of  the  police  jury 
and  the  said  order  of  court  in  his  custody,  and  it  was  still  in  his  cus- 
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tody,  and  was,  at  both  dates,  in  a  verj  neglected  and  dangerous 
condition.  The  locks  of  the  canal,  which  prevented  the  inflow  of 
the  water  of  the  Mississippi,  had  been  forced  open  through  lack  of 
attention,  and  a  deposit  of  sediment  had  accumulated  between  them 
to  such  an  extent  that  it  was  impossible  to  close  the  locks.  It  was 
therefore  necessary,  considering  the  approaching  rise  in  the  Missis- 
sippi river,  to  close  the  canal  for  the  time  being  by  a  dam  built 
across  the  front  in  order  to  keep  oat  the  waters  of  the  river,  for  the 
reason  that  it  would  have  injured  tbe  caaal  property  itself  to  an 
extent  beyond  estimate  to  have  permitted  the  river  water  to  have 
rushed  through  the  canal  without  control;  it  would  have  virtually 
destroyed  the  canal,  and  petitioner  was  in  duty  bound,  as  he  knew 
of  these  facts,  to  preserve  this  property  while  it  was  in  his  custody, 
and  it  was  therefore  necessary  for  him  to  build  the  dam.  There  was, 
in  addition  to  the  danger  and  damage  to  the  canal  itself,  the  fact 
that  the  canal  was  also  a  great  menace  to  the  surrounding  com- 
munity through  the  danger  of  a  crevasse,  which  was  threatened 
through  the  neglected  condition  of  the  locks,  and  the  approaching 
rise  of  the  river. 

That  it  was  absolutely  necessary  for  the  preservation  of  the  prop- 
erty in  question,  and  that  of  the  community,  to  have  the  dam  built 
owing  to  the  neglected  condition  of  the  locks  of  the  canal.  That  he 
had  expended,  together  with  his  costs  in  the  construction  of  the  dam, 
one  thousand  one  hundred  and  thirty -three  dollars  and  fifty  cents,  and 
that  the  St.  Louis,  New  Orleans  and  Ocean  Canal  and  Transportation 
Company  was  therefore  justly  and  truly  indebted  to  him  in  tbe  said  sum 
with  legal  interest  from  judicial  demand,  and  that  in  consideration  of 
the  circumstances  and  conditions  upon  which  the  said  indebtedness 
was  incurred,  petitioner  had  a  privilege  upon  the  canal  and  locks 
which  had  continued  to  be  and  were  still  in  his  possession,  which 
outranked  the  rights  and  claims  of  all  other  parties  or  creditors 
hereto,  especially  the  right&  and  claims  of  Wheelwright,  for  the 
reason  that  it  was  only  by  the  expenditure  by  petitioner  that  this 
property  was  preserved  for  the  use  of  the  said  Wheelwright  or  any 
parties  having  an  interest  therein,  and  therefore  he  was  entitled  to 
be  paid  by  preference  and  priority  out  of  the  proceeds  of  sale  of  said 
property  to  the  extent  of  his  claim  over  and  above  all  creditors 
herein.  He  further  represented  that  the  property  was  to  be  sold  on 
the  11th  May,  1895,  at  the  instance  of  Wheelwright,  and  the  sheriff 
39 
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«hoald  be  ordered  to  hold  in  his  hands  oat  of  the  proceeds  of  said 
«ale  an  amount  sufficient  to  pay  his  claim.  He  prayed  to  be  allowed 
to  intervene  and  file  a  third  opposition  in  the  premises;  that  Wheel- 
wright and  the  Oanal  Company  be  cited;  that  after  due  proceed- 
ings, petitioner,  the  sheriff  of  the  parish  of  St.  Bernard,  have  and 
recover  from  the  defendant  company  the  sum  of  one  thonsand  one 
hundred  and  thirty- three  dollars  and  fifty  cents,  with  the  recogni- 
tion of  privilege  upon  the  canal  property  and  locks,  and  as  outrank- 
ing for  priority  of  payment  all  other  creditors ;  that  the  sheriff  be 
authorized  to  hold  said  amount  out  of  the  proceeds  of  sale  and  that 
he  be  paid  by  preference  over  all  other  creditors  of  the  defendant. 

The  order  usual  in  matters  of  third  opposition  of  this  character 
was  granted.  The  property  was  bold,  as  was  anticipated,  and  pur- 
chased by  Wheelwright,  the  plaintiff,  for  eight  thousand  seven  hun  - 
dred  dollars. 

The  plaintiff,  Wheelwright,  answered  the  third  opposition, 
pleading,  first  the  general  issue.  He  admitted  that  the  sheriff  did 
build  the  levee  in  question  across  ths  month  of  defendant's  canal, 
but  averred  that  in  so  doing  he  acted  under  the  orders  of  the 
police  jury  for  the  general  public  benefit,  and  not  for  the  purpose  of 
preserving  the  defendant's  property. 

That  the  reasons  of  the  sheriff  in  so  closing  said  canal  were  judi- 
cially averred  by  him  in  the  ez  parte  proceedings  taken  in  court,  and 
that  he  is  estopped  and  debarred  from  setting  up  other  and  different 
reasons.  He  denied  that  the  claim  of  the  sheriff  was  a  valid  claim, 
ranking  the  mortgage  held  by  him,  or  that  it  was  a  valid  claim  against 
the  canal  company,  and  averred  that  it  was  against  the  police  jury> 
under  whose  orders  he  acted. 

On  the  trial  it  was  admitted  that  the  sheriff  expended  the  snm  of 
one  thousand  one  hundred  and  thirty- three  dollars  and  fifty  cents, 
of  which  sum  the  police  jury  advanced  to  the  sheriff  the  sum  of  one 
hundred  dollars,  per  resolution  of  the  police  jury,  ordering  the 
closing  of  the  canal.  Third  opponent  offered  in  evidence  the  reso- 
lution of  the  police  jury  of  the  parish  of  St.  Bernard,  which  was  as 
follows : 

**  Whereas,  the  Mississippi  and  Mexican  Gulf  Canal  Company  has 
become  dangerous  to  the  safety  of  the  community,  owing  to  the  fact 
of  the  locks  of  said  canal  being  open,  without  the  probability  of 
closing  them.  Whereas,  said  property  is  involved  in  litigation  as  to 
the  ownership  of  the  same; 
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^^  Beit  resolved,  That  the  sheriff,  who  has  the  custody  of  the  prop- 
erty by  virtae  of  an  order  of  court,  be  notified  to  have  a  dam  built 
across  the  mouth  of  said  canal  company  within  five  days  from  the 
service  of  this  resolution ;  and  be  it  farther 

^^Resolvedy  That  the  permission  granted  Albert  O.  Janin,  represent- 
ing the  St.  Louis,  New  Orleans  and  Ocean  Canal  and  Transportation 
Company,  to  cut  the  levee  in  front  of  the  property  known  as  the 
Mississippi  and  Mexican  Gulf  tract,  to  connect  said  canal  for  pur- 
poses of  navigation  with  Lake  Borgne  and  the  Mississippi  river,  be 
and  the  same  is  hereby  repealed ;  and  be  it  further 

^^Reaolved^  That  the  sum  of  one  hundred  dollars  be  hereby 
advanced  to  the  sheriff  to  be  used  for  the  purpose  of  closing  said 
canal,  the  sheriff  not  having  the  means;  the  sheriff  having  declared 
that  he  has  no  means  in  his  hands  with  which  to  do  said  work." 

This  order  to  the  sheriff  was  followed  immediately  by  a  petition 
addressed  by  him  to  the  District  Court,  as  before  stated,  and  on  this 
petition  the  order  was  granted  January,  14,  1893. 

The  sheriff,  on  the  31st  of  January,  1893,  entered  into  a  contract 
with  one  Harmon,  a  contractor,  for  the  construction  of  the  work 
under  the  supervision  of  the  sheriff  and  the  State  Engineer  delegated 
to  the  district.  It  was  admitted  that  the  work  was  done,  and  that  the 
-expenses  for  the  same  amounted  to  the  sum  claimed  by  the  sheriff, 
also  thai  from  November,  1891,  until  the  11th  of  May,  1895,  the 
defendant's  canal  was  in  possession  .of  the  sheriff  under  writs  of 
attachment  at  the  suit  of  Guichard  and  others. 

Wheelwright  made  his  first  appearance  in  the  State  Court  on  the 
seventh  day  of  June,  1895.  The  sheriff,  as  a  witness,  testified  that 
^'he  had  charge  of  the  canal  as  sheriff;  that  the  canal  con- 
nected the  waters  of  Lake  Borgne  and  the  Mississippi  river, 
the  head  of  the  canal  being  on  the  latter  river,  and  there  sapplied 
with  locks.  These  locks  had  been  opened,  and  could  not  be  closed, 
were  only  partly  closed,  and  could  not  prevent  the  Mississippi 
river  from  flowing  through  them,  because  they  were  out  of  order; 
the  canal  property  was  not  properly  preserved,  but  neglected  by  its 
owner;  there  was  sediment  between  the  locks;  in  the  condition 
they  were  in  they-were  not  capable  of  resisting  the  high  water  of 
the  Mississippi ;  it  was  necessary  to  build  the  dam  to  prevent  the 
ingress  of  the  river  water.  Judging  from  the  condition  of  the  locks, 
had  not  the  levee  been  built  before  the  approaching  rise  of  the  river 


612  SUPREME  COURT  OP  LOUISIANA. 

Wheelwright  vs.  Canal  and  TranNportation  Co. 


a  crevasse  wonld  have  been  the  result.  The  crevasse  would  have 
destroyed  part  of  the  locks  and  filled  up  the  canal,  and  destroyed 
some  of  the  lands.  It  might  have  required  after  that  a  horse- 
shoe levee,  which  would  have  put  the  locks  inside  of  the  Mississippi 
river;  it  would  have  hurt  the  surroanding  community." 

When  the  sheriff's  examination  as  a  witness  had  reached  this  point 
his  counsel  asked  him  whether,  at  the  time  these  repairs  were  made 
by  him,  the  canal  property  was  in  imminent  daager  of  being 
destroyed  or  seriously  affected  in  value  by  these  causes,  but  before 
an  answer  was  given  an  objection  to  the  question  was  made  and  sus- 
tained, the  objecl^ion  being  that  the  sheriff  was  judicially  estopped 
from  setting  up  any  proposed  danger  to  the  canal  as  the  cause  for 
his  action  in  building  the  levee  across  it,  it  appearing  by  the  judicial 
averments  in  the  proceedings  ofifered  in  evidence  by  him  that  the 
police  jury  ordered  the  closing  of  the  canal,  because  it  had  repealed 
the  privilege  granted  to  cut  the  levee,  and  because  it  considered  the 
canal,  in  its  then  condition,  as  liable  to  injure  the  public,  and  the 
judicial  proceedings  taken  by  the  sheriff  showed  that  he  asked  the 
permission  of  the  court  to  carry  out  the  instructions  of  the  police 
jury,  and  that  he  had  no  ide.a  in  his  mind  and  no  intention  of  pre> 
serving  the  property  itsdlf  or  of  benefiting  the  owner. 

The  examination  being  resumed,  the  sheriff  stated  that  the  condi- 
tion of  the  locks  was  threatening  danger  at  that  time,  and  acted  ag 
a  menace  to  the  general  community.  That  about  one  mile  on  both 
sides  of  the  property  would  have  been  overflowed  from  the  river  to 
the  lake.  That  the  menace  to  property  arose  from  the  locks  being 
opened,  which  would  have  caused  the  waters  to  wash  through  them 
— the  main  cause  of  danger  was  attributable  to  the  defective  condi- 
tion of  the  locks  and  of  the  canal  property  itself.  He  would  not 
otherwise  have  put  up  a  dam;  the  expenditures  made  by  them 
in  their  extent  were  absolutely  necessary. 

On  cross-examination  he  stated  that  the  canal  property  was  in 
the  same  condition  when  it  was  delivered  to  him  in  1891  as  it  was 
when  he  delivered  it  to  Wheelwright,  saving  the  closing  of  the  • 
canal.  The  wheels  on  the  bottom  of  the  gates  were  out  of  order;  if 
the  pressure  of.  the  water  had  come  against  the  gates  it  might  have 
closed  or  broken  them — probably  have  broken  them. 

It  was  admitted  by  both  parties  that  the  testimony  of  the  sheriff 
would  have  been  corroborated  in  all  its  details  by  the  president  of 
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the  police  jury,  the  inspector  of  levees  for  the  Board  of  Commis- 
sioners  for  the  Lake  Borgne  Basin  Levee  District,  and  two  other 
named  witnesses.  The  District  Ooart  rendered  judgment  in  favor 
of  the  third  opponent  against  the  St.  Louis,  New  Orleans  and  Ocean 
Canal  and  Transportation  Company  for  one  thousand  one  hundred 
and  thirty-three  dollars  and  fifty  cents,  with  legal  interest,  and  de- 
creed that  it  be  paid  by  preference  and  priority  out  of  the  proceeds 
of  the  sale  of  the  property  of  the  defendant  company  over  all  other 
creditors  of  the  defendant.  The  District  Judge  stated  in  his  opinion 
that  a  careful  consideration  of  the  pleadings  as  well  as  of  the  facts 
convinced  him  that  the  police  jury  never  intended  to  have  the  work 
done  at  their  expense ;  but  that  the  notice  was  served  upon  the 
sheriff  as  custodian  of  the  property,  and  not  as  agent  of  the  police 
jury,  who  could,  in  case  of  refusal  or  neglect  of  the  owners,  have 
caused  it  to  be  done  through  their  proper  officers.  That  in  view  of 
this  fact  and  of  the  dangerous  condition  of  the  canal  locks  and  gates 
and  of  the  dangerous  consequences,  not  only  to  the  surrounding 
country,  but  particularly  to  the  property  under  seizure,  the  sheriff 
applied  to  the  court  for  authority  to  spend  and  disburse  for  ac- 
count of  the  canal  company  a  sum  sufficient  to  defray  the  expenses 
to  be  incurred  by  the  building  of  a  dam  across  the  canal ;  that  he 
was  then  of  opinion  that  the  sheriff  should  have  been  allowed  to 
prove  that  the  works  were  useful  and  necessary  for  the  protection 
of  the  said  defendant's  property;  that  the  evidence  showed  that  the 
canal  locks  or  gates  were  in  a  much  damaged  and  dangerous  condi- 
tion; that  the  consequences  of  an  overflow  would  have  been  dis- 
astrous to  the  property,  and  that  the  expenses  incurred  were  useful 
and  necessary. 
The  plaintiff.  Wheelwright,  appealed. 


The  opinion  of  the  court  was  delivered  by 
.  NiCHOLLS,  C.  J.  The  claim  of  the  sheriff  for  his  disbursements  is 
presented  to  us  by  way  of  third  opposition,  to  be  paid  by  preference 
over  that  of  Wheelwright  or  any  other  creditor  of  the  defendant, 
out  of  the  proceeds  of  the  sale  of  the  latter's  property,  expected  to 
take  place  shortly  after,  in  execution  of  a  judgment  obtained  by 
the  plaintiff.  Wheelwright,  against  it.  The  property  expected  to  be 
sold,  and  which  was,  in  point  of  fact,  sold,  as  had  been  anticipated, 
was  the  same  property  which  the  sheriff  then  held,  and  had  held,  in 
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bis  possession  under  writs  of  attachment  in  the  different  saits  of 
Janin,  Oosachs  and  Guicbard,  ag^ainst  the  company.  Janin  discon- 
tinued his  suit.  Guichard  obtained  judgment.  What  ultimately  be- 
came of  Cusach's  claim  is  not  shown.  While  the  property  was 
under  attachment  in  the  aforementioned  suits,  and  before  Wheel- 
wright (who  held  a  mortgage  superior  to  any  right  held  by  either  of 
the  attaching  creditors)  had  made  any  appearance  in  the  State  court 
looking  to  the  foreclosure  of  his  claim,  the  sheriff  was  notified  by 
the  police  jury  to  construct  a  dam  across  the  mouth  of  the  canal,  as 
the  condition  of  its  locks  and  gates  wns  such  as  to  be  a  menace  to 
the  community,  and  he  was  informed  one  hundred  dollars  had  been 
advanced  by  the  police  jury  to  him  for  that  purpose.  The  condition 
of  the  locks  and  gates  of  the  canal  at  the  time  he  took  the  same  into 
his  possession  under  the  attachments  was  the  same  as  it  was  when 
he  received  the  notification  just  mentioned.  Up  to  that  time  no  re- 
quest had  been  made  of  the  sheriff  by  either  oC  the  attaching  cred- 
itors or  by  the  owner  of  the  property  to  take  steps  looking  to  the 
protection  of  the  canal  property  from  the  supposed  danger.  As  the 
levee  in  front  of  the  locks  had  been  cut  by  express  permission  of  the 
police  jury,  and  the  State  itself  evidently  contemplated  that  this 
should  be  done  (see  acts  1869,  page  108) ,  the  sheriff  was  without  au- 
thority to  replace  the  levee  even  if  he  had  supposed  the  property  in 
his  charge  was  likely  to  be  injured  by  the  continuance  of  the  then 
existing  condition  of  affairs.  It  certainly  was  no  part  of  his  official 
duty  to  have  closed  the  mouth  of  the  canal.  The  first  steps  taken 
by  the  police  jury  in  the  matter  of  the  canal  was  the  repeal  of  the 
ordinance  by  which  the  levee  was- cut  and  a  notification  of  the  samO' 
coupled  with  an  order  to  close  the  gap  made  not  upon  the  owners  of 
the  property,  but  upon  the  sheriff,  upon  a  recital,  erroneous  in  fact, 
that  the  ownership  of  the  property  was  in  litigation.  The  sheriff 
upon  receipt  of  this  notification  and  order  substantially  trans- 
mitted it  to  court,  which  at  once  gave  the  ex  parte  order  on 
which  the  sheriff  relies.  Neither  the  attaching  creditors  nor  the  canal 
company  were  consulted  in  the  matter,  nor  was  Wheelwright,  the 
mortgage  creditor,  he  having  as  yet  made  no  appearance  in  the 
State  courts.  In  his  application  to  court  the  sheriff  admitted 
he  was  without  authority  as  sheriff  to  make  the  outlay  of  money 
which  would  be  needed  for  the  purpose  of  constructing  the  dam» 
and    that    he    had    no    funds    wherewith    to    do    the    work.     Ha 
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applied  to  the  court  for  authority  co  make  the  needed  disburse- 
ments, stating  that  they  were  to  be  made  for  account  of  the 
defendant  company,  and  the  authority  to  him  was  to  that  effect.  He 
evidently  did  not  look  to  the  attaching  creditors  as  to  be  bound  for 
these  disbursements  as  part  of  the  costs  of  their  -suits,  or  as  outlays 
for  which  they  were  in  any  manner  bound  to  him.  The  property 
was  not  sold  in  execution  of  Guichard's  judgment,  and  there  has 
never  been  any  attempt  to  tax  these  disbursements  as  costs  of  suit. 
C.  P.  651;  EUery  vs.  Gouverneur,  3  Martin,  607.  We  do  not  think 
that  the  police  jury  itself  contemplated  that  the  funds  needed  for 
the  building  of  the  levee  should  be  supplied  by  the  sheriff  under 
orders  of  court.  It  '^  advanced  "  itself  under  the  terms  of  its  reso- 
lution  one  hundred  dollars  for  the  purpose,  and  it  is  more  than 
likely  that  it  would  have  supplied  the  whole  amount  necessary  had 
not  the  course  pursued  by  the  sheriff  been  adopted.  We  think  from 
the  wording  of  the  resolution  that  it  looked  to  the  sheriff  as  to  be 
the  executive  officer  of  the  jury  for  the  construction  of  the  dam 
directed  to  be  made.  Had  the  police  jury  directed  the  resolution 
and  order  to  the  sheriff  as  the  representative  of  the  owner,  its 
language  would  have  been  different.  It  would  have  been  a  notifica- 
tion of  the  repeal  of  the  privilege  of  having  the  levee  in  front  of  the 
locks  open,  coupled  with  an  order  to  close  the  mouth  of  the  canal, 
and  a  declaration  that  if  this  were  not  done  the  jury  would  have  the 
same  done  at  the  expense  of  the  owner.  Art.  661  of  the  Code  of 
Practice,  found  under  the  heading  of  Execution  of  Judgments, 
declares  that  ^<  until  the  sale  the  sheriff  is  authorized  to  make 
such  disbursements  as  are  necessary  for  their  preservation 
(the  property  referred  to  in  prior  articles),  or  even  for  their 
cultivation  or  clearing,  if  things  seized  consist  of  lands  or 
plantations,"  but  the  extent  of  this  authority  and  the  cir- 
cumstances under  which  it  is  to  be  exercised  and  the  effect  of 
its  exercise  as  to  different  parties  is  not  specified.  In  Owens  vs. 
Davis,  16  An.  26,  the  duties  of  the  sheriff  were  referred  to  in  con- 
nection with  the  supposed  obligation  of  insuring  the  property  seized, 
and  this  court  said:  ^'It  was  not  the  intention  of  the  Legislature  to 
impose  on  the  sheriffs  of  the  State  the  duty  of  insuring  perishable 
property  in  their  possession  under  a  seizure  and  a  contrary  inter* 
pretation  would  greatly  increase  the  responsibility  of  sheriffs  aa 
well  as  the  costs  of  litigation  and  lead  to  general  inconvenience 


616  SUPREME  COURT  OF  LOUISIANA. 

Wheelwright  vs.  Canal  and  Transportation  Co. 


throaghout  the  State.  As  the  sheriff  was  not  aathorized  as  the  legal 
agent  of  the  seizine  creditors,  nor  invested  by  law  with  authority  to 
effect  insurance  on  the  steamer,  his  charge  for  a  return  of  the 
premium  paid  can  not  be  allowed  as  costs  of  suit.  The  relations 
which  exist  between  the  sheriff  and  seizing  creditors  are  created  by 
express  law  and  not  by  custom  or  usage.  The  sheriff  may  be  authorized 
as  the  agent  of  the  creditors  in  effecting  insurance  on  the  property 
seized,  but  then  he  acts  as  mandatary  and  not  in  his  official  capa- 
city.'' We  think  that  the  official  obligation  of  the  sheriff  to  make 
certain  outlays  and  his  official  responsibility  in  case  of  his  not  doing 
BO  were  there  referred  to  as  furnishing  a  fair  test  of  his  right  to  de- 
mand payment  of  the  amount  expended  as  being  properly  taxable  as 
costs  of  suit.  'If,  in  point  of  law,  the  amounts  were  not  chargeable 
as  costs  we  do  not  think  the  court's  ex  parte  order  could  make  them 
so.  Pandelly  vs.  His  Creditors,  1  An.  23;  C.  C.  3198.  We  are  of  the 
opinion  that  the  sheriff  was  not  called  upon  in  the  discharge  of  his 
official  duty  to  close  the  canal,  and  therefore  his  right  to  reimburse- 
ment, if  allowed,  must  rest  upon  some  other  basis  than  that  of  costs. 
The  sheriff,  however,  maintains  that  having  acted  under  orders  of 
court  and  made  a  construction  which,  in  point  of  fact,  was  necessary 
for  the  protection  of  the  property,  every  consideration  of  equity 
requires  that  Wheelwright,  who  purchased  the  property,  and  to 
whose  benefit  the  work  enured,  should  be  made  to  reimburse  him,  and 
that  he  should  not  be  allowed  to  enrich  himself  at  the  sheriff's 
expense,  but  the  rule  of  equity  here  referred  to  is  not  necessarily  to 
be  invoked  by  the  sheriff.  It  may  well  be  that  he  should  be  reim- 
bursed, and  the  reimbursement  not  be  made  by  the  present  plaintiff. 
Cases  are  constantly  occurring  in  various  forms  where  one  man  gets 
the  benefit  of  another's  labor  and  money  without  being  made  to  pay 
for  it.  A  joint  owner,  for  instance,  frequently  escapes  responsibility, 
though  deriving  advantages  from  his  co-owners'  outlays.  A  mort- 
gage creditor  is  often  in  position  to  legally  profit  by  the  expenditure 
of  others.  Penn  vs.  Citizens  Bank  of  Louisiana,  32  An.  193,  is  a  case 
of  that  kind.  Railroad  vs.  Turcan,  46  An.  160,  is  another  11  lustra- 
tion of  the  facts  stated.  It  has  been  held  that  a  favor,  a  convenience, 
a  benefit,  can  not  be  forced  upon  a  person  against  his  will.  (28  Pac. 
215,  216.)  The  mortgage  creditor  in  this  case  was  not  consulted 
about  the  placing  of  the  dam  across  the  canal,  and  he  has  the  right 
to  stand  upon  the  exact  results,  which  the  law  makes  the  conse- 
quences of  the  situation. 
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What  would  have  been  the  legal  situation  of  the  parties  had  the 
canal  property  not  been  under  seizure  at  the  date  of  the  passing  of 
the  police  jury's  resolution,  when  that  body,  having  granted 
the  company  a  license  or  right  to  cut  the  levee,  thought  proper, 
in  view  of  the  public  danger,  to  withdraw  it,  and  ordered  it  closed? 
On  oef  two  things  must  have  followed:  either  the  company 
would  have  closed  it  under  contracts  made  by  itself,  or,  on  the 
company's  refusing  to  close  it,  the  jury  would  have  itself  caused 
it  to  be  closed  either  by  parties  acting  directly  under  the  super- 
vision of  its  own  officers  or  by  a  contract  made  with  some 
third  person  to  do  the  work.  If  the  company  had  done  the  work  the 
rights  of  the  plaintiff  would  not  have  been  interfered  with.  If  either 
the  jury  itself  or  a  third  party,  by  contract,  had  done  the  work, 
neither  the  one  nor  the  other  would  have  had  a  privilege  under  Art. 
3249  of  C.  0.  (par.  4)  for  the  price  of  construction,  unless  the  claim 
was  duly  registered  so  as  to  have  effect  against  an  existing  mortgage, 
assuming  that  the  claim  itself  was  one  demandable  against  the 
the  owner.  It  is  not  pretended  that  the  sheriff's  claim  was  ever 
registered.  If  this  be  so,  we  do  not  think  that  the  fact  that  this 
work  was  ordered  by  the  police  jury  when  the  property  was  under 
seizure,  and  that  the  party  doing  the  work  was  the  sheriff,  through 
a  contract  with  a  third  person,  enlarges  the  rights  of  the  party  doing 
the  work  so  far  as  it  would  go  to  affect  the  right  of  the  mortgage 
creditor. 

A  question  was  asked  of  counsel  from  the  bench,  whether,  under 
the  decision  in  Railroad  vs.  Turcan,  46  An.  160j  the  owner  of  the 
property  could  be  made  responsible  for  the  construction  of  a  levee 
on  his  front,  whether  the  cost  of  such  a  construction  woald  not  have 
to  be  met  by  either  the  State  or  the  parish?  Counsel  replied  that 
the  situation  of  this  particular  property  was  peculiar;  that  the  entire 
levee  had  been  taken  down  under  a  license  from  the  parish,  and  that 
on  the  continuance  of  the  privilege  becoming  dangerous  to  the  com- 
munity it  was  the  duty  of  the  company  to  reinstate  matters  at  their 
own  expense,  and  if  they  would  not  do  so,  it  could  be  done  at  their 
cost.  That,  furthermore,  this  construction .  was  scarcely  to  be 
classed  as  a  levee,  as  it  was  a  mere  temporary  construction  to  be 
hereafter  removed.  There  is  certainly  force  in  what  is  said  as 
regards  the  personal  obligation  of  the  owner  in  this  case  to  save  the 
community  from  danger  from  the  exercise  of  its  special  license,  but 
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thlB  may  be  admitted  without  teaching  the  question  as  affecting  the 
rights  of  mortgage  creditors.  As  matters  stand  it  is  questionable 
whether  the  dam  could  be  removed  without  further  action  on  the 
part  of  the  public  authorities.  Constructed  under  their  supervision, 
we  must  assume,  for  the  purposes  of  this  litigation,  that  it  is  a 
'^  levee."  We  think  there  is  error  in  the  judgment  appealed  from. 
It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  the  same  is  hereby  annulled,  avoided  and 
reversed,  and  it  is  now  ordered,  adjudged  and  decreed  that  the 
intervention  and  third  opposition  of  E.  E.  Nunez,  sheriff  of  the 
parish  of  St.  Bernard,  herein  be  and  the  same  is  rejected  at  his 
costs  in  both  courts,  with  reservation  of  any  rights  he  may  have 
against  the  parish  of  St.  Bernard,  or  otherwise. 


No.  11,897. 
Lazab  Mihojevich  vs.  Mrs.  R.  Bodbohtel. 

48   ^1   Slanderous  epithets  are  not  always  actionable.    An  exception  to  the  general  ralo- 
—  is  found  in  the  case  of  a  single  woman,  eighty  years  of  age,  suffering  from  a 
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109    668  ^^^^  ^^  fancied  wrong,  who  makes  use  of  vile  epithets  as  a  means  of  defence. 
The  damages  occasioned  thereby  are  more  seeming  than  real,  and  the  cause 

of  action  may  be  appropriately  relegated  to  the  domain  of  damnum  absque. 

injuria. 

APPEAL  from  the  Civil  District  Oourt  for  the  Parish  of  Orleans. 
Rightor,  J, 


W.  8.  Parkeraon  and  L,  P.  Paquet  for  Plaintiff,  Appellant. 


Samuel  L.  Qilmore  for  Defendant,  Appellee. 


Argued  and  submitted  March  11,  1896. 
Opinion  handed  down  March  23,  1896. 
Rehearing  refused  April  6,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  plaintiff  claims  five  thqnsand  dollars  damages  of 
the  defendant  for  defamation  of  character  and  slander.  The  cause 
was  tried  in  the  lower  court  by  a  jury,  who  rendered  a  verdict  for 
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the  defendant,  and,  after  an  unavailing  effort  to  obtain  a  new  trial, 
the  plaintiff  has  prosecated  this  appeal. 

The  plaintiff  is  the  proprietor  of  an  oyster  saloon  and  barroom 
situated  at  the  corner  of  Felicity  and  Dryades  streets,  in  the  city  of 
New  Orlc^ans,  and  rents  the  bailding  in  which  he  prosecutes  his  busi- 
ness from  the  defendant,  who  is  a  single  woman  of  about  the  age  of 
eighty  years. 

Some  trouble  arose  between  the  two,  growing  out  of  their  rela- 
tions of  landlady  and  tenant,  with  reference  to  the  latter  keep- 
ing a  horse  in  a  stall  quite  close  to  the  sleeping  apartment  of  the 
former;  and  this  resulted  in  an  open  rupture  between  the  two,  and 
the  employment  of  the  harsh,  abusive  and  opprobrious  epithets 
which  the  defendant  employed,  and  of  which  plaintiff  complains  as 
being  slanderous,  and  injurious  to  his  good  name  and  reputation, 
and  tending  to  bring  him  into  public  comtempt  and  ridicule. 

True  it  is  that  such 'words  as  ''  dirty  rat "  and  *'  thief  "  and  ''  swin- 
dler," **  thief  "  and  "  rat,"  are  bad  enough  in  their  way,  and  little 
suited  to  ears  polite ;  but  under  all  the  circumstances  surrounding 
this  case  we  do  not  feel  disposed  to  give  them  the  significance  that 
is  claimed  for  them  by  plaintiff's  counsel.  On  the  contrary.  We  are 
disposed  to  regard  them  as  the  irate  and  impulsive  utterances  of  an 
old  woman,  whose  only  means  of  defence  against  a  fancied  or  real 
wrong,  which  she  had  suffered  at  the  hands  of  the  plaintiff,  was  an 
unruly  and  mischievous  tongue. 

In  this  view  of  the  case  we  are  of  opinion  that  plaintiff's  damages 
are  more  imaginary  than  real. 

His  counsel  were  frank  enough  iu  their  aguments  before  the  courts 
at  the  submission  of  the  cause — and  they  were  eloquent  and  per- 
suasive— to  make  the  statement  that  their  client  did  not  demand 
smart  money,  but  a  nominal  judgment  to  serve  as  a  vindication  of  hia 
character. 

This  statement  when  taken  in  connection  with  our  oWn  observa- 
tions leads  us  to  the  conclasion  that  the  afQrmance  of  the  judgment 
would  be  ample  vindication.  Bigney  vs.  Van  Benthuysen,  26  An.  38 ; 
Goldberg  vs.Dobberton,46  An.  1303;  Fulda  vs.  Caldwell,  9  An.  358; 
Artieta  vs.  Artieta,  15  An.  48;  Young  vs.  Bridges,  34  An.  336;  John-^ 
Bton  vs.  Barrett,  36  An.  320. 

Judgment  affirmed. 
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fiU  ^  No.  11,963. 

Succession  of  Jacob  Von  Hovbn. 

Sales  made  In  succession  proceedings  by  orders  of  court  bre  judicial  sales; 
adjudicatees  at  such  sales  can  not  be  made  to  occupy  the  position  of  parties 
purchasing  through  conventional  sales. 

Mere  concurrence  of  opinion  among  heirs  as  to  some  of  the  details  to  be  followed 
in  the  making  of  judicial  sales  has  not  the  far-reach mg  consequence  of  alter- 
ing the  legal  character  of  the  proceedings.  Sales  made  in  the  course  of  pro- 
ceedings for  a  partition  do  not  constitute  the  partition.  .They  arc  incidents  of 
the  partition,  means  leading  to  the  ultimate  Judicial  adjustment  of  rights. 

Under  Sec.  18,  Act  No.  40  of  1877,  there  Is  but  one  single  "/trst  insertiofi "  In  a  judicial 
advertisement,  all  others  following  the  *' first"  are  "  siLbaequent  insertions.**  The 
doctrine  of  ^*  alternate  first  insertions,'*  by  making  the  advertisement  non-con- 
secutive, and  charging  each  first  Insertion  of  a  renewed  advertisement  as  an 
•'  alternate  first  insertion**  Is  not  sustained  by  law. 

The  fees  of  an  auctioneer  are  regulated  by  H.  S.,  Sec.  160.  When  property  is  sold 
by  order  of  court  to  effect  a  partition  the  fee  of  one  per  cent,  on  all  sums  under 
twenty-five  hundred  dollars,  and  one-hulf  of  one  per  cent,  on  all  sums  over 
that  amount. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^     Rightor^  J, 


Benjamin  Rice  Forman  for  Executrix  and  Succession,  Appellee. 


Chad,  F,  Claiborne  for  Wm.  A.  Kernaghan,  Opponent,  Appellant. 


Argued  and  submitted  March  9,  1896. 
Opinion  handed  down  March  23,  1896. 


Appeal  by  William  A.  Kernaghan,  auctioneer,  from  a  judgment  of 
the  District  Court,  dismissing  an  opposition  filed  by  him  to  the  ac- 
count of  Mrs.  Annie  M.  Von  Hoven,  as  executrix  of  the  succession 
of  Jacob  Von  Hoven. 

Statement  of  Facts. 

Von  Hoven  died  leaving  two  daughters  of  his  first  marriage  and  a 
widow.  He  left  a  will,  by  which  he  bequeathed  to  the  latter  certain 
real  estate  and  personal  property,  and  appointed  her  executrix  of 
his  estate,  without  bond,  but  without  seizin.  She  accepted  the  ex- 
ecutorship and  qualified.      In  1893  the  executrix,  joined  by  one  of 
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the  heirs,  presented  a  petition,  to  which  they  annexed  a  detailed 
statement  of  the  estimated  debts  of  the  estate,  and  alleged  that  the 
outstanding  accounts  and  movables  would  not  realize  enough  to  pay 
the  same ;  that  it  was  necessary  to  sell  the  property  to  pay  the 
debts,  because  the  movables  and  money  left  were  given  as  a  partic- 
ular legacy  to  the*  widow ;  that  certain  real  estate  was  acquired  dur- 
ing the  community;  that  one-half  thereof  belonged  to  the  widow, 
the  other  half  to  the  heirs  of  Von  Hoven ;  that  the  petitioners  were 
unwilling  to  hold  the  property  in  indivlslon  with  the  other  heir.  In 
view  of  the  premises,  they  prayed  that  that  heir  be  cited;  that 
enough  of  the  property  described  be  ordered  to  be  sold  to  pay 
debts,  and  that  a  decree  be  made  for  a  partition  of  all  the  property 
of  the  succession  not  sold  to  pay  debts,  and  not  including  the  legacy 
to  the  widow. 

The  heir  cited  answered,  raising  a  number  of  issues  and  contesting 
the  correctness  of  the  statement  of  debts  tiled, 'bat  expressing  her 
willingness  to  have  a  partition  and  division  of  the  property  and 
admitting  that  it  could  not  be  divided  in  kind.  She  herself  prayed 
that  there  be  judgment  decreeing  a  final  partition  of  the  estate  by 
licitation. 

The  District  Court  rendered  a  judgment  ordering  **  that  a  parti- 
tion be  granted,  and  to  that  end  all  the  real  property  described  in 
the  inventory  be  sold  at  public  auction  with  the  exception  of  that 
which  has  been  bequeathed  to  the  widow,  said  sale  to  be' made  by 
W.  A.  Kernaghan,  auctioneer,  who  shall  sign  an  act  of  sale  upon  the 
terms  of  one -third  or  more  cash,  at  purchaser's  option,  and  the  re- 
mainder on  credit  at  one  and  two  years,  with  8  per  cent,  interest 
and  the  usual  security  clauses;  that  the  funds  arising  from  said  sale 
be  deposited  in  the  judicial  depository,  and  the  executrix  do  imme- 
diately thereafter  file  her  account;  that  the  issues  not  herein  dis- 
posed of,  raised  by  plaintiff  and  defendant,  be  postponed  and  re- 
served to  be  tried  and  decided  by  way  of  opposition  to  the  said 
account.'' 

On  the  28th  day  of  May,  1894,  the  attorney  of  the  executrix,  and 
one  of  the  heirs,  Mrs.  Knglebrecht,  and  the  attorney  of  the  second 
heir,  Mrs.  Muller,  agreed  *'  that  the  property  of  this  succession 
should  not  be  advertised  in  French,  as  required  by  law  for  judicial 
advertisements,  but  shall  be  advertised  in  lieu  thereof  in  the  Pica- 
yune and  Times 'Democrat   daring  the  period  required  by  law;  also, 
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that  this  waiver  of  the  French  advertisement  shall  not  in  any  way 
be  held  as  abandoning  the  present  judicial  sale;  also,  that  the  ad- 
vertisements should  be  changed  at  the  proper  time  so  as  to  describe 
the  lots  after  the  plans  are  made  thereof,  or  in  any  way  that  the 
auctioneer  thinks  best  to  the  interests  of  all  parties;  also,  that  the 
auctioneer  is  to  spend  one  hundred  and  fifty  dollars  in  judicial  ad- 
vertisements in  other  cities  of  the  property  in  question." 

On  the  3l8t  of  the  same  month  counsel  of  Mrs.  Miller,  suggesting 
to  the  court  that  the  judgment  of  the  Supreme  Court  had  been  ren- 
dered affirming  the  judgment  of  the  District  Court  and  that  the 
auctioneer  declined  to  carry  out  said  decree  and  advertise  the  sale 
of  the  property,  obtained  from  the  court  an  order  that  the  auction- 
eer be  ruled  to  show  cause  why  he  should  not  advertise  and  sell  the 
property  under  the  judgment  aforesaid,  or  on  failure  so  to  do,  why 
the  sheriff  should  not  be  ordered  to  make  said  sale  instead.  The 
trial  of  the  rule  resulted  in  an  order  of  court  ordering  the  auctioneer 
within  five  days  of  the  date  thereof  to  sell  the  real  property  of  the 
succession,  and  on  failure  so  to  do  that  the  civil  sheriff  be  ordered 
to  make  said  sale  in  his  stead.  The  auctioneer  obeyed  the  order 
given,  advertised  the  property  for  sale  and  finally  sold  it  at  public 
auction,  the  total  amount  of  sale  being  thirty- three  thousand  six 
hundred  and  forty  dollars. 

The  executrix  filed  an  account  and  tableau  of  distribution  on 
which  she  placed  as  the  amount  due  to  W.  A.  Kernaghan,  the  auc- 
tioneer who  made  the  sales  of  the  property,  the  sum  of  four  hundred 
and  fifty  dpllars  and  seventy-nine  cents,  of  which  she  declared  two 
hundred  and  thirty  dollars  had  beea  paid. 

The  auctioneer  opposed  the  account,  claiming  one  thousand  three 
hundred  and  sixty-seven  dollars  and  fifty-seven  cents  as  being  due 
to  him,  with  legal  interest  from  July  18  (the  date  of  the  sales)  until 
paid. 

The  District  Court  dismissed  the  opposition  and  opponent  ap- 
pealed. 

The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  C.  J.  Opponent's  contention  that  the  sales  made  by 
him  were  not  judicial  sales  is  not  tenable.  The  property  was  ad- 
yertised  to  be  sold  and  was  sold  under  an  order  of  court ''  in  the 
matter  of  the  succession  of  Jacob  Von  Hoven."     Bids  were  offered 
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and  accepted  and  adjadications  made  on  the  faith  of  such  being  the 
character  of  the  sales.  Ajadicatees  at  those  sales  woald  be  en- 
titled to  the  fall  protection  of  the  consequences  flowing  from  them 
as  being  judicial  sales  and  could  not  be  made  to  occupy  the  position 
of  parties  purchasing  through  conventional  sales,  a  position  entirely 
different  from  that  resulting  from  judicial  sales. 

It  is  claimed  that  the  sales  were  not  <' succession,"  but  '<  parti- 
tion" sales,  and  that  as  partition  sales  they  were  ''  voluntary  "  or 
^'  agreed  sales"  between  the  parties  in  interest. 

Article  1294  of  the  Civil  <l)ode  defines  a  voluntary  partition  as 
^'one  made  among  all  the  co-heirs  present  and  of  age,  and  by  their 
mutual  consent."  The  parties  interested  in  this  succession  were  of 
age  and  present,  but  it  is  a  mistake  to  suppose  they  were  agreed 
among  each  other  '^as  to  their  respective  rights."  Issues  of  most 
serious  character  were  raised  betweenthem  and  submitted  for  adju- 
dication to  the  District  Court.  It  is  true  that  all  parties  recognized 
the  necessity  of  a  partition,  and  that  that  partition  was  to  be  effected 
by  litigation ;  also  that  there  was  no  difference  of  opinion  as  to  the 
terms  of  sales,  but  the  sales  made  in  the  course  of  the  proceedings 
did  not  constitute  the  partition;  they  were  incidents  of  the  parti- 
tion, means  leading  to  the  ultimate  end,  the  judicial  adjustment 
of  rights.  It  is  an  error  to  suppose  that  a  mere  concurrence  of 
opinion  among  heirs  as  to  some  of  the  details  to  be  followed  in  the 
making  of  the  sales  has  the  far-reaching  consequence  of  altering 
the  legal  character  of  the  proceedings.  The  succession  of  Von 
Hoven  is  still  under  administration;  the  very  proceeding  is  evidence 
of  that  fact,  for  this  cas3  comes  to  us  on  appeal  from  ah  opposition 
filed  by  appellant  to  the  account  of  the  executrix.  In  the  opinion 
heretofore  rendered  by  us  all  issues  between  the  parties  were  or- 
dered to  be  referred  foradjustment  to  the  final  account  to  be  filed  by 
the  executrix. 

The  sales  made  in  this  case  were  for  the  double  purpose  of  pay- 
ing the  debts  and  determining  the  rights  of  the  widow  and  heirs.  The 
mere  form  in  which  these  matters  have  been  presented  works 
no  change  in  the  fact  that  they  are  forced  legal  proceedings.  But 
the  ''  agreement "  among  the  heirs  and  the  widow  in  this  case  on 
which  opponents  relies  brought  no  change  in  the  manner  of  pro- 
ceeding from  that  required  by  the  judgment  of  the  court.  The 
parties  agreed  that  the  French  advertisement  should  be  omitted,  but 
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this  agreement  was  not  carried  oat,  for  upon  the  refusal  of  the  auc- 
fcioneer  to  advertise  he  was  ruled  into  court  to  show  why  he  should 
not  be  made  to  do  so,  and  he  was  ordered  to  proceed  under  the  judg- 
ment, and  that  order  he  obeyed  by  making  publication  both  in  French 
and  English.  There  was,  therefore,  no  departure  from  legal  re- 
quirements upon  which  any  one  could  base  a  legal  objection  to  the 
sale.  The  agreement  referred  to  authorized  ''  the  auctioneer  to 
change  the  advertisements  at  the  proper  time,  so  as  to  describe  the 
lots  after  the  plans  are  made  thereof,  or  in  any  way  that  the  auctioneer 
thinks  best  to  the  interest  of  all  parties/'  but  in  no  respect  was  this 
authorization  made  use  of  to  change  the  situation  from  what  it  should 
have  been  had  it  not  been  written.  The  action  of  the  auctioneer  in 
describing  the  lots  as  he  did  and  making  the  sales  thereof  as  he  did 
was  not  a  deviation  from  the  orders  of  the  court.  The  judgment  did  not 
direct  the  auctioneer  to  sell  the  properties  in  block,  and  had  he  acted 
in  the  exercise  of  his  own  judgment  as  to  what  was  best  to  be  done 
in  the  premises  independently  of  any  **  agreement "  or  authorization 
to  him  to  do  so,  his  course  would  have  been  sustained  had  he  carried 
it  to  execution  without  opposition  or  objection  from  the  parties  con- 
cerned. We  are  not  called  on  here  to  discuss  what  the  legal  effect 
would  have  been  by  way  of  resistance  or  avoidance  had  the  auc- 
tioneer, by  reason  of  a  consent  between  heirs  to  waive  a  formality 
made  necessary  by  the  law  to  be  followed,  omitted  this  formality  nor 
who  could  have  taken  advantage  of  it.  Were  such  objection  taken 
it  would  be  made  to  rest  precisely  upon  the  ground  that  the  sales 
ordered  to  be  made  were  •'  judicial  sales  "  and  could  legally  be  made 
as  nothing  else.  Opponent  can  raise  no  issue  as  to  the  character  of 
the  sales;  he  had  no  interest  in  the  property  before  the  same  and  has 
had  none  since.  In  Hach6  vs.  Ayraud,  14  An.  174,  this  court  held 
that  a  sale  to  effect  a  partition  under  a  decree  of  the  court  must  be 
made  to  the  highest  bidder  at  public  auction  and  that  it  was  a  judi- 
cial sale.  The  defendants  in  that  case  admitted  the  propriety  of 
a  partition  by  licitation.  In  the  Succession  of  Macarty,  reported  in 
the  82  An.  page  7,  the  auctioneer  who  made  the  sales  in  that  pro- 
ceeding presented  to  this  court  propositions  very  similar  to  those 
pressed  on  us  here,  but  these  views  were  not  sustained  by  the 
Supreme  Court.  The  court  in  that  case  was  called  to  pass  upon  the 
question  of  the  commissions  to  which  an  auctioneer  was  entitled. 
The  suit  was  a  partition  suit  in  which  one  of  the  heirs  was  a  minor. 
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The  District  Court  allowed  the  anctioneer  two  and  a  half  per  cent. 
commisBions  on  the  shares  of  the  majors,  bnt  reduced  it  on  the- 
minor's  share. 

An  examination  of  the  transcript  in  that  case  shows  that  eighteen 
different  pieces  of  real  estate  were  sold  by  the  anctioneer.  Testi- 
mony was  addaced  to  show  that  'Hwo  and  a  half  per  cent,  waa 
the  nsnal  and  reasonable  charge  made  by  auctioneers  in  the  parish 
of  Orleans  on  the  amount  of  sales  of  real  estate,  including  partition 
sales."  The  court  quoting  Sec.  160  of  the  Revised  Statutes  said  its 
provisions  were  plain;  that  the  property  sold  was  alleged  to  be  and 
was  sold  by  the  auctioneer  as  succession  property,  and  moreover  he 
himself  acknowledged  that  it  partly  belonged  to  a  minor;  that  for 
these  reasons  he  could  legally  chsrge  on  the  entire  amount  of  tho 
sale  the  lowest  of  the  commissions  fixed  by  law.  The  sale  of  the 
property  having  amounted  to  forty  thousand  dollars,  judgment  waa 
rendered  in  favor  of  the  auctioneer  for  two  hundred  and  twelve 
dollars.  The  decision  in  that  case  controls  this  in  respect  to  tho 
commissions  chargeable.  The  next  question  is  as  to  the  costs  of 
advertisements.  It  will  be  noticed  that  the  claim  on  this  account  is 
presented,  not  by  the  proprietors  of  the  newspapers  as  amounts  due 
to  them,  but  by  the  auctioneer  as  being  an  amount  due  to  him. 

It  will  be  further  noticed  that  the  executor  and  heirs  acquiesce  in 
advertisements  as  having  been  properly  inserted  in  the  Picaffune  and 
the  Timea- Democrat.  Had  the  claims  been  placed  on  the  account  as 
due  to  those  papers  themselves,  the  fact  that  they  were  entitled  to 
some  extent  to  remuneration  would  be  admitted,  as  the  heirs  raised 
no  issue  as  to  the  propriety  and  legality  of  the  particular  paper  in 
which  the  insertions  were  made.  Had  matters  been  shaped  as  we 
have  supp«>sed,  under  the  circumstances  stated,  the  New  Orleans  Bee 
(the  French  newspaper)  would  have  been  driven  to  an  opposition 
as  having  been  entirely  left  out.  Upon  such  an  opposition  it 
would  have  been  clearly  entitled  t-o  be  paid  some  amount.  Tho 
debatable  question  would  have  been  the  amount  to  which  it  was 
entitled.  The  law  itself  requiring  a  French  advertisement,  and 
the  auctioneer  having  been  under  the  order  of  court  (rendered 
after  the  agreement  between  the  parties  had  been  made) 
directed  to  sell  under  the  judgment,  it  was  his  duty  to  have  con- 
formed to  the  law.  The  newspaper  having  rendered  legs  I  services 
could  not  have  been  cut  off  from  legal  remuneration  through  an  at- 
40 


«25  SUPREME  COURT  OF  LOUISIANA. 

Succession  of  Von  HoTen. 

tempted  sabetitntion  of  a  newspaper  in  its  stead  as  the  mediam  of 
advertisement.  As  matters  stand  actually,  though  the  names  of  the 
JPicayune^  the  Times -Democrat  and  the  New  Orleans  Bee  flgare  in 
the  discassion,  the  matter  really  in  dispute  is  one  as  to  amonnts  to  be 
paid  rather  than  the  person  to  whom  they  are  to  be  paid.  The  papers 
themselves  have,  we  presume,  been  settled  with  and  matters  are 
now  confined  to  the  executors,  the  heirs  and  the  auctioneer.  As  be- 
tween those  parties  we  are  of  the  opinion  that  the  auctioneer  was 
authorized  only  to  advertise  in  two  papers.  The  agreement  in  ques- 
tion, on  its  face,  limited  the  number  of  papers  to  two.  The  selection 
of  the  Times 'Dem,ocr at  and  the  Picayune  as  those  in  which  advertise- 
ments were  to  be  placed  was  based  directly  upon  a  contemplated 
exclusion  of  the  New  Orleans  Bee,  and  when  it  became  necessary  for 
the  auctioneer  to  abandon  the  agreement  and  fall  back  on  the  pro- 
visions of  the  law  itself  the  agreement  ceased  to  have  any  effect  on 
that  point.  It  could  be  relied  on  only  according  to  its  terms  and  by 
its  terms  only  two  papers  were  to  be  advertised  in.  The  next  ques- 
tion is  as  to  the  number  of  insertions  which  the  auctioneer  was  au- 
thorized to  charge  for.  The  succession  of  Von  Hoven  is  a  wealthy 
one  and  it  is  perfectly  obvious  that  the  contention  between  the  par- 
ties is  one  in  which  really  only  the  executor,  the  heirs  and  the  auc- 
tioneer are  concerned.  We  have  said  that  the  auctioneer  could  not  have 
been  justified  while  acting. under  orders  of  a  court  (by  reason  of  any 
private  instructions  to  him  by  the  heirs  or  executor  or  both)  to  deviate 
from  the  requirements  of  the  law,  but  it  is  perfectly  consistent  with 
this  to  say  that  those  parties  could,  in  matters  wherein  none  other 
than  themselves  would  be  concerned,  authorize  an  auctioneer  to 
do  something  more  than  was  required  of  him  by  law,  and  make 
themselves  personally  responsible  to  him  to  the  extent  that  they 
would  become  so  by  reason  of  their  instructions.  We  think  the 
agreement  between  the  heirs  and  executor,  communicated  to  the 
auctioneer,  justified  him  as  between  themselves  to  insert  advertise- 
ments a  gr.^ater  number  of  times  than  was  called  for  by  law,  though 
nothing  therein  justified  him  in  altering  rates.  The  heirs  and  exec- 
utor authorized  the  auctioneer  to  change  the  advertisements  in  any 
way  he  thought  best  to  the  interest  of  all  parties.  He  thought  it  to 
their  interest  to  publish  the  proposed  sales  more  frequently  than 
was  required  by  law.  They  were  present,  presumably  saw  the  ad- 
vertisements,  made  no  opposition  thereto,  and  raised  objections 
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-only  after  they  had  derived  all  the  benefit  of  the  same.  We  think 
objections  on  that  score  come  with  bad  grace.  If  the  situa- 
tion of  the  snccession  were  otherwise  than  it  is,  the  aactioneer,  of' 
•course,  would  have  to  rely  exclusively  upon  the  parties  outside  of 
the  succession  funds.  We  think  the  rates  charged  for  the  adver- 
tisements entirely  unwarranted.  The  law  is  perfectly  plain  on  that 
subject.*  The  charge  for  judicial  advertisements  is  seventy  cents  a 
square  for  the  first  insertion  and  twenty- five  cents  for  each  subse- 
quent insertion,  whether  made  consecutively  or  not.  There  is  but  a 
single  first  insertion  in  a  judicial  advertisement;  all  others  following 
the  first  are  ''subsequent  insertions."  The  doctrine  of  ''alternate 
first  insertions,"  reached  by  making  the  advertisements  non- con- 
secutive and  charging  each  first  insertion  of  a  renewal  advertise- 
juent  as  an  "  alternate  first  insertton,"  may  be  satisfactory  to  the 
newspapers,  but  not  to  litigants,  and  is  sustained  by  no  law. 

We  are  of  the  opinion  that  the  auctioneer  is  entitled  to  one  per 
^ent.f  commission  on  twenty-five  hundred  dollars,  and  one -half  per 
cent,  on  the  amount  of  the  sales  above  that  sum.     By  this  rule  he  is 

♦The  18th  section  of  Act  No.  49  of  1877  declares  that  the  "  costs  of  such  adver- 
tisements shall  not  exceed  in  the  parish  of  Orleans  the  rate  of  seventy  cents  per 
square  or  fraction  thereof  for  the  first  Insertion  and  twentv-flve  cents  for  each 
subs^qut-nt  insertion ;  *  *  *  one  square  to  consist  of  the  space  of  one  hundred 
words  solid  matter.  If  such  newspaper  refuses  to  publish  at  the  rate  herein  spec- 
ified, the  advertisements  shall  be  published  In  the  manner  above  provided  for  in 
cases  where  there  are  no  newspapers." 

Art  1H7  of  Che  Civil  Code  (In  force  at  the  time  of  the  passage  of  the  act  just 
•quoted  from)  Is  as  follows: 

**  When  the  advertisements  shall  be  published  In  the  newspapers  thev  shall  be 
inserted  thee  different  days  before  the  expiration  of  the  term  fixed  by  law,  if  the 
■term  be  of  ten  days,  unless  it  be  in  the  places  where  the  newspapers  do  not  appear 
often  enoutrh  to  repeat  the  advertisement  as  many  times  as  Is  required  by  this 
article,  in  which  case  it  will  suffice  if  the  advertisement  be  Inserted  as  often  as 
the  sazette  appears  during  that  time. 

**  For  those  advertisements  for  which  the  term  of  thirty  days  is  fixed,  it  suffices 
if  they  are  published  in  the  newspapers,  as  above  prescribed,  once  a  week  during 
that  time." 

By  Act  No.  104  of  1878, relative  to  Judicial  advertisements  in  the  parish  of  Orleans, 
It  was  enacted  that  **  judicial  advertisements  should  be  made  by  publication  In  a 
dally  paper  on  three  different  days  before  the  expiration  of  the  term  fixed  by  law 
of  the  term  of  ten  days,  and  for  those  advertisements  for  which  the  term  of  thirty 
days  Is  fixed,  it  suftlces  If  they  are  published  in  a  daily  paper  once  a  week  during 
that  term,  and  that  all  laws  aud  parts  of  laws  confilcting  th«'rewith  were  repealed." 

By  Act  NO.  <{6  of  1880  judicial  advertisements  were  required  in  the  parisn  of  Or- 
leans to  be  also  inserted  in  the  French  language  in  a  daily  newspaper  published 
in  that  language  precisely  In  the  same  manner,  for  the  bame  number  of  times, 
and  on  the  same  terms  as  by  existing  laws  were  required,  or  might  thereafter  be 
jrequlred,  for  the  protection  of  Judicial  advertisements  In  the  English  language. 
■—Reporter, . 

t  Section  160  of  the  Revised  Statutes :  '*  No  auctioneer  shall  demand  or  receive 
a  higher  compensation  for  his  services  than  a  commission  of  two  and  a  half  per 
cent,  on  the  amount  of  any  sale,  public  or  private,  made  by  him;  and  on  sales  of 
succession  property,  of  property  belonging  to  minors,  or  In  which  they  may  be  in- 
terested, and  on  property  surrendered  by  insolvents,  made  pursuant  to  an  order 
or  decree  of  any  court  of  the  State,  by  the  sheriff,  or  an  auctioneer,  upon  all  sums 
under  twenty-five  hundred  dollars,  one  per  cent.,  and  all  sums  over  that  amount 
one-half  of  one  per  cent.  In  all  sales  made  by  the  representatives  of  a  succes- 
sion, or  syndic  of  an  insolvency,  they  shall  charge  no  commission."— /?epo/-<«r. 
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entitled  to  one  hundred  and  eighty  dollarss  and  seventy  cents,  insteaci 
of  one  hundred  and  sixty -eight  dollars  allowed  him  by  the  District 
Court;  that  he  is  entitled  for  advertisements  in  one  paper  for  six- 
tetsn  squares,  for  the  first  insertion,  eleven  dollars;  sixteen  squares 
at  twenty- five  cents  for  eight  insertions,  or  thirty- two  dollars,  mak-^ 
ing  a  total  of  forty -three  dollars  and  twenty  cents;  and  for  adver- 
tisements in  a  second  paper  for  eighteen  squares,  for  first  insertion, 
twelve  dollars  and  sixty  cents,  and  eighteen  squares  at  twenty- five 
cents  for  ten  insertions,  or  forty- five  dollars,  making  a  total  of  fifty - 
seven  dollars  and  sixty  cents. 
The  account  therefore  would  stand : 

Adyertlsemeots $100  80 

CoiDQilssions 180  70 

HoRpltal  tax 168  »• 

Exchange  fee 5J3  64 

Editorial  notice 6  00- 

Plan 6  00 

Copy  of  order  of  court 75 


Total :..  $496  09 

instead  of  four  hundred  and  fifty  dollars  and  nine  cents,  with  legal 
interest  from  September  27,  1894,  until  paid,  and  costs. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  judgment  appealed  from  be  and  the  same  is 
hereby  annulled,  avoided  and  reversed,  and  it  is  now  ordered,  ad- 
judged and  decreed  that  the  opponent,  William  A.  Kernaghan,  have 
judgment  in  his  favor  on  his  opposition,  ordering  that  he  be  placed 
on  the  account  of  the  executor  as  a  creditor  for  the  sum  of  four 
hundred  and  ninety -six  dollars  and  nine  cents,  instead  of  for  the 
sum  of  four  hundred  and  fifty  dollars  and  nine  cents,  with  legal  in- 
terest thereon  from  September  27,  1894,  until  paid,  and  that  he 
recover  costs  in  both  courts  upon  his  opposition. 


No.  12,074. 
The  State  of  Louisiana  vs.  S.  L.  Southern  bt  als. 

It  Is  not  the  opinion  of  the  witness  solicited,  when  he  Is  asked  to  state  a  fact^ 
which  is  a  conclusion  from  other  facts  which  had  come  under  his  observation 
and  were  within  his  knowledge. 

Where  a  witness  Is  recalled  and  examined,  the  cross-examination  is  limited  to  the 
matter  on  which  he  has  been  re-examined. 

In  the  discipline  of  his  court  the  trial  Judge  is  vested  with  a  sound  disoretion  to- 
stop  the  prolonged  and  unnecessary  examination  of  a  witness,  and  when  there 
has  been  no  injustice  done  the  defendant,  this  court  will  not  interfere  witlv 
this  disoretion. 
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In  an  Indictment  for  laroeny  from  unknown  owners  it  Is  competent  for  the  proee- 

cution  to  prove  that  the  property  found  in  possession  of  the  defendant  did  not 

belouK  to  him. 
On  the  trial  for  stealing  hogs  from  unknown  owners  It  Is  proper  to  show  that  the 

ear  marks  on  the  ears  found  In  defendant's  possession  was  not  defendant's 

mark. 
It  Is  competent  to  ask  the  defendant,  who  is  a  witness  In  his  own  behalf,  If  he  Is 

charged  with  other  offences,  and  whether  there  are  other  bills  pending  against 

him.    The  isQuiry  into  a  witness'  credibility  Is  always  permitted.    State  ys. 

Murphy,  45  An.  9S8. 

APPEAL  from  the  Fourth  Jadicial  District  Oonrt  for  the  Parish  of 
Winn.     TFear,  J. 


Jtf.  J.   Oanninghamj  Attorney  General,    R,  E»  Milling^  District 
Attorney  (and  Henry  JBem«Mn,  of  Ooansel),  for  Plaintiff,  Appellee. 


8.  A,  Oraufordf  J.  A.  Wallace  and  Ben.  P.  Edwards  for  Defendants, 
Appellants. 

Sabmitted  on  briefs  Febmary  29,  1896. 
Opinion  handed  down  March  28,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnbby,  J.  The  defendants  were  convicted  of  larceny,  sentenced 
to  hard  labor,  and  have  appealed. 

They  rely  upon  five  bUls  of  exception. 

The  first  bill  recites:  <*  That  the  State,  after  having  had  witness 
J.  R.  Chapman  state  the  appearance  of  the  place  where  the  hogs 
were  killed,  and  the  appearance  of  the  meat,  ears  and  blood  signs, 
and  other  appearances,  asked  the  witness  how  long  the  hogs  had 
been  killed."  The  objection  to  the  question  was  that  it  solicited  the 
opinion  of  the  witness.     It  was  overruled. 

The  ruling  was  correct. 

The  witness  was  asked  to  state  a  fact,  a  conclusion  from  other 
facts,  which  had  come  under  his  observation  and  were  within  his 
knowledge. 

The  second  bill  states  that  a  witness  had  been  re-examined  by  the 
State,  and  a  new  point  raised,  and  the  defence  was  confined  on 
cross-examination  to  this  new  point,  and  was  not  permitted  to 
examine  the  witness  on  other  parts  of  his  testimony  previously 
given. 
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In  the  statement  appended  to  the  bill  the  trial  judge  says  there 
wasno  new  matter  drawn  out  in  the  re- examination  of  a  witness. 

The  defence  proposed  to  examine  the  witness  on  matters  upon 
which  they  have  been  previously  examined.  The  State  objected  and 
the  objection  was  sustained.  The  defence  was  confined  in  the  cross- 
examination  to  the  matters  inquired  of  on  the  re -examination.  In 
thus  restricting  the  cross-examination  we  do  not  think  the  trial 
judge  erred.  In  the  discipline  of  his  court  he  must  be  vested  with 
the  discretion  to  put  an  end  to  the  unnecessary  and  prolonged  ex- 
amination of  a  witness,  and  where  there  has  been  no  injustice  done 
to  the  defendant  we  will  not  interfere  with  his  ruling  in  such  case. 
If  thus  it  appears  that  the  examination  of  the  witness  was  in  the  way 
of  explaining  his  testimony.  On  this  matter  the  defence  was  not 
denied  the  right  of  cross-examination,  but  was  not  permitted  to  go 
over  the  entire  testimony  on  which  counsel  had  cross-examined  the- 
witness. 

The  defendants  were  indicted  for  stealing  hogs  from  unknown 
owners.  The  third  bill  recites  thi^t  pieces  of  hogs'  ears  having  the 
appearance  of  having  been  marked,  in  a  certain  mark  were  presented 
to  the  witnesses  for  the  prosecution  and  they  were  asked  to  describe 
the  marks.  The  objection  to  the  question  was  that  it  solicited  the 
opinion  of  the  witness.  The  hog  ears  had  been  found  with  meat  in 
one  of  defendants'  smoke-houses.  The  evidence  was  to  show  that 
the  hogs  were  not  the  property  of  defendants.  Having  shown  de- 
fendants' marks  it  was  certainly  competent  for  the  prosecution  under 
the  averments  in  the  indictment  to  show  that  the  marks  in  the  ears 
were  not  those  of  defendant,  Southern,  in  order  to  prove  that 
he  was  not  the  owner  of  the  hogs.  It  was  a  fact  and  not  an  opinion 
asked  of  the  witness. 

The  jury  having  been  informed  of  the  defendant's  mark,  and  the 
mark  on  the  ears  having  been  described  to  them,  it  was  within  their 
province  to  say  whether  or  not  the  mark  was  that  of  defendant. 

The  fourth  bill  was  taken  to  the  allowing  of  the  following  ques- 
tion to  be  propounded  to  Elijah  Thompson,  one  of  the  defendants,, 
who  was  a  witness  in  his  own  behalf. 

''Are  you  charged  with  another  offence  at  this  time,  and  are  there 
any  other  bills  pending  against  you?  " 

The  question  was  a  proper  inquiry  to  affect  the  credibility  of  the 
witness. 
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In  the  case  of  State  vs.  Marphy,  45  An.  958,  the  question  asked 
the  defendant,  who  was  a  witness  in  his  own  behalf,  was  if  he  had 
been  arrested  for  larceny.  The  raling  of  the  trial  jadge  in  permit- 
ting the  question  to  be  answered  was  sustained. 

The  fifth  bill  can  be  disposed  of  by  the  judge's  statement  accom- 
panying it,  that  the  question  mainly  complained  of  was  withdrawn, 
and  the  question  as  stated  in  the  bill  was  not  asked.  The  defendant 
Thornton  was  on  the  stand  in  his  own  and  the  other  defendants' 
behalf.  The  trial  judge  says  he  was  questioned  on  matters 
inquired  of  on  direct  examination,  and  this  statement  efPectually 
ends  the  controversy  on  this  point. 

Judgment  affirmed. 


No.  11,877. 

Southern  Chemical  and  Fertilizing  Company,  Limited,  vs.  B. 
J.  WoLP  &  Sons  bt  al. 

The  rule  that,  upon  the  trial  of  an  exception  of  no  cause  of  action  the  allegations 
of  the  petition  are  to  be  taken  for  true  does  not  extend  to  conclusions  of  laWf 
nor  to  matters  of  evidence  pleaded  in  the  petition. 

An  individual  citizen  complained  to  certain  public  officials  of  the  non-perfoiau- 
ance  of  duty  by  a  corporatiop  which,  under  a  conventional  contract,  was 
acting  as  a  public  agency.  He  had  reason  to  believe  the  officers  addressed  had 
supervisory  control  over  the  corporation's  acts.  The  contract  affected  sepa- 
rately, both  by  way  of  right  and  obligation,  individual  citizens.  The  corpora- 
tion brought  an  action  for  libel,  against  the  complaining  citizen,  for  language 
used  in  the  complaint.  Hsld:  As  the  language  contained  in  a  complaint  so 
made  could  hardly  occasion  injury  against  a  corporation  so  engaged  under  a 
contract  conferring  upon  them  vested  rights,  the  allegation  of  plaintiff's  peti- 
tion should  show  the  extstence  of  facts  from  which  injury  could  arise. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
ThSardj  J. 


Branch  K.  Miller  and  Farrar,  Jonas  &  Kruttschnitt  for  Plaintiff, 
Appellant. 


Lazarus,  Moore  dt  Luce  for  Defendants,  Appellees. 


4»    8S9 


Argued  and  submitted  February  27,  1896. 
Opinion  handed  down  March  9,  1896. 
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*'  It  is  alleged  that  on  the  seventh  day  of  Febraary,  1895,  the 
defendants  did  compose  and  publish  a  certain  false,  malicions, 
defamatory  and  libelous  matter  concerning  the  plaintiff  and  its  husi- 
ness,  the  said  publication  being  in  the  form  of  a  letter  directed  to 
Dr.  Samuel  B.  OUiphant,  President  of  the  Board  of  Health,  and 
being  in  the  words  and  figures,  to  wit : 

^^  <  B.  J.  Wolf  &  Sons,  26,  28,  80,  82  and  84  Bibnyille  Stbbet. 

"  *  New  Obleans,  February  7,  1895. 
-<<  *  Dr.  Samuel  B.  OUiphant,  President  of  the  Board  of  Healthy  City: 

**  *  Dbab  Sm — ^We  are  confronted  with  a  great  difficulty,  in  which 
we  are  compelled  to  trouble  you  for  advice.  We  have  a  number  of 
employees  working  in  our  factory,  who  are  in  the  habit  of  bringing 
their  lunch  in  paper  bags,  and  after  eating  they  throw  these  bags, 
which  have  become  saturated  with  grease,  together  with  the  scraps 
Temaining  from  their  noonday  meal,  into  a  box  provided  for  that 
purpose*  This  box  is  daily  placed  on  the  sidewalk  to  be  removed 
by  the  Garbage  Company,  which  has  heretofore  done  the  work, 
although  at  irregular  intervals.  Now,  however,  the  drunken  driver 
of  the  garbage  cart  refuses  to  remove  the  refuse,  unless  he  is  paid 
for  his  trouble.  His  reason  for  doing  so  is  not  that  the  garbage«is  of 
a  different  quality  from  that  which  he  is  required  to  dump  into 
his  garbage  cart,  but  because  there  is  too  much  of  it.  We  referred 
the  matter  to  Mr.  Farrell,  the  Commissioner  of  Public  Works, 
who  in  turn  referred  it  to  Mr.  O' Sullivan,  City  Attorney,  and 
the  latter,  without  hearing  the  facts  from  us,  rendered  an  opinion 
to  the  effect  that  the  Garbage  Company  is  not  required  to  remove 
the  refuse  from  an  establishment  like  ours,  basing  his  view  appar- 
ently on  the  supposition 'that  we  expected  the  company  to  take  away 
the  clippings  of  cloth  cast  aside  in  the  process  of  cutting  garments. 
In  this  he  is  mistaken,  because  these  cuttings  are  of  too  much  value 
to  be  given  away,  as  they  are  collected  and  sold  by  us  each  week, 
bringing  in  annually  a  respectable  sum.  As  we  understand  the  matter 
no  one  else  except  the  Garbage  Company  is  allowed  to  carry  away  gar- 
bage, and  as  this  company  will  not  do  it  we  are  forced  to  the  alterna- 
tive of  leaving  this  garbage  to  putrefy  in  our  yard,  thereby  endanger- 
inc:  the  health  and  possibly  the  lives  of  our  employees.  As  the  chief 
health  officer  of  the  city  we  come  to  you  for  advice,  and  trust  that 
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yon  wUl  give  the  matter  your  immediate  attention,  and  let  ns  know 
what  we  are  to  do  in  a  case  important  not  to  ub  bat  to  the  whole  city. 

"  *  Very  respectfully, 

**'B.  J.  WoLP  &  Son.'" 

Ordinance  No.  7860  annexed  to  plaintiff's  petition  is  entitled: 
*^  An  ordinance  to  provide  for  the  collection  and  disposal  of  garbage, 
etc.,  by  the  adoption  of  a  system  therefor,  and  the  entering  into  a 
contract  therefor  for  twenty  years,  and  providing  penalties  for  the 
-violation  of  this  ordinance." 

So  much  of  it  as  is  applicable  to  the  issues  involved  In  this  litiga^ 
tionis  as  follows: 

<'  Whereas,  the  method  of  removing  and  disposing  of  garbage 
heretofore  used  in  this  city  has  proved  entirely  inefficient  and 
•objectionable  to  the  public  as  well  as  to  private  citiaens,  and 

*^  Whereas,  the  fast  increasing  growth  of  the  city  and  Increase  of 
I>opulation  demand  the  adoption  of  some  modem  and  efficient 
method  of  garbage  removal  such  as  is  in  use  in  other  cities  of  the 
United  States;  and 

**  Whereas,  the  Board  of  Health  has  recommended  that  the  city  of 
New  Orleans  take  steps  to  provide  some  such  system. 

'^  Section  1.  Be  it  ordained  by  the  Common  Council  of  the  city  of 
New  Orleans,  that  the  Comptroller  be  and  he  is  hereby  directed  to 
advertise  *  *  *  for  sealed  proposals  for  the  collecting,  remov- 
ing and  disposing  of  all  garbage  from  private  residences,  business 
places,  streets  and  alleys,  and  all  public  places  within  the  limits  of 
the  city  of  New  Orleans  ♦  *  •  for  twenty  years  by  some  im- 
proved system  similar  to  those  now  in  use  in  other  cities  of  the 
United  States.  y 

<'Sec.  4.  Be  it  further  ordained,  etc.,  that  the  word  garbage  as 
used  in  this  ordinance  shall  be  construed  to  mean  house  and  kitchen 
offal,  and  all  refuse  matter  not  ezcremental,  whether  solid  or  liquid, 
and  composed  of  animal  and  vegetable  substances,  including  dead 
animals  coming  from  public  or  private  premises  of  the  city, 
and  not  destined  for  consumption  as  food.  No  ashes,  dirt  or  other 
substance  foreign  to  garbage  shall  be  covered  by  this  contract, 
except  as  hereinafter  provided,  and  it  shall  be  unlawful  for  any 
occupant  or  ocqjapants  of  any  premises  in  the  city  of  New  Orleans  to 
mix  any  such  ashes,  dirt  or  other  substance  foreign  to  garbage,  with 
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the  f^arbage  to  be  removed  from  said  premises,  as  herein  provided, 
under  a  penalty  of  not  less  than  five  nor  more  than  twenty -five 
dollars  fine  for  each  offence,  or  imprisonment  for  not  more  than 
thirty  days. 

<'  Sec.  6.  That  the  contractor  shall,  by  proper  notice  in  writing 
issued  to  occapants  of  premises  in  the  several  garbage  districts, 
inform  the  occupants  of  such  premises  of  the  hours  when  garbage 
will  be  removed  from  such  premises,  and  it  will  be  the  duty  of  such 
occupants  to  have  all  garbage  ready  for  removal  therefrom  at  the 
hours  so  specified  by  the  contractor  for  such  premises,  under  a 
penalty  of  not  less  than  ten  dollars  fine,  or  imprisonment  for  not 
more  than  ten  days  for  each  offence. 

<'Sec.  6.  That  it  shall  be  the  duty  of  the  contractor  to  collect 
and  remove  from  all  private  residences,  business  places,  streeta 
and  alleys,  and  all  public  places  within  the  limits  of  the  garbage 
districts,  all  slops,  offal,  garbage,  dead  animals,  in  suitable  vehicles 
or  carts,  and  other  animal  and  vegetable  matter  in  enclosed 
water-tight  metallic  vehicles  or  carts,  so  that  no  drippings  or 
refuse  can  be  dropped  on  the  streets,  alleys  or  public  places  in 
the  city,  to  a  certain  point  or  points  to  be  approved  by  the  City 
Council,  where  the  said  contractor  shall  have  erected  on  land» 
owned  or  leased  by  him,  a  first-class  plant,  including  the  necessary 
buildings  and  machinery  for  the  destruction  by  fire  or  the  reduction 
and  conversion  of  said  material  so  removed  into  merchantable 
products    *     *     * 

'*Sec.  7.  That  it  shall  be  the  duty  of  the  contractor  to  remove  from 
within  the  garbage  districts  all  street  pilings  collected  by  the  public 
works  department  from  gutters,  ashes,  house  and  ordinary  street 
sweepings;  but  he  shall  not  be  required  to  remove  debris  from 
buildings  in  course  of  demolition,  repair  or  construction,  or  any 
other  refuse  except  that  enumerated  in  this  ordinance. 

<'Sec.  8.  That  the  contractor  shall,  by  proper  notice  in  writing 
issued  to  the  occupants  of  premises  in  the  several  garbage  districts, 
inform  the  occupants  of  such  premises  of  the  hours  when  said  ashes 
and  house  sweepings  will  be  collected  and  removed,  and  it  shall  be 
the  duty  of  such  occupants  to  have  such  house  sweepings  and  ashea 
placed  in  a  box  or  barrel  at  some  convenient  point  for  the  con- 
tractor and  ready  for  removal  at  the  hour  designated  by  him  under 
a  penalty  for  each  omission  ol  not  more  than  ten  doUars  fine  or  im- 
prisonment for  not  more  than  ten  days. 
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*'  Sec.  10.  That  the  said  works  and  plant  shall,  at  all  times,  be 
subject  to  the  inspection  and  supervision  of  the  Board  of  Health, 
and  said  board  shall  have  supervision  of  the  means  and  men  em- 
ployed in  the  collection,  removal  and  disposition  of  said  garbage, 
and  if  at  any  time  the  said  collection  and  removal  shall  be  im- 
properly done,  or  not  conducted  in  a  sanitary  manner  through  fault 
of  said  employees,  said  employee  or  employees  shall,  on  demand  of 
said  Board  of  Health,  be  discharged  by  said  contractor  and  reliable 
and  competent  men  put  in  their  places. 

<^  Sec.  11.  That  said  contractor  shall  collect  all  dead  animals  daily 
and  all  slops,  garbage,  offal  and  animal  and  vegetable  matter  in  the 
city  of  New  Orleans  daily  from  all  private  premises,  etc. 

'<  Sec.  13.  Should  any  complaint  of  non- collection  or  removal  of 
garbage  be  made  to  the  Commissioner  of  Fablic  Works  which, 
upon  investigation,  shows  that  garbage,  etc.,  has  not  been  removed 
Within  the  proper  time  the  said  contractor  shall,  upon  notice  by  said 
commissioner,  immediately  send  a  special  wagon  to  remove  and  col- 
lect the  same,  and  on  the  contractor's  failure  to  collect  and  remove 
the  said  garbage  within  the  twelve  hours  after  notice  the  contractor 
shall  forfeit  the  sum  of  ten  dollars  for  each  and  every  twelve  hours 
that  he  fails  to  remove  said  garbage,  and  said  penalties  shall  be  held 
and  deducted  monthly  from  the  amount  earned  under  this  contract  by 
certificates  issued  to  the  OomptroUer  by  the  Commissioner  of  Public 
Works.  In  case  said  contractor  is  aggrieved  by  the  said  deductions 
of  said  commissioner  he  may  appeal  to  the  Council  for  relief,  but 
the  decision  by  the  Council  in  said  matter  shall  be  conclusive  and 
binding  upon  the  contractor. 

''Sec.  14.  That  when  the  contractor  is  ready  to  begin  opera- 
tions *  •  *  he  shall  notify  the  Mayor,  and  the  Mayor  shall 
thereupon  issue  his  proclamation  *  *  *  and  it  shall  thereupon 
become  the  immediate  duty  of  the  occupants  of  every  dwelling  house 
or  other  building  in  the  city  of  New  Orleans  to  provide  a  suitable 
metallic  water-tight  covered  box  or  other  covered  metallic  vessel. 
In  which  said  occupants  shall  cause  to  be] placed  daily  all  offal, 
garbage,  slops  and  refuse,  animal  and  vegetable  matter  from  the 
premises,  and  shall  place  such  metallic  covered  vessel  in  such  place 
as  will  be  most  convenient  for  said  contractor  to  remove  same,  and 
any  failure  to  comply  with  the  provisions  of  said  proclamation  shall 
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subject  said  occapants  to  fine  of  not  more  than  ten  days,  or  impris- 
onment for  not  less  than  ten  days  for  each  and  every  day  they  shall 
fail  to  provide  sach  box  or  vessel  or  comply  with  the  provisions  of 
this  section. 

''  Sec.  16.  That  after  the  proclamation  of  the  Mayor  it  shall  be 
unlawful  for  any  other  person  than  the  said  contractor  to  collect, 
remove  or  dispose  of  from  any  public  or  private  place  any  garbage, 
dead  animals  or  other  matter  provided  for  in  this  ordinance;  any 
person  violating  this  clause  of  this  ordinance  shall  be  fined  not  leas 
than  five  nor  more  than  twenty*  five  dollars  for  each  offence,  or  shall 
be  imprisoned  for  not  more  than  thirty  days. 

*'Sec.  18.  That  the  price  which  the  city  of  New  Orleans  is 
to  pay  the  said  contractor  for  the  services  to  be  performed  under 
said  contract  shall  be  divided  into  sixty  equal  parts  for  the  first  five 
years,  and  the  same  ratio  shall  be  the  basis  of  all  payments  to  said 
contractor  for  each  succeeding  five  years  during  the  existence 
of  this  contract,  so  that  payments  shall  be  made  monthly  on  the 
one-twelfth  principle.  Payments  shall  be  made  to  the  contractor 
by  warrant  of  the  Comptroller  on  the  Treasurer  of  the  city  of  New 
Orleans,  and  the  city  of  New  Orleans  binds  and  obligates  itself 
to  appropriate  every  year  during  the  existence  of  this  contract 
in  the  annual  budget  of  receipts  and  expenditures  the  sum  agreed 
to  be  paid  said  contractor  each  year." 

Defendants  contend,  first:  That  under  the  terms  of  the  ordinance, 
which  defines  the  duties  and  rights  of  the  plaintiff  corporation,  the 
public,  who  are  the  patrons  of  the  corporation,  are  compelled  to 
patronize  it,  and  therefore  no  damage  or  injury  could  result  to  the 
business  of  the  plaintiff  by  the  alleged  libelous  communication. 

Second:  That  the  communications  made  the  basis  of  plaintiff's 
demand  are  privileged.  In  respect  to  their  first  position  they  main- 
tain that  the  plaintiffs  are  a  quasi  public  functionarv,  vested  by  the 
Oity  Council  with  the  duty  of  removing,  collecting  and  taking  off 
the  garbage  of  the  city ;  that  they  are  charged  with  public  duties  the 
fulfilment  of  which  is  of  vital  importance  to  New  Orleans  and  its  in- 
habitants, and  being  organized  in  the  interest  of  the  public  and  for 
public  purposes,  they  are  more  properly  a  subject  of  criticism  than 
would  be  a  body  created  for  private  pursuits.  That,  therefore,  au- 
thorities cited  with  reference  to  criticism  of  and  animadversion  upon 
private  corporations  have  no  application  to  this  case.    That  plain- 
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tiffs  do  not  claim  to  have  been  injured  in  their  business  in  so  far  as 
they  may  be  engaged  in  the  manofacturing  of  products  out  of  the 
garbage  materials  which  they  are  authorized  to  collect.  They  call 
attention  to  an  extract  from  Townsend  on  Slander  and  Libel, 
Sec.  268  (8d  edition) ,  in  which  the  author,  whHe  insisting  that  an 
action  may  be  maintained  upon  language  concerning  manufacturing, 
trading  or  banking  corporation,  or  engaged  in  any  other  occupation 
in  which  credit  may  be  material  to  its  success,  calculated  to  inju- 
riously affect  their  credit,  without  proof  of  any  specific  damage  as 
such  language  must  necessarily  occasion  them  pecuniary  iajury,  de- 
clares that  *^  language  concerning  a  corporation  not  engaged  in 
business  can  hardly  occasion,  and  certainly  does  not  necessarily  oc- 
casion it  any  pecuniary  injury ;  therefore,  in  regard  to  iRngvLAge  con- 
cerning such  a  corporation  no  action  can  be  maintained  except  upon 
proof  of  special  damage." 

From  a  judgment  sustaining  the  exceptions  of  defendants  plaintiff 
appeals. 


The  opinou  of  the  court  was  delivered  by 

NicHOLLs,  G.  J.  Plaintiffs  contend  that  for  the  purposes  of  a 
decision  upon  the  exceptions  all  the  allegations  of  their  petition  are 
to  be  taken  for  true. 

Plaintiffs  in  their  petition  have  pleaded  part  of  the  evidence  upon 
which  they  would  rely  in  the  event  of  a  trial  on  the  merits,  and 
announced  in  some  places  conclusions  of  law.  These  particular  por- 
tions of  the  petition  we  do  not  consider  as  falling  under  the  rule 
invoked,  that  on  the  trial  of  an  exception  of  no  cause  of  action,  the 
allegations  of  the  petition  are  to  be  taken  for  true. 

We  need  not  enter  into  a  discussion  of  the  question  whether  cor- 
porations of  any  kind  are  authorized  or  not  to  maintain  an  action 
for  libel,  nor  what  may  be  the  rules  of  law  in  relation  to  the  subject 
generally.  Our  inquiry  is  limited  to  an  examination  of  the  right  of 
the  plaintiff  corporation  to  institute  the  present  action. 

They  are  admittedly  acting  as  a  public  agency  of  the  city  of  New 
Orleans  in  respect  to  a  duty  with  which  the  city  itself  stands  charged. 
Their  agency  is  secured  to  them  by  an  express  conventional  contract 
covering  a  period  of  twenty  years.  They  receive  from  the  city  for 
the  services  they  are  called  on  to  perform  under  the  contract  the 
amount  fixed  by  the  acceptance  of  their  bid  and  the  advantage  of 
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receiving  and  converting  into  merchantable  products  so  mach  of  the 
materials  removed  by  them  as  are  susceptible  of  being  utilized  for  that 
purpose.  For  and  in  consideration  of  the  advantages  to  accrue  to 
them  under  the  contract  plaintiffs  undertook  to  faithfully  perform 
the  duties  enumerated  therein.  The  contract  reaches,  touches  and 
affects  every  householder  in  the  whole  city. 

They  are  not  only  called  upon  under  penalties  to  do  certain  acts, 
but  they  are  also  called  upon  under  penalties  to  abstain  from  doing 
certain  other  acts.  Not  only  is  the  right  of  individual  liberty 
of  action  of  citizens  materially  restrained  by  the  ordinance  upon 
which  plaintiffs  base  their  rights,  but  danger  of  fine  and  imprison- 
ment confront  them  in  case  of  transgression  of  its  provisions. 
Unlike  many  contracts  entered  into  by  the  Common  Council  in 
respect  to  which  the  individual  citizen  has  only  an  extremely 
remote  relation  and  connection,  this  parficular  contract  comes  home 
daily  and  specially  to  every  family  in  the  limits  of- the  corporation, 
and  brings  the  heads  of  each  as  near  to  being  actual  parties  to  it  as 
it  is  possible  for  them  to  be  brought  under  a  contract  passed  by 
public  authority.  The  individaal  citizens  can  scarcely  be  looked 
upon  as  utter  strangers  to  this  contract.  They  have  separate  rights 
and  separate  obligations  based  upon  it,  which  authorize  them  to  deal 
with  it  and  the  contractors  in  a  very  different  manner  from  that 
which  they  would  be  entitled  to  deal  had  they  no  direct  connection 
with  either.  We  are  of  the  opinion  that  whenever  a  difference 
arises  between  the  contractors  and  the  occupants  of  particular 
premises  as  to  either  a  construction  of  the  rights  and  obligations  of 
the  former  under  the 'Contract,  or  as  to  their  performance  or  non- 
performance of  duty,  the  latter  have  the  right,  under  Sec.  13  of  the 
ordinance,  to  submit  the  matters  in  dispute  to  the  Commissioner  of 
Public  Works  for  investigation  and  for  action,  should  action  be 
Justified.  We  do  not  think  plaintiffs  call  in  question  the  correct- 
ness of  that  proposition,  on  the  contrary  they  refer  to  the  action  of 
the  defendants  in  calling  the  attention  of  the  commissioner  to  the 
complaints  urged  by  them  as  action  <^  which  had  exhausted  their 
remedy."  They  insist,  however,  that  they  could  go  no  further — that 
they  could  go  no  further  than  the  commissioner;  that  the  Board  of 
Health  had  no  jurisdiction  over  the  matter  and  that  the  commtini* 
catioQ  made  to  it  was  unauthorized  and  unjustifiable. 

Let  us  see,  if  we  can,  what  the  situation  was  when  defendants 
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wrote  the  commanication  in  qaestion  to  the  Board  of  Health.  There 
evidently  had  been  a  difference  of  opinion  between  the  plaintiffs  and 
the  defendants  in  respect  to  the  duty  of  removal  by  the  former  of 
the  contents  of  a  certain  box  which  the  latter  were  in  the  habit  of 
placing  upon  their  sidewalk.  The  matter  haying  been  referred  to 
the  Commissioner  of  Pablic  Works,  and  by  him  to  the  City  Attorney, 
had  resulted  in  the  condnsion  reached  by  those  city  officials  that  it 
was  not  part  of  the  daty  of  the  contractor  to  remove  them.  The 
effect  of  that  condnsion  would  be  to  cause  the  contents  of  the  boxes, 
such  as  they  were,  to  be  thereafter  left  on  defendants'  premises 
without  any  designated  method  for  their  removal.  In  that  situation 
of  affairs  defendants,  obviously  thinking  that  it  was  not  their  own 
duty  to  remove  them,  wrote  to  the  President  of  the  Board  of  Health 
asking  for  his  advice  in  the  premises,  stating  that  the  opinion 
reached  by  the  Oity  Attorney  had  been  based  upon  an  erroneous 
idea  as  to  what  the  contents  of  the  box  were,  stating  affirmatively 
what  those  contents  had  been,  and  what  they  would  continue  to  be, 
and  stating  that  such  articles  left  on  private  premises  in  the  city 
were  calculated  to  injure  the  public  health. 

We  see  nothing  in  this  communication  of  a  denunciatory  or 
vituperative  character  other  than  the  declaration  made  in  regard 
to  the  driver  of  the  particular  wagon  of  the  plaintiffs  which 
removed  the  garbage  from  that  neighborhood.  There  is  nothing 
intemperate  that  we  see  in  this  communication,  nothing  more  than  a 
statement  from  their  standpoint  of  what  they  conceived  the  situation 
to  have  been,  and  what  they  conceived  it  would  be,  and  asking 
for  advice  as  to  obtaining  relief  from  that  situtation.  We  see  nothing 
in  that  letter  to  that  official  calculated  to  bring  the  plaintiff  company 
into  public  contempt,  or  disrepute,  or  to  damage  them.  The  lette^ 
called  for  advice  at  furthest  inquiry,  and  this  from  a  source  from 
which  advice  would  naturally  be  sought  and  inquiry  expected.  It  is 
the  very  general  impression  throughout  the  community  that  the 
Board  of  Health  has  cognizance  of  all  matters  affecting  the  clean- 
liness and  sanitary  condition  of  the  city,  and  were  this  mere  general 
impression  insufficient  to  have  warranted  defendant  in  having  re- 
ferred this  matter  to  tHe  president  of  the  board,  we  are  by  no 
means  prepared  to  give  to  the  tenth  section  of  the  ordinance  the 
narrow  construction  which  plaintiffs  place  upon  it  as  to  the 
scope  of  the  duties  of  the  Board  of  Health  in  respect  to  garbage  or 
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offensive  or  injnriouB  articles  left  in  the  public  streets  or  on  private 
premises.  This  case  does  not  call  for  any  discnssion  of  the  right  or 
duties  of  the  board — it  is  enough  for  present  purposes  to  say  that  in 
our  opinion  defendants  have  sufficient  warrant  under  the  terms  of 
the  ordinance  itself  to  write  the  communication  they  did.  We  do 
not  give  to  a  conclusion  reached  by  the  Oommissioner  of  Public 
Works  adverse  to  a  contention  raised  by  a  citizen  as  to  the  duties  of 
the  contractors,  the  conclusive  character  which  the  plaintiffs  con- 
tend for  as  closing  the  door  to  further  remonstrance,  criticism  or 
complaint. 

The  conclusions  we  have  reached  in  the  case  relieve  us  from  a 
minute  analysis  of  the  allegations  of  plaintiffs'  petition,  for,  grant- 
ing that  the  box  never  contained  articles  of  the  precise  kind  which 
defendants  declared  it  to  have  contained,  and  that  any  statement  to 
that  effect,  either  to  the  Commissioner  of  Public  Works  or  to  the 
president  of  the  Board  of  Health,  was  untrue,  and  that,  therefore, 
'  plaintiffs  had  never  in  point  of  fact  refused  to  remove  from  defend- 
ants' premises  articles  which  suffered  to  remain  thereon  ^'  would 
putrefy  in  their  yard,  thereby  epdangeriog  the  health  and  possibly 
the  lives  of  their  employees,"  have  the  plaintiffs  disclosed  herein  a 
cause  of  action. 

There  was  unquestionably  a  difference  between  the  defendants  and 
the  driver  of  one  of  the  plaintiffs'  wagons,  as  to  the  duty  of  the 
company  to  remove  the  contents  of  a  certain  box  which  the  former 
were  in  the  habit  of  leaving  upon  their  sidewalk.  The  real  matter 
in  dispute  was  the  removal  of  those-  contents;  their  character  being 
merely  incidentally  brought  into  the  controversy  as  arguments  for 
or  against  the  duty.  It  is  not  denied  that  the  contents  of  the  box, 
such  as  they  were,  remained  on  the  premises  unremoved.  It  is  not 
asserted  that  the  company  were  not,  under  the  obligations  imposed 
upon  them  by  Sec.  8  of  the  ordinance  and  contract,  called  upon  to 
remove  them  entirely,  independently  of  the  question  whether  or  not 
they  fell  under  the  term  <<  garbage,"  as  used  in  one  portion  of  the 
contract.  If  the  contents  of  this  box  were  permitted  to  remain  on 
the  sidewalk,  defendants  (claiming  that  it  was  plaintiffs'  duty  to  take 
them  away,  under  their  contract)  had  a  right  to  insist  that  they 
should  do  so,  and  the  fact  that  in  doing  so,  they  maintained  (while 
the  plaintiffs  denied)  that  the  contents  constituted  '<  garbage,"  and 
that  defendants  maintained  that,   if  left  where  they  were,  they 
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would  be  injnrioas  to  defendants'  employees,  while  plaintiffs  main- 
tained, and  still  maintain,  they  were  inoffensive,  famishes  a  very 
narrow  foundation  to  build  an  action  of  libel. 

Plaintiffs'  occupation  and  business  rest,  as  we  have  said,  upon  a 
conventional  contract,  which  fixes  its  continuance  for  twenty  years. 
They  have  vested  rights  in  this  matter,  of  which  they  can  not  be  di- 
vested by  either  the  whim,  the  caprice  or  the  dissatisfaction  of  the 
Council.  A  rescission  of  their  contract  could  only  be  brought  about 
through  proceedings  in  which  would  be  subjected  to  judicial  scrutiny 
and  determination,  by  judicial  tests,  the  respective  rights  acd  obli- 
gations of  the  parties. 

It  is  true  that  the  thirteenth  section  of  the  ordinance,  No.  7860, 
confers  upon  the  Commissioner  of  Public  Works  the  right  to  declare 
a  forfeiture  of  ten  dollars  upon  the  amount  otherwise  due  the  plain- 
tiffs, for  every  neglect  by  them  in  removing  particular  garbage ;  but 
this  power  is  to  be  exercised  only  after  refusing  to  remove  after  notice 
from  the  Commissioner,  and  even  in  this  matter  his  action  is  subject 
to  appeal  to  the  Council.  The  section  contemplates  investigation  by 
the  Commissioner  prior  to  the  infliction  of  the  forfeiture.  It  is  not 
alleged  by  the  plaintiffs  that  any  litigation  has  resulted  from  the 
alleged  libel;  that  either  the  Commissioner  or  the  city  has  flned  or 
threatened  to  fine  the  plaintiffs;  that  the  Common  Council  has  at- 
tempted to  investigate  their  conduct,  or  to  intimate  any  intention  to 
resort  to  proceedings  looking  to  the  rescission  of  the  contract. 
There  is  nothing  going  to  show  that  in  point  of  fact  the  plaintiffs 
have  lost  the  confidence  of  the  City  Council.  On  the  other  hand, 
nothing  which  the  defendants  said  in  their  communication  could 
have  had  any  legal  effect  upon  the  dealings  of  citizens  with  the 
company  or  the  company  with  them.  The  rights  and  obligations 
of  each  householder  are  fixed  by  the  ordinance  and  the  contract. 
Each  householder  is  entirely  separate  and  distinct  from  the 
others,  each  has  to  be  judged  by  his  own  conduct  under 
the  terms  of  the  ordinance.  Plaintiffs  declare,  in  general  terms, 
in  their  petition  that  the  communication <*  has  damaged"  and 
''will  seriously  damage  and  injure  them"  in  their  business, 
and  that  ''said  damages"  amount  to  the  full  sum  of  twenty-five 
thousand  dollars,  but  they  state  no  fact  or  facts  from  which  a  court 
can  discover  any  damage  or  injury  in  this  case.  They  say  that  the 
effect  of  the  communication  will  be  to  subject  them,  perhaps,  to 
41 
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annecessary  and  aimoying  sorveillaiice,  and  create  a  diapoaition  on 
the  part  of  the  city  to  captiooaly  impoae  upon  them  penaltiea  for 
violationa  of  their  contract,  bat  partiea  who  enter  into  public  coa- 
tracta  with  public  bodiea  affecting  individaal  righta  are  bound  to 
know  that  in  entering  into  anch  contracta  they  open  the  door  to  the 
legal  acrutiny  and  criticiam  of  their  acta  by  every  citizen  whoae 
intereata  are  involved  in  the  proper  diecharge  of  their  dutiea.  Sur- 
veillance may  be  annoying,  and  may,  aometimea,  to  the  contractora, 
aeem  unneceaaary,  but  it  la  far  better  that  annoying  and  unneceaaary 
aurveillance  ahonld  exiat  than  that  the  right  of  petition  or  complaint 
of  citizena  to  the  auperviaing  offlciale  ahonld  be  atifled  through  fear 
of  actiona  lor  libel.  Superviaing  offlcera  themaelvea  are  public 
officiala,  and  they  have  to  be  frequently  atimulated  into  action  by 
having  the  propriety  of  their  own  courae  called  into  queation.  We 
do  not  aee  that  the  defendanta  in  thia  caae  did  anything  more  than 
they  had  the  right  to  do,  nor  wherein  they  overatepped  the  legal 
limita  of  the  right  of  criticiam  and  complaint. 

We  think  the  judgment  appealed  from  ia  correct,  and  it  ia  hereby 
affirmed. 


No.   11,947. 
Thomas  C.  Anderson  vs.  His  Wife. 

A  plaiutitf  whose  demand  for  a  separation  from  bed  and  board  from  his  wife  fails 
for  want  of  evidence  is  not  authorized  to  pass  into  the  discontinued  reconven  - 
tional  demand  of  the  wife  herself  for  a  separation  and  make  an  allegation 
therein  that  she  would  neyer  return  to  or  be  reconcltod  to  her  hnsband,  the 
basis  for  a  Judgment  in  his  favor. 

APPEAL  from  the  Civil  District  Court  for  the  Pariah  of  Orleana. 
Ellis,  J. 


A.  B,  Philips  for  Plaintiff,  Appellant. 


James  J.  McCann  for  Defendant,  Appellee. 


Argued  and  aubmitted  February  25,  1896. 
Opinion  handed  down  March  9,  1896. 
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State  ex  rel.  Paving  Co.  vs.  City  et  al. 

The  opinion  of  the  court  was  delivered  by 

NiGHOLLS,  0.  J.  The  District  Judge  in  his  reasons  for  judgment 
said  that ''  the  evidence  showed  that  plaintiff  and  defendant  did  not 
at  times  live  happily  together.  That  it  was  not  necessary  for  him 
to  recite  the  facts  proven.  They  were  not  sufficient  to  authorize 
him  to  decree  a  separation.'^ 

Plaintiff  presses  upon  us  the  declaration  made  by  the  wife  in  her 
answer  that  she  would  never  live  with  him  again  and  would  never 
consent  to  be  reconciled  to  him  and  he  asks  why  should  parties  en  • 
tertaining  such  feelings  toward  each  other  be  forcedly  held  together 
by  legal  ties.  In  the  first  place,  declarations  of  the  character  stated 
have  not  in  point  of  fact  the  force  and  significance  which  counsel 
attributes  to  them.  Made  during  the  heat  of  acrimonious  litigation,  they 
are  frequently  withdrawn ;  and  differences  supposed  at  the  time  to  be 
of  so  radical  a  character  as  to  admit  of  no  possibility  of  adjustment 
have,  by  effect  of  time,  of  kindly  interposition  of  friends,  or  the 
withdrawal  of  existing  sources  or  causes  of  irritation,  finally  taken  on 
a  very  different  appearance  from  that  which  they  originally  had. 
This  has  been  the  experience  of  almost  every  member  of  the  bar  who 
has  had  anything  to  do  with  suits  of  this  kind.  But  separations  of  this 
character  are  not  authorized  to  be  made  upon  the  pleadings  of  par- 
ties. They  have  to  be  based  upon  proof  made  of  the  existence  of 
certain  specially  enumerated  grounds  of  complaint. 

We  have  read  the  evidence  in  this  case  carefully  and  we  agree 
with  the  District  Judge  that  there  is  nothing  contained  in  it  which 
would  justify  a  separation.  The  opinion  expressed  by  several  of 
plaintiff's  witnesses  as  to  what  the  situation  calls  for  is  not  evidence 
in  his  favor.  Those  persons  should  have  stated  facts  and  left  to  the 
court  to  draw  conclusions.  Several  quarrels  between  the  parties 
were  spoken  of,  but  how  they  originated,  who  was  really  to  blame 
in  starting  them  or  what  actually  was  said  by  either  or  both  spouses 
was  not  specified. 

Judgment  affirmed. 


No.  12,066. 

State  ex  rel.  Irondale  Chert  Pavinq  and  Improvement  Com- 
pany vs.  City  of  New  Orleans  et  al. 

Act  No.  142  of  1894  does  not  expressly  or  by  implication  repeal  Sec.  21  of  Act  No.  20 
of  1882  (Charter  of  the  City  of  New  Orleans),  in  regard  to  contracts  for  public 
works. 


48  643l 

49  1611 
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The  city  of  New  Orleans  has  not  only  the  power  to  recede  from  their  aanoanced 
intention  of  haying  the  streets  payed,  but  after  the  reception  of  bids  It  has  the 
unquestionable  right  to  reject  any  and  all  bids. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J, 


TV.  S,  Parkeraon  for  Plaintiff,  Appellant. 


W,  L,  Hughes  for  Intervenor,  Appellee. 


E.  A,  O^ Sullivan^  City  Attorney,  for  Defendants,  Appellees. 


Argued  and  submitted  February  29,  1896. 
Opinion  handed  down  March  23,  1896. 


Relator  alleges  that  it  was  engaged  in  the  business  of  paving 
streets — that  it  was  a  duly  qualified  bidder  and  had  complied 
with  all  laws  and  ordinances  relative  to  its  said  business.  On 
the  28th  day  of  March,  1895,  the  Common  Council  of  the  city  of 
New  Orleans,  by  Ordinance  No.  10,499,  Council  Series,  gave  notice 
of  intention  to  pave  Valmont  street,  between  St.  Charles  and 
Magazine  streets,  in  this  city,  under  Act  119  of  1896,  as 
amended  by  the  act  of  the  Qeneral  Assembly  of  the  State  of 
Louisiana,  No.  142  of  1894.  Within  the  delay  provided  by  law 
a  majority  of  the  property  owners  on  said  street  petitioned  for 
and  designated  Irondale  Chert,  from  the  Irondale  Chert  and  Paving 
Company,  as  the  material  with  which  to  pave  said  street;  after 
due  formalities,  bids  were  received  by  the  said  Comptroller  of 
the  city,  in  pursuance  of  advertisement:  they  were  duly  opened 
by  the  finance  committee,  and  the  bid  of  the  Irondale  Chert 
Paving  and  improvement  Company  was  favorably  reported  by 
said  committee  to  the  Common  Council  for  adoption.  The  Common 
Council  rejected  the  bid,  and  altered  and  amended  the  said  ordi- 
nance and  inserted  therein  the  words  ''  or  its  equal  the  same  as  laid 
on  Frenchman  street,"  and  instructed  the  City  Comptroller  to 
advertise  for  bids  under  the  ordinance  as  thus  amended.    This  was 
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done;  in  due  course  the  finance  committee  of  the  City  Council,  after 
due  hearing,  again  favorably  reported  the  bid  of  the  Irondale  Chert 
Paving  and  Improvement  Company,  and  recommended  it  to  the 
Council  for  adoption ;  the  Council,  at  its  next  meeting  on  the  night 
of  Decemcer  9,  1895,  struck  out  the  name  of  the  Irondale  Chert 
Paving  and  Improvement  Company  from  the  said  ordinance,  then  on 
final  passage,  and  inserted  therein  the  name  of  one  J.  A.  Andrews  & 
Son.  The  ordinance  as  thus  adopted  was  sent  to  the  Mayor  of  the 
city  for  his  signature. 

The  relator  brought  this  action,  and  prayed  that  a  writ  of  injunc- 
tion issue  enjoining  and  restraining  the  Mayor  from  signing  or 
attempting  to  sign  the  ordinance  adjudicating  the  said  contract  to  J. 
A.  Andrews  &  Son,  or  from  entering  into  a  notarial  contract  there- 
under with  the  said  J.  A.  Andrews  &  Son,  and  for  a  writ  of  man- 
damus directing  and  commanding  the  said  Common  Council  and  each 
and  every  member  thereof  to  vote  for  the  ordinance  assigning  said 
contract  for  the  paving  of  Valmont  street  from  St.  Charles  to 
Magazine  street  to  relator,  commanding  the  Mayor  to  sign  said 
oidinance  so  passed,  and  to  enter  into  a  notarial  contract  with  relator 
for  the  said  paving  upon  relator's  complying  with  the  law  in  such 
case  made  and  provided ;  and  that  the  City  Council  and  each  and 
every  member  thereof  be  enjoined  and  restrained  from  taking  any 
further  step  toward  assigning  said  contract  to  J.  A.  Andrews  &  Son. 

The  District  Judge  issued  an  order  that  the  defendants  show  cause 
why  writs  of  injunction  and  mandamus  should  not  issue  as  prayed 
for,  and  that  a  temporary  restraining  order  issue  in  the  meanwhile. 

An  intervention  for  the  purpose  of  assisting  relator  in  its  suit 
against  the  defendants  was  filed  by  Gus.  Beck,  a  resident  of  the  city 
of  New  Orleans  and  a  taxpayer  thereof,  owning  a  large  amount  of 
real  estate  therein,  among  the  property  so  owned  being  a  large 
amount  of  real  estate  fronting  on  Valmont  street,  between  St. 
Charles  and  Magazine,  he  alleging  that  he  was  one  among  the  ma- 
jority (in  number  and  in  measurement)  of  the  property  owners  on 
said  Valmont  street  who  signed  a  petition  to  the  City  Council,  and 
designated  Irondale  Chert,  from  the  Irondale  Chert  and  Improve- 
ment Company,  as  the  kind  of  chert  or  stone  pavement  which  they 
desired  to  be  laid  upon  said  street;  and  that  Irondale  Chert  was  the 
kind  of  chert  selected,  chosen  and  designated  by  the  said  property 
holders. 
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He  adopted  as  his  own  the  allegations  of  relator's  petition,  and 
Intervened  for  the  purpose  of  enforcing  the  rights  of  the  tax- 
payers and  property  owners  ander  Act  No.  142  of  1894,  praying 
that  the  writs  of  injunction  and  mandamus  be  made  peremptory  and 
perpetual.  After  hearing  the  parties,  the  District  Court  ordered 
that  the  application  of  the  relator  be  denied  and  that  the  interyen- 
tion  of  Beck  be  dismissed. 

Relator  appealed. 

On  behalf  of  the  defendants  it  is  claimed  that  the  positions  taken 
by  them,  in  answer  to  the  rule  against  them  in  the  District  Court  to 
show  cause,  were— - 

1.  That  Act  No.  119  of  1886,  amended  by  Act  No.  142  of  1894, 
does  not  grant  the  power  which  relator  seeks. 

2.  That  the  Council  is  never  under  any  circumstances  regarded 
as  a  ministerial  body. 

8.  That  no  mandamus  can  be  issued  to  the  Council  to  perform  an 
act  such  as  the  relator  is  attempting  to  have  performed  in  this  cause. 

4.  That  under  the  law  the  Council  may  accept  any  and  aU  bids  or 
reject  any  or  all  bids. 

5.  The  plaintiff  shows  no  cause  of  action. 

Defendants  further  say  that  the  Council  assigned  among  other 
reasons  why  the  bid  of  the  relator  was  not  accepted  and  why  that  of 
J.  A.  Andrews  &  Son  was,  that  the  firm  of  J.  A.  Andrews  &  Son 
were  bidders  for  the  contract  and  the  bid  of  J.  A.  Andrews  &  Son  was 
much  lower  than  that  of  the  relator.  The  brief  contains  an  itemized 
statement  of  the  bids  of  the  two  parlies  and  a  column  showing,  i^ 
correct,  that  relator's  bid  was  the  higher  of  the  two.  Relator  does 
not  controvert  that  fact.  No  reference  is  made  in  relator's  petition 
to  J.  A.  Andrews  &  Son  having  been  a  bidder  for  the  work,  nor  is 
there  an  averment  that  its  own  bid  was  the  only  one  or  the  lowest 
of  those  made. 

Relator  says  that  its  contention  succinctly  stated  is  "  that  when 
the  City  Council  declared  by  ordinance  its  intention  to  pave  Valmont 
street  and  the  property  holders  within  the  ninety  days  specified  in 
the  act  (Act  142  of  1894)  designated  the  kind  of  material  with 
which  they  wished  thd  street  paved,  it  then  became  the  ministerial 
duty  of  the  Council  to  pass  an  ordinance  in  due  course  for  the 
pavement  of  the  street  with  the  material  so  designated.  That  the 
discretionary  power  of  the  Council  was  exhausted  when,  by  ordi- 
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nance,  it  declared  its  intention  to  pave  the  street.  Its  ministerial 
duty  commenced  when  the  property  holders  had  exercised  their 
rights  under  the  act." 

Relator  also  contends  that  the  property  holders  in  the  exercise  of 
the  right  given  them  by  the  statute  had  the  right  to  desigate  by  name 
the  company  from  which  the  chert  (the  material  with  which  the 
etreet  was  to  be  paved)  should  be  obtained,  or  the  patentee  of  any 
proprietary  article  if  they  chose  to  do  so. 

Referring  to  Act  No.  114  of  1894  relator  urges  that  ^^  prior  to  its 
passage  the  Council  had  the  right  to  select  and  designate  the  kind 
of  material  with  which  the  street  should  be  paved.  Property  holders, 
it  is  true,  had  a  right  to  petition  for  particular  kinds  of  pavement, 
but  the  granting  of  the  request  was  a  matter  entirely  within  the  dis- 
cretion of  the  Council.  •  •  •  The  act  of  1894  does  two  things ; 
it  gives  the  property  holders  a  right  which  had,  theretofore,  vested 
with  the  Council  and  it  takes  away  from  the  Council  the  discretion 
which  up  to  that  time  it  had  possessed." 

The  opinion  of  the  court  was  delivered  by 


NiCHOLLS,  C.  J.  We  do  not  understand  relator  to  advance  any 
claim  based  upon  the  fact  that  it  was  the  only  bidder  under  the  first 
offer  for  the  work  which  called  for  bids  for  paving  Valmont  street 
with  concrete  chert  from  the  Irondale  Chert  Paving  and  Improvement 
Company. 

The  company  acquiesced  in  the  action  rejecting  its  bid  and  re- 
offering  the  contract.  Relator  became  a  bidder  at  the  second  offer- 
ing, which  called  for  paving  of  Valmont  street  with  concrete  chert 
from  the  Irondale  Chert  Paving  and  Improvement  Company  *'  or  its 
equal  the  same  as  laid  on  Frenchman  street."  It  asserts  its  right  in 
this  proceeding  to  have  the  contract  for  the  paving  adjudicated  to 
it  under  the  bid  which  it  then  made.  It  was  stated  from  the  bar 
that  the  work  on  Frenchman  street  had  been  executed  by  the 
plaintiff  company.  An  examination  of  the  City  Charter  (Act  No.  20 
of  1882)  shows  that  by  the  twenty- first  section  of  that  act — 

'*  All  contracts  for  public  works  or  for  materials  or  supplies 
ordered  by  the  Council  shall  be  offered  by  the  Comptroller  at  public 
auction  and  given  to  the  lowest  bidder  who  can  furnish  security  sat- 
isfactory to  the  Council,  or  the  same  shall  at  the  discretion  of  the 
Council,  be  advertised  for  proposals,  to  be  delivered  to  the  Comp- 
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troller  in  writing,  sealed,  and  to  be  opened  by  said  Oomptroller  in 
presence  of  the  finance  committee  of  said  Council,  and  given  to  the 
person  making  the  lowest  proposal  therefor  who  can  furnish  security 
satisfactory  to  the  Council;  provided,  that  the  Council  shall  in  either 
case  have  the  right  to  reject  any  or  all  bids  or  proposals." 

The  thirty-seventh  section  of  the  charter  authorized  the  Council 
at  its  discretion  to  provide  for  the  paving  or  banquetting  of  any 
street  or  portion  thereof,  and  directed  the  method  of  making  pay- 
ment for  the  work.  The  section  was  amended  by  Act  No.  119  of 
1886,  so  as  to  read  as  follows:  "  The  Council  may  in  its  discretion 
provide  for  the  paving  or  banquetting  of  any  street  or  portion 
thereof,  at  the  expense  of  the  whole  city,  and  may  thereupon  force, 
impose  and  collect,  on  paving,  of  the  front  proprietors  of  lots  front- 
ing on  said  street,  a  special  assessment  in  proportion  to  frontage,  of 
three-quarters  of  the  cost  of  said  improvement,  and  such  local 
assessment  shall  have  a  first  privilege  superior  to  vendor's  privi- 
lege and  all  other  privileges  and  mortgages.  The  other  one -fourth, 
in  addition  to  intersections  to  be  paid  by  the  city :  on  banquetting  the 
whole  cost  to  be  collected  from  front  proprietors.  A  two- 
third  vote  of  the  members  of  the  Council  is  required  to  order  said 
banquetting  or  paving,  and  whenever  the  Council  shall  deem  it 
necessary  to  take  such  action,  notice  of  such  intention  shall  be  pub- 
lished in  the  official  journal  once  a  week  for  four  weeks,  and  such 
improvements  shall  be  subject  to  the  conditions  already  prescribed 
for  improvement  or  repairs  to  be  made  on  compliance  with  the 
petition  of  property  holders  and  payment  thereof  shall  be  assumed 
and  collected  in  like  manner."  Act  No.  119  of  1886  was  itself 
amended  by  Act  No.  142  of  1894,  the  portion  of  the  act  affecting  the 
question  now  before  the  court  being  found  in  the  proviso  of  the  third 
section  of  the  new  act.    The  third  section  reads  as  follows : 

<*  A  two -third  vote  of  the  City  Council  shall  be  necessary  to  pass 
any  paving  or  banquetting  ordinance,  and  whenever  the  Council 
shall  deem  it  necessary  to  take  such  action,  notice  of  said  intention 
shall  be  published  in  the  official  journal  once  a  week  for  four  weeks^ 
no  further  notice  being  required. 

'*  Provided,  a  majority  of  the  property  holders  in  number  and 
measurement  on  the  street  or  sidewalk  sought  to  be  paved  or 
banquetted  shall  have  the  right  to  designate  the  kind  of  gravel, 
stone,  bricks,  or  Schillinger  to  be  used,  by  petitioning  the  Council 
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within  ninety  days  after  sach  publication  by  the  Council,  giving 
notice  in  the  official  joumai  to  pave  or  banquette  said  street  or 
sidewalk." 

We  know  of  no  law  repealing  the  2l8t  section  of  Act  No.  20  of 
1882,  requiring  that  contracts  for  public  works  should  be  ofifered  at 
public  auction,  and  that  the  contracts  should  be  awarded  to  the 
lowest  responsible  bidder,  but  conferring  upon  the  Oity  Council  the 
right  to  reject  any  or  all  bids  or  proposals.  There  is  nothing  in  Act 
No.  142  of  1894  which,  either  expressly  or  by  implication,  repeals 
that  section.  Relator's  claim  is  totally  untenable  that  the  moment 
the  Council,  by  ordinance,  exercised  the  discretion  vested  in  it  in 
determining  that  Valmont  street  should  be  paved,  and  the  moment 
the  property  holders  exercised  the  privilege  accorded  them  under 
Act  No.  142  of  1894  of  selecting  the  particular  material  with  which 
the  street  was  to  be  paved,  matters  became  so  fixed  that  the  Council 
was  utterly  without  authority  to  recede  from  its  determination  to 
have  the  street  paved,  and  stood  charged  thenceforward  *^  with  the 
ministerial  duty  of  passing  an  ordinance,  in  due  course,  for  the 
pavement  of  the  street  with  the  material  so  designated  "  thit  ^Mts 
discretionary  power  was  exhausted  when,  by  ordinance,  it  declared 
its  intention  to  pave  the  street ;  that  its  ministerial  duty  commenced 
when  the  property  holders  had  exercised  their  rights  under  the  act." 

The  city,  as  well  as  the  property  holders,  has  an  interest  in  this 
matter,  for  upon  it,  in  case  of  the  execution  of  the  work,  would  be 
thrown  a  large  proportion  of  the  cost.  It  has  not  only  the  power  to 
recede  from  having  the  street  paved,  but  after  the  reception  of  bids 
it  has  the  unquestionable  right  to  reject  any  or  all  bids  offered. 

Relator  became  a  bidder  at  the  second  offering  of  the  con-> 
tract,  and  under  the  terms  of  the  advertisement  then  made.  It 
insists  upon  having  rights  claimed  to  have  been  derived  through 
and  by  that  bid  recognized  and  enforced.  We  do  not  think  th& 
terms  of  the  advertisement  play  any  part  in  the  issues  presented  to 
the  court,  for  whatever  may  have  been  those  terms  or  the  character 
of  the  bids,  we  think  the  Council  had  unquestionably,  as  we 
have  said,  the  power  and  right  to  reject 'them,  if  in  its  opinion  the 
public  interests  would  not  be  subserved  by  accepting  them.  We  do 
not  think  that  the  right  of  the  City  Council  of  declaring  in  favor  of 
paving  a  street  with  a  patented  article,  offering  a  contract  for  the 
paving  of  a  street  with  material  of  a  particular  kind  held  for  sale  by 
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a  particular  person  and  accepting  a  bid  made  by  the  owner  of  the 
patented  article  or  the  special  holder  of  designated  material,  is  in- 
volved in  this  suit.  Had  such  a  condition  of  affairs  existed  the  sait 
would  have  been  either  one  to  resist  payment  of  assessments  made 
under  a  contract  entered  into  under  these  circumstances,  or  one 
brought  by  a  party  in  interest  to  have  such  a  contract  annulled. 
The  real  contention  here  is  that  when  a  bid  is  made  at  a  public  offer- 
ing for  paving  a  street  by  a  person  offering  to  do  the  work  with  the 
material  selected  by  the  property  holders,  the  Council  is  absolutely 
bound  to  accept  the  bid  and  enter  into  a  contract  with  the  bidder, 
regardless  of  the  amount  of  the  bid  or  the  advisability  in  the  Judg- 
ment of  the  public  authorities  of  executing  the  work  upon  the  terms 
offered. 

We  have  examined  the  cases  of  the  Barber  Asphalt  Company,  100 
Missouri,  p.  25;  In  re  Dugro,  50  N.  Y.  618;  Baird  vs.  Mayor,  96 
N.  Y.  567;  Hobart  vs.  Detroit,  17  Mich.  246;  Dean  vs.  Charlton, 
23  Wis.  590;  Mills  vs.  Charlton,  29  Wis.  400,  and  Dean  vs.  Bouch- 
senius,  80  Wis.  286,  all  bearing  upon  the  right  of  a  Common  Coun- 
cil to  ofFer  to  receive  bids  for  paving  streets  with  a  patented  article, 
to  accept  such  bids  and  to  enter  into  contracts  based  on  them ;  but 
these  decisions  (presenting  different  views  of  the  same  question), 
are  not  pertinent  to  the  particular  questions  submitted  to  us  in  this 
litigation. 

In  one  of  those  cases  (Hobart  vs.  City  of  Detroit) ,  Chief  Justice 
Cooley,  in  upholding  the  authority  of  a  Common  Council  to  enter 
into  such  contracts,  replied  to  one  of  the  arguments  urged  against 
the  recognition  of  such  a  power  as  follows:  '^The  security  of  the 
city  against  combinations  and  extravagant  contracts  in  such  cases 
must  rest  in  the  power  which  the  Common  Council  possess,  to  reject 
any  bid  which  they  might  regard  as  unreasonable — a  power  which 
the  Legislature  have  evidently  considered  of  some  value,  as  othet- 
wise  they  would  have  made  the  fact  of  lowest  bid  conclusive  and  the 
execution  of  a  contract  in  accordance  with  it  compulsory."  We 
think  the  power  of  the  city  of  New  Orleans  to  reject  any  and  all  bids 
has  been  left  by  the  Legislature  untrammeled. 

In  holding  that  the  Council  was  not  forced  to  accept  plaintiff's 
bid,  we  dispose  of  the  whole  case.  Relator's  pleadings  are  not 
framed  with  reference  to  raising  issues  between  J.  A.  Andrews  & 
Son  and  itself  as  to  their  respective  rights  as  bidders.     No  attack  is 
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made  upon  the  rights  of  that  firm  except,  consequentially,  as  the 
forced  le^al  resnlt  of  a  recognition  of  relator's  having  pre-existing 
vested  rights. 

The  record  does  not  inform  us  of  the  character  of  their  bid.  De- 
fendants inform  us  that  it  was  lower  than  that  of  the  plaiatiffs.  Be 
that  as  it  may,  J.  A.  Andrews  &  Son  have  not  been  made  parties  to 
this  litigation  and  we  can  not  pass  upon  their  rights  in  their  absence. 

Judgment  affirmed. 


No.  12.070. 

State  op  Louisiana  vs.  William  Pbery,  alias  William  Lewis, 
ALIAS  William  Williams. 

The  coart  la  not  bound  to  assign  counsel  to  an  accused  unless  upon  his  own 
request,  and  If  he  falls  to  make  the  request  or  to  apply  for  a  continuance  on 
the  ground  of  absence  of  counsel  of  record,  but  Is  ready  for  trial,  the  mere  fact 
that  the  trial  proceeded  without  the  aid  of  counsel  does  not  constitute  error 
nor  a  ground  upon  which  to  base  a  demand  for  a  new  trial.  26  An.  .381 ;  33  An , 
979;  37  An.  606;  39  An.  19. 

Declarations  made  by  a  defendant's  counsel  lo  a  motion  for  a  new.  trial  that 
accused  had  a  good  defence  Is  a  mere  conclusion.  Facts  should  be  set  out  by 
which  the  court  could  determine  the  correctness  of  the  conclusion  that  the 
accused  could  have  been  relleyed  from  the  disadvantages  referred  to  by  the 
assistance  of  counsel. 

APPEAL  from  the  Criminal  District  Gonrt  for  the  Parish  of  Orleans. 
Moise,  J, 


M.J.  Cunningham,  Attorney  General;  Charles  A.  Butler  j  District 
Attorney,  and  John  J.  Finney,  Assistant  District  Attorney,  for 
Plaintiff,  Apellee. 


Conrad  O.  Collins  for  Defendant,  Appellant. 


Submitted  on  briefs  March  14,  1896. 
Opinion  handed  down  March  23,  1896. 


The  opinion  of  the  coart  was  delivered  by 

NicHOLLS,  0.  J.     An  extract  from  the  minutes  of  the  Criminal 
Court  of  January  14,  1896,  shows  that  '*  the  Assistant  District  At- 
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tomey  being  present  and  the  defendant,  William  Perry,  etc., 
being  placed  at  the  bar  of  the  court  in  custody  of  the  sheriff,  the 
State  and  the  defendant  being  ready  for  trial,  the  jury  was  accepted, 
empaneled  and  sworn — certain  witnesses  were  examined  on  the 
part  of  the  State  and  cross-examined  by  the  defendant — the  de- 
fendant testified  on  his  own  behalf  and  was  cross-examined  by  the 
State,  and  after  hearing  the  evidence  and  instructions  of  the  court 
the  jury  returned  a  verdict  against  the  defendant,  finding  him  guilty 
as  charged." 

On  the  16th  an  attorney  representing  defendant  filed  an  applica- 
tion on  his  behalf  for  a  new  trial  upon  the  following  ground : 

1.  Because  the  accused  had  an  attorney  at  law  duly  retained  for 
his  defence  and  he  was  tried  without  an  opportunity  of  communicat- 
ing with  his  said  attorney  or  of  having  said  attorney  to  represent 
him. 

2.  Because  his  said  attorney  sought  to  communicate  with  defend- 
ant while  confined  in  the  parish  prison,  but  that  another  prisoner 
who  answered  to  the  named  of  Willie  Lewis,  by  which  name  defend - 
was  known  and  by  which  name  said  attorney  asked  to  see  defendant, 
was  brought  from  a  cell  by  the  deputy  criminal  sheriff  to  his  counsel, 
who  was  thereby  mislead  and  believed,  as  he  had  the  right  to  be- 
lieve, that  he  was  speaking  to  Willie  Lewis  the  defendant,  and  that 
counsel  was  informed  by  said  other  Willie  Lewis  that  he  did  not  need 
his  said  attorney's  services;  that  he  had  employed  Mr.  Lionel 
Adams  as  his  counsel.  Whereupon  said  defendant's  counsel  left  the 
prison,  believing  that  defendant  had  counsel,  and  defendant  was  pro- 
duced in  court  by  the  criminal  sheriff,  and  had  to  stand  his 
trial  without  the  assistance  of  counsel,  and  was  deprived  of  the 
right  granted  him  by  law  of  being  defended  by  his  attorney  so  re- 
tained by  him. 

3.  Because  of  said  action  of  said  deputy  criminal  sheriff  defendant 
has  been  deprived  of  a  constitutional  right,  and  surprised  into  a  trial 
when  he  had  counsel  to  defend  him  who  could  have  advised  defend- 
ant and  secured  to  him  a  proper  representation  of  his  defence  before 
the  court. 

4.  Because  defendant  had  a  good  defence  in  his  behalf,  and  was 
deprived  of  the  right  to  urge  the  same  by  said  surprise  and  actions 
of  the  said  officers  of  the  court. 

Attached  to  this  motion  were  the  affidavits  of  B.  A.  Michel  and 
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Oonrad  Q.  Collins,  the  latter  being  the  attorney  who  filed  the  motion 
for  a  new  trial,  and  who  was  referred  to  in  the  affidavit  of  Michel. 

Michel  deposed  that  he  had  retained  Mr.  Collins,  as  attorney  for 
Willie  Lewis,  Saturday,  January  It,  1896.  That  he  handed  to  the 
attorney  a  card  on  which  was  written  the  words  **  Willie  Lewis,  cut- 
ting and  wounding,  parish  prison."  That  card  was  the  address  given 
by  him  to  Mr.  Collins,  to  direct  him  to  the  defendant  in  the  above 
entitled  cause,  who  is  the  Willie  Lewis  known  also  as  Perry  and 
William. 

Mr.  Collins'  deposition  wa^  first  to  the  truthfulness  of  all  the  facts 
and  allegations  in  the  motion  for  a  new  trial.  Deponent  said  he  had 
•read  the  affidavit  of  Michel;  that  the  facts  therein  were  true ;  that 
he  visited  the  parish  prison  to  confer  with  his  client  Monday,  Janu- 
ary 13,  1896,  and  asked  for  Willie  Lewis,  charged  with  cutting  and 
wounding;  that  a  prisoner  also  named  Willie  Lewis  was  brought  to 
him,  who  declared  that  he  had  retained  Lionel  Adams  as  his  attor- 
ney. Wherefore  affiant  left  the  parish  prison,  believing  he  had 
seen  Willie  Lewis,  alias  Perry,  alias  William,  and  that  he  had  coun- 
sel. 

But  the  court  overruled  the  motion,  stating  that  ^'  the  accused 
had  announced  in  open  court  that  he  was  ready  for  trial  and  made 
no  mention  to  the  court  of  the  fact  thai  his  counsel  was  absent,  or 
that  he  had  engaged  counsel,  or  that  he  desired  counsel,"  and  de- 
claring that  his  failure  to  secure  counsel  was  no  ground  for  a  new 
trial.  Defendant's  counsel  excepted  to  this  action  and  reserved  a 
bill  of  exceptions,  annexing  thereco  the  application  for  a  new  trial. 

In  this  bill  the  District  Judge  stated,  as  additional  reasons  for  his 
ruling,  that  the  defendant  was  an  intelligent  man  and  had  no  right 
to  mislead  the  court  into  the  trial  of  his  case  by  announcing  his 
readiness  to  go  to  trial  and  then  move  for  a  new  trial  because  some 
one  had  employed  counsel  to  defend  him,  who,  by  some  accident, 
failed  to  do  so ;  that  the  attorney  was  at  fault,  since  the  prisoner 
was  not  prosecuted  as  William  Lewis,  or  Lewis,  but  as  William 
Perry,  alias  Lewis,  alias  Williams;  that  under  that  name  he  was 
committed  to  the  parish  prison,  and  was  there  so  registered  on  the 
prison  list ;  that  proper  inquiry  at  the  prison  would  have  brought  out 
the  proper  person. 

In  State  vs.  Doyle,  36  An.  91,  the  only  ground  suggested  in  the 
Supreme  Court  for  relief  was  that  the  trial  of  defendant  was  bad  in 
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the  absence  of  connsel.  The  conrt  said  the  defendant  was  duly  rep- 
represented  by  connsel.  The  case  had  been  repeatedly  fixed  for 
trial  and  three  continnances  granted  on  the  sole  groand  of  the 
absence  of  counsel ;  that  on  the  last  trial  counsel  being  again  absent 
the  case  was  proceeded  with ;  that  it  did  not  appear  that  the  de- 
fendant had  applied  to  the  court  for  an  assignment,  and  therefore 
the  record  failed  to  show  any  violation  of  Sec.  992  of  the  Revised 
Statutes.    The  judgment  appealed  from  was  affirmed. 

Oounsel  claim  that  the  defendant  was  deprived  of  his  constitu- 
tional right  of  having  counsel. 

Article  8  of  the  Oonstitution  declares  that  'Mn  all  criminal  prose- 
cutions the  accused  shall  enjoy  the  right  to  have  the  assistance  of 
counsel."  Sec.  992  of  the  Revised  Statutes  declares  '*  every  person 
shall  be  allowed  to  make  his  full  defence  by  counsel  learned  in  the 
law,  and  the  court  before  whom  he  is  tried,  or  some  judge  thereof r 
shall  immediately  upon  his  request  assign  to  him  such  counsel  as  he 
shall  desire." 

The  decisions  of  this  court  are  to  the  effect  that  the  court  is  not 
bound  to  assign  counsel  to  an  accused  unless  upon  his  own  requeat, 
and  if  he  fails  to  make  the  request  or  to  apply  for  a  continuance  on 
the  ground  of  absence  of  counsel  of  record,  but  is  ready  for  trial, 
the  mere  fact  that  the  trial  proceeded  without  the  aid  of  counsel  to 
assist  him  does  not  constitute  error  or  a  ground  on  which  to  base  a  de- 
mand for  a  new  trial.  State  vs.  Kelly,  25  An.  881 ;  State  vs.  De 
Serrant,  38  An.  979;  State  vs.  Vianna,  87  An.  606;  State  vs.  Walker, 
39  An.  19. 

The  District  Judge  who  presided  at  the  trial  who  heard  the  wit- 
nesses on  both  sides,  and  the  account  given  by  the  defendant  himself 
of  the  circumstances  of  the  case,  was  evidently  not  much 
impressed  with  the  statement  made  in  the  motion  for  a  new  trial ; 
that  defendant  had  a  meritorious  defence,  or  that  he  had  been 
aggrieved  or  injured  by  not  having  the  assistance  of  counsel.  Thi» 
court,  of  course,  knows  nothing  of  the  facts  of  the  case,  or  of  what 
took  place  on  the  trial.  The  declaration  made  by  the  defendant'^ 
counsel  in  the  motion  for  a  new  trial,  that  accused  had  a  good 
defence,  is  a  mere  conclusion.  No  facts  are  set  out  by  which  thia 
court  could  determine  whether  that  conclusion  had  any  basis  upon 
which  to  rest.  There  are  no  irregularities  mentioned,  no  disadvan- 
tages referred  to  as  being  those  from  which  accused  could  have  been 
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relieved  by  the  assistance  of  counsel.  Defendant's  case  wonld  have 
been  mnch  stronger  had  he  shown  that  evidence  which  should  not 
have  been  received  had  been  permitted  to  be  introduced,  because 
accused  was  ignorant  of  his  rights,  or  that  evidence  which  could 
have  been  procured  had  not  been  procured,  or  if  procured  had  been 
improperly  rejected,  because  no  one  learned  in  the  law  was  at  hand 
to  give  the  accused  the  benefit  of  his  counsel.  This  case  comes  to 
us  abAolutely  without  any  showing  of  injury,  and  under  an  adverse 
ruling  of  the  District  Judge  upon  a  subject  peculiarly  his  province  to 
determine.  The  conversation  which  took  place  at  the  parish  prison 
between  counsel  and  the  Willie  Lewis  with  whom  he  had  an  inter- 
view is  not  given.  It  could  scarcely  have  been  limited  to  jbhe  pre- 
cise remarks  mentioned  in  the  affidavits  and  motion.  The  inquiry 
made  by  counsel  should  have  been  pushed  further  than  it  seems  to 
have  been  made,  and  he  should  have  made  some  report  to  Michel, 
who  (and  not  defendant)  had  in  fact  employed  him,  of  what  had 
occurred,  and  asked  of  him  some  explanation  as  to  why  he  should 
have  been  superseded  by  another,  as  appeared  to  be  the  case. 
Michel  himself  should  have  told  the  accused  of  his  having  employed 
counsel  for  him  if  he  was  acting  in  his  behalf  independently  of  any 
instructions  from  him.  We  do  not  feel  justified  in  granting  defend- 
ant relief  in  the  premises. 
The  judgment  is  affirmed. 


No.  11,872. 
Succession  of  Peter  Birba. 

The  claim  of  the  opponent  for  the  amount  deposited  Is  supported  by  the  acknowl- 
edgment of  the  debtor.  The  opponent  was  industrious  and  economical,  and 
during  many  years  ectrusted  the  depositary  with  her  earnings. 

He  received  the  amount  claimed  as  an  agent;  it  is  not  subject  to  a  prescription  of 
less  than  ten  years. 

The  bin  of  exception  does  not  contain  eyidence  su/Uclent  to  support  the  inference 
that  counsel  improperly  prompted  the  witness  by  reference  to  a  memorandum. 

The  record  does  not  disclose  that  there  was  a  failure  to  comply  with  the  court's 
order  in  matter  of  oyer  of  checks. 

The  facts  all  point  to  the  forgery  charged;  the  court  can  not  assume  because  of  the 
timid  character  of  the  alleged  forger  that  he  must  have  been  coerced  into  ac- 
knowledgments of  guilt;  there  being  no  evidence  of  record  of  any  attempt  to 
intimidate  him. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightcyr,  J, 


Frank  McQloin  for  Miss  A.  Barti,  Opponent,  Appellee. 


J,  B,  Rosser^  Jr,^  for  Estate  of  Birba,  Appellants. 


Argued  and  submitted  February  12,  1896. 
Opinion  handed  down  March  9,  1896. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  succession  of  Peter  Birba  was  opened  and  James 
Birba,  his  only  heir,  qualified  as  administrator. 

After  the  property  of  the  succession  had  been  sold  the  adminis- 
trator filed  an  account.  The  account  is  opposed  by  a  number  of 
creditors. 

The  opponent,  Angelina  Barti,  avers  that  the  fee  of  the  attorney 
for  the  administrator  should  be  reduced  to  three  hundred  dollars  and 
claims  three  thousand  and  ten  dollars  as  an  ordinary  creditor  and 
thirteen  dollars  and  eighty- five  cents  as  privileged  creditor. 

E.  Carreras  and  others  also  oppose  the  account,  claiming  as  cred- 
itors and  opposing  certain  items  of  indebtedness  carried  on  the 
account. 

After  trial  the  plea  of  prescription  entered  against  Miss  Barti  was 
overruled  and  she  was  placed  on  the  account  as  a  creditor  in  the 
sum  of  three  thousand  and  ten  dollars. 

The  opposition  of  F.  Orfilla  and  others  was  sustained  in  so  far  as 
to  place  them  on  the  account  as  creditors  in  the  sum  of  seven  hun- 
dred and  eight  dollars,  and  the  opposition  of  E.  Carreras  was  sus- 
tained in  so  far  as  to  place  him  upon  the  account  as  a  creditor  in  the 
full  sum  of  seven  hudred  and  ninety  two  dollars. 

The  fee  of  the  attorney  was  reduced  to  the  sum  of  three  hundred 
and  fifty  dollars. 

The  account  was  homologated  as  amended. 

The  administrator  appeals  from  the  judgment. 

The  opponent,  Miss  Birba,  was  a  wage  earner  daring  many  years. 
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and  in  addition  to  her  wages,  she,  part  of  the  time,  collected  rent  on 
property  she  owned. 

The  evidence  shows  that  she  worked  at  different  places  for  good 
wages;  that  she  was  always  strictly  economical. 

The  following  is  a  copy  of  her  account : 

Debits  1.  Dnrlng  the  year  1888 $300 

2.  February  10, 1890. 406 

8,  February  10, 189L 434 

4.  April  2, 1S91 1000 

6.  February  2,  1892 160 

6.  January  1  or  6, 1898  940 

7.  January  81,  1893 200 

Total  18440 

Credits,  January  9, 1880-1893,  paid  by  Mr.  LeBreton $400 

Balance  due $3040 

A  witness,  entirely  reputable,  testifies  that  in  1893  Peter  Birba 
said  to  him  that  opponent  entrasted  all  her  money  to  him,  and  that 
he  felt  boond  to  look  after  and  protect  her  interest ;  he  then  had 
thirty -two  hundred  dollars  to  her  credit,  subject  to  a  credit  of  four 
hundred  dollars. 

This  credit  appears  on  the  account.  The  witnesses  and  the  facts 
and  circumstances,  taken  as  a  whole,  sustain  the  correctness  of  this 
account.  The  contradictory  statements  of  witnesses  touching  points, 
not  material,  in  regard  to  this  account,  are  not  of  such  a  character 
as  to  defeat  the  claim.  Something  was  said,  for  instance,  about  her 
signing  notes  and  other  documents.  While  as  a  witness  she 
testified  that  she  could  not  read  and  write.  No  question  was  raised 
in  this  regard  and  no  explanation  sought.  It  was  a  matter  of  no 
importance,  in  the  case,  and  was  only  an  incidental  statement  of  the 
witness  which  probably  could  have  been  explained.  The  other 
statements  charged  by  the  administrator  with  being  contradictory 
and  improbable  are  not  any  more  damaging  to  the  claim,  and  do  not 
have  any  bearing  upon  the  question  at  issue ;  while  the  claim  itself 
is  amply  sustained  by  evidence  worthy  of  weight. 

While  this  witness  was  testifying  that  an  amount  claimed,  was  due 
in  answer  to  a  question,  counsel  for  administrator  objected. 

'*  Counsel  for  administrator  objects  to  counsel  reading  from  a 
memorandum  not  made  by  the  witness." 

The  court  overruled  the  objection,  and  the  administrator  had  a 
note  made  in  the  note  of  evidence  in  lieu  of  a  bill. 

The  objections  are  general  in  character.  The  bill  is  not  sufficiently 
42 
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f nil  and  certain ;  the  snpposed  error  is  not  pointed  oat  In  the  manner 
required  to  disclose  the  objectionable  ruling. 

We  are  not  informed  that  the  counsel  by  reading  intended  to 
prompt  the  witness  in  answering,  or  that  the  memorandum  related 
to  any  fact  in  regard  to  which  the  witness  was  testifying. 

In  Warner  vs.  Clark  &  Co.,  45  An.  863,  870,  this  court  directed 
attention  to  the  importance  of  clearly  and  speciflcally  pointing  out 
the  asserted  error.  Under  the  rule  supported  by  that  case  we  do 
not  think  we  would  be  justified  in  remanding  this  case  for  another 
trial.  There  is  less  reason  for  excluding  the  answer  of  a  witness 
entirely  negative  in  character.  If  excluded  it  would  not  affect  the 
issues  of  the  case  in  any  particular.     It  is  entirely  negative. 

The  debtor  was  an  agent,  and  he  received  these  different  amounts 
as  deposits  in  his  hands  for  account  of  his  principal.  It  was  not  an 
account,  as  generally  understood  between  creditor  and  debtor,  and 
subject  to  the  prescription  of  three  years ;  it  was  a  personal  claim 
founded  upon  the  obligation  under  which  the  agent  was  placed  of 
returning  the  amount  received,  to  his  principal.  The  personal 
action  is  subject  only  to  the  prescription  of  ten  years.  It  is  not  sub- 
ject to  the  prescription  of  three  years  pleaded. 

The  fee  of  the  attorney  for  the  succession  was  reduced  by  the 
District  Judge. 

We  do  not  understand  that  further  reduction  is  claimed. 

The  fee  ^as  reduced  to  an  amount  which  we  think  is  entirely 
reasonable  and  proper.  There  were  a  number  of  oppositions  filed, 
and  the  estate  was  in  such  a  condition  as  to  render  the  services  of 
importance  and  of  value  equal  to  the  amount  charged. 

This  brings  as  to  the  oppositions  filed  by  a  number  of  opponents, 
in  which  it  is  charged  that  the  late  Peter  Birba  forged  the  name  of 
E.  Carreras  to  various  checks,  and  collected  them  from  the  People's 
Bank. 

They  pray  for  judgment  against  the  succession  of  Birba  for  sums 
collected  by  Birba  on  these  forged  checks. 

The  administrator  urges  that  the  court  erred  in  setting  aside  an 
order  dismissing  these  oppositions,  and  reinstating  these  oppositions. 

The  administrator,  through  counsel,  prayed  oyer  of  the  checks 
alleged  to  have  been  forged;  the  order  of  the  court  to  produce 
checks  not  having  been  obeyed,  the  oppositions  were  dismissed,  and 
subsequently  these  oppositions  were  jreinstated  as  just  stated. 
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Whatever  merit  there  may  have  been  in  the  objection,  it  can  not 
avail  the  administrator,  for  the  reason  that  no  exception  was  taken 
to  the  court's  action,  and  no  attempt  of  any  sort  to  obtain  from  the 
court  an  order  rescinding  the  reinstatement  of  these  oppositions. 

The  point  was  not  contested  below  and  the  trial  was  proceeded 
with  without  objection.  A  ground  of  exception  waived  in  the  Dis- 
trict Court  can  not  be  revived  here. 

Granted  for  a  moment  that  the  foregoing  are  not  reasons  sufficient, 
it  remains  that  the  litigant  who  desires  to  have  a  point  of  law  re- 
viewed on  appeal  must  see  that  the  facts  upon  which  the  point 
is  based  are  made  evident  by  the  record;  thus,  if  oyer  is  granted  by 
the  court's  order,  of  alleged  forged  checks,  and  it  does  not  appear 
that  the  time  had  elapsed  within  which  they  were  ordered  to  be  pro- 
duced, the  court  will  not  hold  that  the  evidence  of  the  alleged 
forgery,  in  so  far  as  relates  to  the  checks,  must  be  excluded  and 
enter  up  a  judgment  for  the  amount  of  checks  alleged  forged. 

Moreover,  in  the  matter  of  settling  a  succession  and  homologating 
an  account  the  court  of  the  first  instance  is  vested  with  a  degree 
of  discretion  in  permitting  the  filing  of  oppositions  prior  to  the  trial 
into  which  an  appellate  court  should  not  lightly  interfere. 

The  complaint  was  that  Blrba  drew  money  from  the  bank  by 
forging  the  checks  of  his  employer. 

It  is  urged  by  the  administrator  and  one  of  the  creditors  (the 
latter  interested  in  raising  the  question,  because  the  succession  i6  not 
solvent)  that  if  there  be  any  one  to  present  a  demand  for  the  forgery 
charged  and  the  collections  made  thereon,  it  is  the  bank  and  not  the 
depositors. 

It  is  a  well  established  rule  from  which  there  should  be  no  de- 
parture upon  slight  grounds  that  the  banker  who  makes  a  payment 
upon  the  strength  of  a  forged  check  must  bear  the  loss  as  between 
himself  and  the  depositor.  But  here  the  depositor  has  not  chosen 
to  exert  any  right  against  the  bank. 

The  alleged  forger  and  the  bank  are  indebted  inaolido,  if  the  bank's 
responsibility  is  within  the  rule  just  stated. 

He  who  with  another  does  an  unlawful  act  is  answerable  in  solido, 
O.  0.  2324. 

The  depositor  has  a  remedy  against  both. 

It  remains  for  us  to  determine  whether  there  is  any  foundation 
for  the  claims  of  these  oppouents.     The  evidence  in  support  of  the 
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invalidity  of  the  checks  in  qaestion  is  uncontradicted.  The  confi- 
dential relatione  which  existed  between  the  employer  and  his  clerk ; 
the  services  incambent  upon  the  clerk  and  the  dnties  performed ; 
his  utterances  after  it  was  discovered  that  checks  had  been  forged 
and  his  expressed  willingness  to  pay  the  amount  of  the  checks  sup- 
port the  opposition  upon  this  point.  The  theory  of  the  admlnistra  - 
tor  that  it  was  timidity  that  influenced  the  acknowledgment  and 
drove  the  clerk  charged  with  forgery  to  his  own  destruction  is  not 
convincing.  There  is  no  proof  of  record  that  he  was  threatened  or 
that  it  was  sought  to  frighten  him  in  any  manner.  We  would  not 
be  justified  in  assuming  that  he  was  goaded  to  desperation  and  sui- 
cide by  persecutions. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  the  same  is  hereby  afi9rmed. 


gig^l  No.  12,088. 

State  bx  rel.  Alexandre  Marchand  vs.  The  Judoe  of  the 
Fourteenth  Judicial  District  Court  for  the  Parish  of 
Iberville. 

Tbe  debtor  who  has  failed  to  comply  with  the  conditiona  of  a  contracted  volan- 
tary  respite  (to  which  the  consent  of  all  the  creditors  was  not  obtained)  can 
not  be  driven  to  a  forced  surrender. 


0 


N  APPLICATION  for  a  Writ  of  Mandamus. 


«# 
EdtDard  N,  Pugh  for  Relators. 


Submitted  on  briefs  March  9,  1896. 
Opinion  handed  down  March  23,  1896. 


On  Application  for  Writ  of  Mandamus. 
The  opinion  of  the  coart  was  delivered  by 

Breaux,  J.  There  was  a  meeting  held  of  creditors  of  R.  T.  Hart 
in  1895. 

Snbseqaently  Hart  contracted  a  voluntary  respite  with  a  majority 
of  his  creditors  in  number  and  amount. 
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In  accordance  with  the  agreement  covered  by  the  contract  entered 
into  with  these  creditors,  the  first  instalment  of  fifteen  per  cent. 
was  paid. 

Prior  to  the  matarity  of  the  second  instalment  a  nnmber  of  creditors 
who  were  parties  to  the  contract  of  respite  sned  ont  an  attachment 
nnder  which  the  debtor's  property  was  seized. 

Goodbar  &  Co.  and  other  creditors  intervened  in  this  snit  and 
averred  that  the  agents  of  one  of  the  attaching  corporations  miRled 
and  inflnenced  them  into  consenting  to  the  contract  of  respite ;  that 
they  accepted  as  true  their  statement  in  regard  to  the  financisl  con- 
dition of  Hart;  they  pray  that  all  the  creditors  of  Hart  be  declared 
parties  to  the  respite,  and  that  the  respite  proceedings  be  vacated 
and  annulled  and  Hart  ordered  to  make  a  cession  of  his  property  to 
his  creditors. 

The  ]ndge  of  the  District  Oonrt  refused  to  grant  the  order. 

The  relator  in  the  petition  for  mandamuB  avers,  in  sabjtance,  that 
Hart  violated  the  respite  and  conspired  with  persoiy  alleging  them- 
selves creditors.  The  purpose  in  suing  out  the  writ  was  to  compel 
the  judge  of  the  District  Court  to  sign  the  order  ctfnstrainiDg  Hart 
to  make  a  surrender  of  his  property.  In  his  answer  to  the  rule  ni9i 
the  judge  states  that  his  authority  for  ordering  a  forced  surrender, 
upon  the  demand  of  one  of  the  creditors.  Is  contained  in  Sec.  4781  of 
the  Revised  Statutes.  That  statute  directs  the  process,  which  con- 
sists chiefly  in  a  petition  of  the  creditor,  supported  by  an  oath,  set- 
ting forth  the  judgment  he  has  obtained,  the  issuance  of  execution 
and  aretum.  The  relator  is  not  a  judgment  creditor,  and  these 
requirements  could  not  be  complied  with. 

The  judge  and  the  relator  agree  in  the  statement  that  there  were 
suits  pending  in  the  court  presided  over  by  the  former,  and  that 
creditors  occupying  relator's  position  intervened.  The  judge,  in 
addition,  returns  that  the  facts  alleged  were  substantially  the  same 
in  all  the  petitions  of  intervention,  and  that  he  considered  that  the 
proceedings  by  intervention  would  afford  due  protection  upon  proof 
of  the  rights  of  the  relator  and  other  creditors,  and  that  the  purpose 
and  scope  of  the  interventions  as  interpreted  by  him,  and  under  his 
ruling,  would  afford  ample  remedy. 

The  judge  further  returns  that  at  the  time  that  the  relator  pre- 
sented his  petition  for  a  mandamus,  two  of  the  suits  against  Hart  had 
been  tried  and  decided  upon  the  intervention  of  each,  and  resulted 


\ 


662  SUPREME  COURT  OF  LOUISIANA. 

State  ex  rel.  Marchand  vs.  Judge. 


in  proving  that  the  plaintiffs  were  not  parties  to  the  voluntary 
respite,  or  engaged  in  fraud  and  collasion  with  Hart  as  alleged  by 
relator,  and  that  he  was  not  authorized  in  law  in  disturbing  the  status 
and  rights  of  those  plaintiffs. 

Lastly,  that  at  the  time  the  petition  for  the  order  in  question  was 
presented  to  him  an  appeal  had  been  demanded  and  allowed  to  these 
intervenors,  and  that  he,  in  consequence,  was  no  longer  vested  with 
authority  to  grant  the  order  applied  for  to  relator,  involving,  as  it 
does,  a  stay  of  all  proceedings,  including  a  stay  of  the  order  of 
appeal. 

The  respondent  annexed  to  his  answer  a  copy  of  the  petition  of  in- 
tervention, to  which  he  refers  in  his  return,  a  copy  of  the  order  of 
appeal  and  of  the  document  signed  by  the  creditor.  The  document 
evidences  the  consent  of  creditors  to  an  extension  of  time  as  agreed 
upon  among  a  majority  of  the  creditors  in  number  and  amount, 
as  we  are  informed  by  the  judge* s  statement  in  his  returns. 

No  attempt  was  made  by  the  relator  to  traverse  the  judge's 
statement  of  the  fact  and  to  show  error  in  this  respect. 

The  proceedings  are  of  such  a  character  that  we  gave  careful  ex- 
amination to  the  application  of  the  relator. 

Solving  questions  suggesting  the  bad  faith  of  parties  to  an  agree- 
ment are  nearly  always  attended  with  much  that  is  difficult  and  em- 
barrassing. The  attempt  to  consult  the  common  law  apon  the  sub- 
ject has  only  served  to  remind  us  that  respite  is  not  authorized  under 
the  provisions  of  that  system.  Beauregard  vs.  New  Orleans  etal.^ 
18  Howard  U.  S.  601-603. 

It  was  derived  in  Louisiana  from  the  civil  law.  Consulting  the 
pages  of  French  commentators  upon  the  subject,  we  find  that  in 
order  that  the  contract  of  voluntary  respite  may  bind  all  the  credit- 
ors, formalities  prescribed  must  be  followed,  and  the  proceedings 
homologated. 

Vide  Merlin  de  Atermoiement;   Laurent  and  Toullier. 

Under  our  Civil  Code  also  effect  to  the  contract  of  voluntary  res- 
.  pite  should  be  given  only  under  strict  observance  of  law. 

Here  there  was  no  attempt  to  observe  the  forms  of  a  jadicial  res- 
pite and  no  judgment  decreeing  a  respite  was  obtained;  no  appli- 
cation of  any  kind  was  made  to  the  courts. 

It  follows  that  the  rights  of  creditors,  not  parties,  are  not  affected. 

It  was  not  a  voluntary  respite,  for  it  is  only  voluntary  when  all 
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the  creditors  consent  to  the  proposal  which  the  debtor  makes  to  pay 
in  a  limited  time  the  whole  or  a  part  of  his  indebtedness.  C.  O. 
3085. 

It  was  not  a  judicial  respite  for  reasons  already  stated. 

In  order  that  a  surrender  of  property  may  be  ordered,  it  must  be 
preceded  by  the  one  or  the  other. 

The  conditions  precedent  to  a  forced  surrender  are  lacking. 

It  is  obvious  in  this  view  of  the  subject  we  would  not  be  justified 
in  granting  the  order.  We  do  not  pass  upon  the  terms  of  the  con- 
tract and  the  effect  they  may  have  upon  the  rights  of  the  creditors 
who  signed  and  consented  to  the  delay. 

The  following  may  serve  to  Ulustrate :  Let  us  suppose  a  majority 
of  the  creditors  in  number  and  amount  agreed  with  the  debtor  upon 
terms  of  a  voluntary  respite ;  that  after  the  payment  of  the  first  in- 
stalment of  the  debt  agreed  upon,  a  number  of  the  creditors  col- 
luded with  the  debtor  and  sued  out  an  attachment,  can  the  non- 
colluding  creditors  force  a  cession  of  property?  There  are  im- 
portant considerations  lacking;  the  consent  of  all  the  creditors;  a 
judgment  granting  the  respite. 

The  bad  faith  of  creditors  may  affect  their  right  to  an  attachment. 
It  does  not  give  a  right  to  a  forced  surrender  of  their  debtor. 

We  confine  our  decision  to  a  refusal  to  grant  the  writ  of  mandamus 
compelling  the  debtor  to  make  a  surrender  of  his  property. 

The  relator's  application  is  therefore  refused. 


No.  12,083. 
State  of.  Louisiana  vs.  C.  M.  Matlock. 

In  an  Indictment  for  perjury  tbe  nse  of  the  word  "feloniously"  is  not  necessary 
to  describe  tbe  offence.  If  the  Indictment  charges  the  offence  In  the  statutory 
description,  it  Is  suflloient.  Corrupt,  wilful  and  false  swearing  to  an  affidavit 
for  a  continuance  Is  embraced  within  Sec.  857,  K.  S. 

The  word  ''feloniously"  Is  essential  in  indictments  only  when  it  is  used  in  the 
statute  describing  the  offence,  or  where  the  statute  refers  to  the  common  law 
offence  only  by  name,  and  its  use  was  essential  in  an  indictment.  But  where  a 
common  law  offence  Is  referred  to,  and  it  is  preceded  by  a  statutory  descrip- 
tion, an  indictment  following  the  statutory  description  is  sufficient. 

APPEAL  from  the  Second  Judicial  District  Court  for  the  Parish  of 
Bossier.     WatkinB^  J. 
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M.  J.  Cunning/iam,  Attorney  General,  and  A.  J.  Murff,  District 
Attorney,  for  Plaintiff,  Appellant. 


R.  D,  Webb  and  Joannes  Smith  for  Defendant,  Appellee. 


Submitted  on  briefs  March  14,  1896. 
Opinion  handed  down  March  23,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnbbt,  J.  The  defendant  was  indicted  for  perjury.  The  word 
'^  feloniously  "  was  omitted  from  the  indictment.  For  this  reason 
the  defendant  moved  to  quash  the  indictment.  The  motion  was 
sustained,  and  the  State  appealed.  The  offence  was  a  misdemeanor 
at  common  law,  but  the  statute  has  made  it  a  graver  offence,  and  it 
is  now  felony  by  implication.  But  this  is  no  reason  for  the  descrip- 
tion of  the  offence  as  felonious. 

In  the  case  of  State  vs.  Chariot,  8  Robinson,  529,  it  was  said  that 
the  word  was  unknown  to  the  jurisprudence  of  this  State.  This  doc- 
trine, however,  was  overruled  by  subsequent  decisions.  State  vs. 
Rohfrischt  etal.^  12  An.  882. 

Its  employment  in  indictments  has  been  misunderstood  and  mis- 
applied, and  its  use  has  occasioned  no  little  confusion. 

Section  976,  Revised  Statutes,  provides  that  crimes,  offences  and 
misdemeanors  shall  be  taken,  intended  and  construed  according  to 
and  in  conformity  with  the  common  law  of  England.  Perjury  was 
a  misdemeanor  at  common  law.  In  this  State  there  is  no  law  defining 
felony,  and  no  requirement  to  what  offences  the  word  shall  be 
applied. 

It  Is  required  and  is  essential  in  indictments  only  when  it  issued 
in  the  statute  to  describe  a  crime,  or  when  the  statute  refers  to  the 
common  law  offence  only  by  name,  and  its  use  was  essential  to  a- 
proper  designation  and  description  of  the  offence  at  common  law. 
When  the  statute  refers  to  a  crime  which  was  a  felony  at  common 
law  and  describes  the  same,  the  language  of  the  statute,  or  words  of 
equal  import,  must  be  followed. 

Perjury  at  common  law  was  the  ''  taking  of  a  wilful,  false  oath  by 
one  who,  being  lawfully  sworn  by  a  competent  court  to  depose  the 
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truth  in  any  judicial  proceeding,  swears  absolutely  and  falsely  in  a 
matter  material  to  the  point  in  issue  whether  he  believed  it  or  not." 
The  Legislature  in  this  State  has  extended  the  crime  to  wilful  false 
swearing  to  any  deposition  or  affidavit  taken  or  made  pursuant  to 
the  laws  of  the  State.  The  indictment  charges  the  offence  in  the 
language  of  the  statute  and  this  is  sufficient,  as  it  embodies  the 
definition  of  the  offence  as  known  to  the  common  law.  It  is  also 
urged  that  it  is  averred  in  the  indictment  that  the  alleged  perjnry 
was  on  a  material  point  in  the  controversy,  and  that  the  materiality 
does  not  appear  in  the  indictment,  and  that  admitting  the  subject 
matter  was  falsely  sworn  to,  it  was  not  material  to  the  investigation 
of  the  case. 

The  indictment  charges  that  the  perjury  was  the  false  swearing  to 
an  affidavit  for  a  continuance.  The  affidavit  was  made  in  a  judicial 
proceeding,  was  material  in  the  controversy  pending,  as  it  had  direct 
reference  to  the  disposition  of  the  case.  But  the  false  swearing  to 
such  an  affidavit  is  directly  within  the  meaning  of  Sec.  857,  Revised 
Statutes. 

It  is  therefore  ordered,  adjudged  a'nd  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now 
ordered  that  the  case  be  remanded  to  be  proceeded  with  according 
to  law. 


No.  6467. 
Joseph  Vigo  vs.  A.  E.  Cablon,  Administrator. 

When  a  plaintiff  haa  been  sacoessful  in  a  possessory  action  and  the  defendant  ap- 
peals therefrom,  the  appeal  will  not  be  dismissed  because  the  defendant 
since  his  appeal  has  resorted  to  the  petitory  !act!on— the  bringing  of  such  a 
suit  does  not  amount  to  a  voluntary  execution  of  the  Judgment  appealed  from, 
nor  abandonment  thereof. 

The  judgment  in  a  petitory  action  carries  with  it  both  the  instant  right  to  the 
possession  of  the  property  and  the  title  to  the  same. 

If  the  plaintiff  In  such  action  permits  a  party,  a  stranger  to  the  litigation  who 
purchased  the  property  during  the  pendency  of  the  suit,  to  remain  inposses- 
sion  for  more  than  a  a  year,  peaceably  and  uninterruptedly  his  possession 
must  be  protected. 

APPEAL  from  the  Superior  District  Court  for  the  Parish  of  Orleans. 
HawkinSf  J, 

J.  Ad.  Rozier,  Felix  P.  PacJUy  Joseph  F.  P6cM  and  Charles  J,  ThMrd 
for  Plaintiff,  Appellee. 
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A.  &  W,  Voorhiea  for  Defendant,  Appellant. 


Submitted  on  motion  to  dismiss  November  30,  1874. 
Opinion  handed  down  December  14,  1874. 
Rehearing  on  motion  to  dismiss  refused  February  10,  1875. 
Argued  and  submitted  on  merits  February  26,  1896. 
Opinion  handed  down  March  28,  1896.  . 


On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Wyley,  J.  The  plaintiff  having  cast  the  defendant  in  this  posses- 
sory action  complains  that  since  the  defendant  took  the  appeal 
herein  he  has  brought  a  petitory  action  against  the  plaintiff  in  the 
Fourth  District  Court  for  the  same  property,  and  inasmuch  as  pos- 
sessory and  petitory  actions  can  not  be  cumulated  without  consent 
(C.  P.  65)  the  plaintiff  contends  that  the  suit  thus  brought  by  the 
defendant  pending  this  appeal  amounts  to  a  voluntary  execution  of 
the  judgment  appealed  from,  or  an  abandonment  thereof.  He 
accordingly  moves  to  dismiss  the  appeal  for  the  reason  stated.  The 
position  is  not  maintainable.  Art.  55,  C.  P.,  declares  that:  '<  Petitory 
and  possessory  actions  shall  not  be  cumulated  or  joined  together, 
except  by  consent  of  parties.  Therefore  he  who  is  sued  in  a  pos- 
sessory action  can  not  bring  a  petitory  action  until  after  judgment 
shall  have  been  rendered  in  the  possessory  action,  and  until,  if  he 
has  been  condemned,  he  shall  have  satisfied  the  judgment  given 
against  him." 

It  may  be  that  pending  the  controversy  in  this  possessory  action 
against  him,  the  defendant  had  no  right  to  bring  the  petitory  action 
complained  of,  but  the  remedy  was  an  exception  to  the  suit,  and  the 
action  of  the  court  below  on  the  exception  to  the  petitory  action 
could  be  revised  on  appeal  by  this  court.  A  second  suit  having  the 
same  cause  of  action  might  well  be  barred  in  the  court  where  it  was 
brought  by  the  plea  of  lis  pendens. 

But  having  set  up  in  a  new  suit  the  same  cause  of  action  would  be 
no  ground  to  dismiss  the  first  suit  pending  an  appeal. 

The  bringing  of  a  new  suit  pending  this  appeal,  in  contravention 
of  Art.  55  C.  P.,  can  not  be  seriously  regarded  as  a  voluntary  execu- 
tion of  the  judgment  or  an  abandonment  thereof. 

The  motion  is  denied. 
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On  the  Merits. 

The  opinion  of  the  court  was  delivered  by 

MoEnbby,  J.  The  plaintiff,  as  possessor  of  certain  immovable 
property,  enjoined  the  defendants  irom  di«itarbing  his  possession. 
There  is  no  dispute  as  to  the  disturbance,  bat  defendants  claim  that 
by  a*  decree  of  this  court  they  were  declared  the  owners  of  the 
property,  and  that  the  plaintiff  purchased  the  property  during  the 
pendency  of  this  litigation,  establishing  the  title  of  defendants  to  the 
same,  and  as  consequence  of  said  purchase  he  is  not  in  the  peaceable 
and  quiet  possession  of  the  property.  The  petitory  action  was  insti- 
tuted many  years  ago,  and  the  plaintiff  has  been  in  possession  of  the 
property  for  sixteen  years. 

Under  the  judgment  the  defendants  were  entitled  to  go  into  pos- 
session of  the  property  instanter^  under  the  order  of  the  court,  and 
they  were  not  bound  to  resort  to  a  petitory  action  against  the 
defendant  in  possession.  But  the  defendants  took  no  immediate 
steps  to  be  put  in  possession,  under  the  decree  of  the  court,  and  per- 
mitted the  plaintiff  to  remain  in  the  peaceful  and  uninterrupted 
possession  of  the  property  for  more  than  a  year  after  the  rendition 
of  the  judgment.     His  possession  must  be  protected. 

Judgment  affirmed. 


No.  12,098. 

State  ex  rel.  Mrs.  Lydia  E.  Prbsbry  et  als.  vs.  The  Judge  of 
THE  OnriL  District  Court. 

This  court  has  power  to  inquire  into  the  proper  execution  of  its  decrees,  and  if 
the  court  to  which  the  decree  has  been  sent  for  execution  improperly  inter- 
prets it,  and  causes  an  execution  to  issue  not  In  accordance  with  the  recitaU 
of  the  decree,  the  appellate  court  can,  on  proper  proceedings  being  invoked,, 
restrain  the  improper  execution  of  the  decree.  When  property  in  the  hands 
of  third  persons  is  seized  as  the  property  of  defendant  in  execution  he  can 
not  interpose  the  adverse  possession  as  a  means  of  defeating  the  seizure. 


0 


N  APPLICATION  for  a  Writ  of  Mandamus. 


Fergus  Keman  and  W.  W.  Wall  for  Relators. 

Submitted  on  briefs  March  17,  1896. 
Opinion  handed  down  March  23,  1896. 
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State  ex  rel.  Presbry  et  als.  vs.  Judge. 

On  Application  for  a  Weit  op  Mandamus. 

The  opinion  of  the  court  was  delivered  by 

McEnbrt,  J.  In  the  case  of  Hodges  et  ala.  vs.  Benjamin  Ory,  48 
An.  54,  this  conrt  rendered  a  jndgment  as  follows : 

<<  It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  in  so  far  as  it  allows  the 
defendant  the  sum  of  one  thousand  five  hundred  and  four  dollars 
and  five  cents,  and  in  lieu  thereof  it  is  now  ordered,  adjudged  and  de- 
creed that  defendant  recover  from  plaintiff  five  hundred  and  four  dol- 
lars and  five  cents,  and  in  other  respects  it  be  affirmed  with  costs." 

The  part  of  the  judgment  affirmed  decreed  that  the  sum  awarded 
plaintiff  should  be  *'  a  lien  and  privilege  on  the  property  herein 
above  described,  to  the  proceeds  of  which  the  execution  of  the 
present  jndgment  is  limited." 

The  judgment  of  the  court  on  becoming  final  was  sent  below  for 
execution.  The  defendant,  Ory,  on  the  judgment  in  his  behalf  on 
his  reconventional  demand,  issued  execution  and  seized  the  property 
upon  which  his  judgment  was  a  lien  and  privilege.  The  relators 
sued  out  a  rule  on  the  defendant,  Ory,  plaintiff  in  reconvention, 
to  show  cause  why  an  injunction  should  not  issue,  restraining  the 
execution  of  the  fl.  fa.  The  relief  prayed  for  was  denied,  and  the 
relators  now  apply  to  this  court  for  a  mandamus  to  compel  the  re- 
spondent judge  to  issue  the  injunction  as  prayed  for. 

The  reasons  aUeged  by  the  respondent  judge,  to  show  that  no 
mandamus  proceeding  can  be  had  against  him,  do  not  apply  here 
This  proceeding  is  in  relation  to  our  own  judgment,  which,  it  is 
alleged,  the  respondent  judge  has  improperly  interpreted.  This 
court  having  rendered  the  decree,  has  jurisdiction  over  its  execution . 
Therefore,  we  were  vested  with  power  to  issue  all  necessary  writs  to 
inquire  into  the  proceedings  below,  and  the  writ  of  mandamus  to 
compel  the  execution  of  our  decree  according  to  its  terms.  We  find 
no  departure  from  the  decree  in  the  issuance  of  the  execution.  The 
fact  that  the  property  is  in  the  hands  of  third  parties,  holding 
adversely  to  plaintiffs  to  whom  the  property  was  adjudged,  can  not 
be  interposed  as  a  defence  to  the  issuance  of  the  execution.  It  was 
seized  as  the  property  of  plaintiffs.  Those  who  hold  adverse  pos- 
session to  plaintiffs  may  have  cause  to  complain,  but  .not  the 
plaintiffs,  as  relators. 
The  relief  prayed  for  is  denied  at  relator's  costs. 
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No.   11,891. 
PlEBBB    MBNGBI.LE    &    CO.   VS.   WIDOW  PHILLIPPE   ABADIE    ET    AL. 

A  lessor  who  obtains  an  illegal  Judgment  against  bis  tenant,  and  has  it  exeonted 
pending  a  devolutive  appeal.  Is  responsible  for  the  actual  damages  occasioned 
to  the  tenant. 

The  plaintiffs  were  illef^ally  ejected. 

The  Judgment  under  which  the  tenant  was  ejected  was  reversed  on  the  devolutive 
appeal. 

APPEAL  from  the  Civil  District  Coart  for  the  Parish  of  Orleans. 
King,  J. 


A.  A,  Ker  A  A.  J.  Murphy  for  Plaintiffs,  Appellants. 


John  BcLBsichj  Jr,^  and  P.  L.  Fourchy  for  Defendants,  Appellees. 


Argued  and  submitted  March  10,  1896. 
Opinion  handed  down  March  23,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  plaintiffs  sue  the  defendant  for  the  recovery  of 
damages  in  the  sum  of  ten  thousand  dollars,  for  having  been  ejected 
from  premises  leased  to  them  by  the  defendant. 

They  charge  that  the  constable,  in  removing  their  stock  of  liquors 
and  other  property  from  the  premises  leased,  caused  to  them  the  loss 
of  not  less  than  five  hundred  dollars,  by  wantonly  destroying  and 
damaging  the  stock ;  that  he,  in  addition  compelled  them  to  pay  him 
the  sum  of  ninety-seven  dollars,  to  which  he  was  not  entitled ;  the 
remainder  is  claimed  for  punitive  and  exemplary  damages. 

The  defendants  deny  that  the  plaintiffs  had  any  right  of  posses- 
sion as  tenants,  or  that  they  held  under  a  lease. 

Mrs.  Abadie  avers  that  under  a  judgment  in  her  favor  against  the 
plaintiffs,  rendered  by  the  judge  of  the  Second  City  Court  of  this 
city,  she,  as  lessor,  was  placed  in  possession  of  the  property  leased. 

The  plaintiffs  took  a  devolutive  appeal  from  this  judgment,  after 
the  defendant  had  been  placed  in  possession  and  obtained  a  reversal 
of  the  judgment  on  appeal. 

The  defendant  urges  that  plaintiffs  had  neglected  their  defence ; 
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that  their  only  appearance  in  the  court  of  first,  instance  was  by 
way  of  exception,  presenting  such  a  plea  as  one  would  file  only  for 
delay. 

That  the  execution  of  her  judgment  under  the  circumstance  does  not 
offer  grounds  sufficient  for  damages,  and  she,  in  her  answer,  claims 
damages  in  reconvention. 

The  constable  who  executed  the  writ  of  possession,  made  a  party 
defendant,  in  a  separate  answer  pleads  a  general  denial,  and  claims 
to  have  acted  in  odedience  to  the  judgment  of  the  court. 

The  judgment  of  the  District  Court  rejected  plaintiff's  demand  and 
dismissed  defendant's  reconventional  demand. 

From  the  judgment  plaintiffs  appeal. 

It  was  decided  that  the  judgment  obtained  by  the  defendant  in 
1892  against  the  plaintiffs,  her  lessees  at  the  time,  was  illegal;  it  was 
reversed,  and  the  judgment  reversing  the  judgment  under  which 
Mrs.  Abadie  caused  the  eviction  of  the  plaintiffs  is  res  judicata.  The 
issues  involved  in  that  suit  are  now  settled.  The  judgment  is  final 
and  it  must  be  taken  as  true  that  the  plaintiffs  were  illegall/  evicted 
from  defendant's  premises. 

The  judgment  can  not  be  reopened  and  the  issues  reconsidered  in 
order  to  determine  whether  or  not  the  plaintiffs  did  not  seasonably 
present  those  defences  whi^h  were  sustained,  finally,  and  enabled 
them  to  obtain  a  reversal  of  the  judgment. 

The  only  question  here  is  a  question  of  damages ;  that  is,  whether 
plaintiffs,  under  the  circumstances,  are  entitled  to  damages? 

We  have  no  desire  to  set  aside  the  interpretation  of  our  prede- 
cessors holding  that  the  title  of  one  who  purchases  the  property, 
sold  under  execution,  issued  under  a  judgment,  reversed  on  a 
devolutive  appeal,  is  legal  and  not  affected  by  the  reversal  of  the 
judgment. 

The  controlling  idea  (in  those  cases) ,  w  e  have  reasons  to  think, 
was  that  there  was  ground  for  the  sale,  but  that,  owing  to  some 
informality  in  the  proceedings,  it  was  found  that  the  judgments  were 
erroneous  and  it  was,  in  consequence,  reversed. 

Property  sold  to  a  stranger,  particularly,  passes  by  the  sale  and 
the  title  remains,  despite  the  invalidity  of  the  judgment  under  which 
the  execution  for  its  sale  was  issued. 

There  was  a  right  in  third  persons  to  hold  property  bought  at 
sheriff's  sale,  and  in  others  of  these  cases  there  was  a  right  in  cred- 
itors to  have  the  property  sold  in  regular  proceedings. 


FORTY -EIGHTH  ANNUAL  REPORTS,  1896.  671 

Mengelle  A  Oo.  vs.  Widow  Abadie  et  al    ' 

Here  there  was  no  each  right  in  the  lessor.  The  jadgment  now 
final  reversed  the  judgment  under  which  the  writ  of  ejectment  was 
issued.  The  ground  of  the  reversal  was  that  the  lessor  had  no  right 
to  eject  her  tenants;  the  term  of  the  lease  had  not  elapsed. 

The  lessor  who  evicts  his  tenant  before  the  end  of  the  lease  has 
not  the  shadow  of  a  claim. 

We  do  not  think  that  this  lessor  was  actuated  by  malice,  and  that 
there  is  ground  for  allowing  exemplary  or  punitive  damages ;  we 
are,  however,  firmly  convinced  that  she  is  responsible  for  all  actual 
damages  occasioned  under  the  illegal  proceeding  taken  at  her  in- 
stance. 

This  being  our  conclusion,  it  only  remains  for  us  to  fix  the  amount 
of  the  damages. 

The  stock  of  the  plaintiffs  and  their  other  property  on  the  prem  - 
ises  were  of  little  value.  It  was  estimated  by  different  witnesses  at 
amounts  varying  from  three  hundred  and  fifty  dollars  to  one  thou- 
sand dollars. 

The  damages  shown  to  this  property  were  small.  In  addition, 
plaintiffs  paid  costs  in  amount  thirty -six  dollars,  under  protest. 

Considering  the  whole  of  the  testimony  upon  this  point,  conflict- 
ing as  it  is,  we  think  that  one  hundred  dollars  is  a  fair  compensation 
for  ali  losses,  and  for  the  costs  paid  as  just  mentioned. 

As  regards  the  constable,  a  co-defendant,  we  agree  with  the  judge 
of  the  District  Court  that  he  was  reasonably  careful,  and  the  plain  - 
tiff  suffered  no  damages  from  the  manner  in  which  he  executed  the 
mandate  of  the  court.  Crow  et  al.  vs.  Sheriff  et  al,,  45  An.  1221, 
1225. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  annulled,  avoided  and  reversed,  in  so  far  as  it 
rejects  plaintiff's  demand  against  the  defendant,  Widow  Phillipe 
Abadie. 

It  is  further  ordered,  adjudged  and  decreed  that  plaintiffs  have 
judgment  against  and  recover  of  the  defendant,  Mrs.  Phillipe 
Abadie,  the  sum  of  (f  100)  one  hundred  dollars,  with  five  per  cent, 
per  annum  interest  from  the  date  of  this  decree,  together  with  costs 
of  both  courts. 

It  is  further  ordered,  adjudged  and  decreed  that  in  so  far  as  the 
judgment  appealed  from  rejects  plaintiff's  claim  as  against  P. 
Adelard  Fortier,  constable,  it  is  hereby  affirmed. 
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^  e;^  No.  12,068. 

62    184 

68ifi06      State  ex  rel.  Raphael  Bbauvais  vs.  The  Judges  op  the  Fifth 
Cmcurr  Goxtrt  of  Appeals,  Parish  of  St.  Jambs. 

In  the  exercise  of  the  supervisory  Jurisdiction  of  the  Supreme  Court  a  moiMfamtu 
will  lie  to  compel  the  Circuit  Court  of  Appeals  to  take  jurisdiction  of  a  cause 
when  the  amount  involved  does  not  exceed  the  upper  limit  of  its  jurisdiction. 

In  a  suit  when  the  defendant  acknowledges  a  part  of  the  indebtedness,  the  test  of 
the  jurisdiction  of  the  appellate  court  is  the  difference  between  the  amount 
claimed  and  the  amount  acknowledged,  as  judgment  can  only  be  rendered  for 
the  balance  due.  But  when  the  defendant  denies  liability  on  the  entire 
demand,  and  pleads  in  reconvention  an  amount  exceeding  the  acknowledged 
indebtedness,  the  test  of  jurisdiction  Is  the  amount  of  the  judgment  which 
could  be  rendered  in  the  case. 

lYhen  plaintiff  prays  for  a  judgment  decreeing  him  absolutely  and  unconditionally 
entitled  to  a  certain  percentage  of  all  crops  to  be  raised  by  the  defendant,  who 
is  a  tobacco  grower  by  occupation,  for  a  period  of  nine  y*ears  to  oome,  an 
estimate  of  the  amount  or  value  of  this  claim  must  necessarily  be  made  by  the 
court  in  passing  upon  the  question  of  jurisdiction  vel  non,  and  this  estimate 
must  necessarily  be  based  upon  past  crops,  independently  of  possible  future 
contingencies,  which  it  is  impossible  to  anticipate. 


0 


.N  APPLICATION  for  Writs  of  Mandamus  and  Certiorari. 


James  D.  S^guin  and  Buck,  WaUhe  dt  Buck  for  Relator. 


St.  Maurice  Berault  as  amicus  curiae;  Fenner,  Henderson  dt  Fenner, 
Joseph  F.  PocJU  and  E.  N.  Pugh  for  Respondents. 


Submitted  on  briefs  January  20,  1896. 
Opinion  handed  down  February  10,  1896. 
Rehearing  refused  March  23,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  The  relator  instituted  a  suit  in  the  District  Court, 
parish  of  St.  James,  and  believing  himself  aggrieved  by  the  judg- 
ment appealed  to  the  Fifth  Circuit  Court  of  Appeals.  The  appellate 
court  rendered  a  judgment  in  the  case  and  on  rehearing  dismissed 
the  appeal  of  relator  for  want  of  jurisdiction  ratione  materia.  Re- 
lator invokes  the  supervisory  jurisdiction  of  this  court  to  comisel  the 
respondents  to  take  jurisdiction  of  the  cause. 
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In  the  brief  of  the  defendants  to  the  original  suit  there  is  a  discus- 
sion  as  to  the  stage  of  the  case  when  the  want  of  jurisdiction  ratione 
materiss  may  be  pleaded.  It  is  not  discussed  in  relator's  brief  and 
we  presume  there  is  no  dispute  on  this  point.  But  it  is  elementary 
that  when  the  cause  of  action  is  cot  within  the  jurisdiction  granted 
by  law  to  the  court  it  will  dismiss  the  suit  at  any  time  when  the  fact 
is  brought  to  its  notice.  Riggs  &  Bro.  vs.  Bell,  89  An.  10*S2;  Dene- 
gre  vs.  Moran,  35  An.  346;  2*1  Barb.  221;  23  Conn.  172;  2  Ohio  (St.)^ 
26;   13  Vermont,  175;  4  111.  133. 

It  is  urged  by  defendants  that  a  writ  of  '/nandamus  will  not  lie  to 
compel  an  inferior  court  to  reinstate  a  case  it  has  dismissed  for  want 
of  appellate  jurisdiction.  The  prayer  for  relief  is:  (1)  for  a  writ  of 
certiorari,  commanding  respondents  to  send  up  the  record  to  the  end 
that  the  validity  of  the  proceedings  therein  may  be  ascertained,  and 
(2)  for  a  writ  of  mandamus  to  compel  the  respondents  to  rescind 
their  order  dismissing  the  appeal  and  to  reinstate  the  same  on  the 
docket  of  the  court. 

The  right  of  appeal  is  granted  by  the  Constitution,  and  the  appel- 
lant has  the  right  to  go  to  some  appellate  court  in  appealable  cases. 
If  the  appellant's  case  is  dismissed  because  it  exceed  the  upper  limit 
of  the  jurisdiction  of  the  Court  of  Appeals,  and  he  should  afterward 
come  here,  the  court  of  dernier  resaorU  and  we  should  decide  that 
the  amount  in  dispute  was  below  our  lower  limit,  the  appellant 
would  unquestionably  be  deprived  of  a  consiitutional  right.  To 
avoid  such  a  contingency,  in  the  exercise  of  supervisory  jurisdic- 
tion, we  have  uniformly  held  that  in  a  case  requiring  it  we  will  com- 
pel inferior  courts  to  exercise  jurisdiction  and  decide  the  case,  when 
the  amount  involved  is  within  their  jurisdiction. 

In  our  reports  the  cases  are  numerous  in  which  we  have  exercised 
such  jurisdiction  under  Art.  90  of  the  Constitution.  State  ex  rel, 
Scooler  vs.  Judges,  47  An.  470;  The  State  ex  rel,  Negrotto,  Sr.,  vs. 
Judges,  45  An.  1437;  State  ex  rel.  Widow  Harper  vs.  Judges,  38  An. 
358;  State  ex  rel,  Lacaze  vs.  Judges,  42  An.  1087;  State  ex  rel.  Da- 
vidson vs.  Judges,  37  An.  109;  The  State  ex  rel.  Merchants'  Mu- 
tual Insurance  Company  vs.  Judges,  33  An.  1070;  State  ex  rel.  Win- 
ter &  Hanter  vs.  The  Judges,  33  An.  1096;  State  ex  rel.  McGee, 
Snowden  &  Violett  vs.  Judges,  33  An.  183. 

In  this  case  the   relator  prays   for  a  writ  of  mandamus,  but  the 
writ  is  invoked  as  a  means  of  exercising  supervisory  jurisdiction. 
43 
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In  the  case  of  State  ex  rel.  City  of  New  Orleans  vs.  Jadge  Sixth 
District  Court,  32  An.  549,  we  said  it  would  be  ^*  useless  to  apply 
to  us  for  the  exercise  of  this  power  over  inferior  courts  not 
subject  to  our  immediate  appellate  jurisdiction  in  any  case  except 
where  there  is  a  clear  usurpation  of  authority  not  conferred  by  law, 
or  a  refusal  to  perform  some  duty  plainly  imposed  by  law  and  which 
they  have  no  discretion  to  refuse,  and  when  there  is  an  entire 
absence  of  other  adequate  remedy."  And  in  the  same  case  it  was 
«aid  that  the  revisory  power  of  this  court  should  only  be  exercised 
through  the  medium  of  writs  of  mandamus,  etc. 

In  the  case  of  State  ex  rel,  Cobb  &  Gunby  vs.  Judges  of  Court  of 
Appeals,  82  An.  774,  when  the  writ  of  mandamus  was  applied  for 
under  the  exercise  of  the  supervisory  jurisdiction  of  the  Supreme 
Oourt  to  compel  the  respondents  to  take  jurisdiction,  we  said:  ^<  The 
writ  of  mandamus  is  expressly  authorized  for  the  purpose  of  direct- 
ing a  court  of  inferior  jurisdiction  to  perform  some  certain  act  be- 
longing to  the  place,  duty  or  quality  with  which  it  is  clothed."  The 
relief  sought  here  is  to  compel  the  respondent  judges  to  perform  a 
duty  imposed  upon  them  by  law,  if  the  application  for  the  relief  is 
justified  by  the  facts.  The  defendants  rely  upon  the  case  of  State 
€x  rel.  Liggins  vs.  Judges,  47  An.  1616.  But  in  that  case  the  re- 
spondent court  determined  its  jurisdiction  upon  facts  essentially 
ditPerent  from  those  presented  in  this  case.  In  the  Liggins  case 
there  was  judgment  rendered  in  the  District  Court  against  the 
relator  for  seventy- seven  dollars,  which  the  court  found  was  the 
anaount  in  dispute.  From  this  judgment  he  appealed  to  the  Court 
of  Appeals,  which  dismissed  the  appeal  for  want  of  jurisdiction 
ratione  mxiterise.  The  relator  then  applied  to  this  court  in  the  exer- 
cise of  its  supervisory  jurisdiction  to  compel  the  Court  of  Appeals 
to  reinstate  the  case  on  its  docket  and  try  the  same  on  its  merits. 
This  statement  sufficiently  shows  that  the  supervisory  control  of  this 
court  over  inferior  tribunals  was  improperly  invoked,  as  the  apel« 
late  court  declined  to  review  the  decision  of  the  lower  court  as  to 
its  origninal  jurisdiction,  which  had  been  passed  upon,  and  confined 
itself  to  an  examination  of  the  record  as  presented,  which  showed 
that  the  judgment  appealed  from  was  the  only  one  that  could  have 
been  rendered. 

The  prayer  of  plaintiff's  petition  in  the  suit  against  defendant  is 
as  follows : 
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'< Wherefore  petitioner  prays,  the  premises  and  annexed  affidavit 
considered,  that  the  said  Joseph  Louqae,  defendant  herein,  be  dnly 
cited  to  appear  and  answer  this  demand ;  that  after  due  proceedings 
had  there  be  judgment  herein  against  the  said  defendant  and  in 
tavor  of  yoor  petitioner  in  the  fall  sum  of  eight  handred  and  seven- 
teen dollars  and  fifty- two  cents  ($817.62)  with  legal  interest  from 
•date  of  judicial  demand  on  one  hundred  and  ninety -one  dollars  and 
twenty- five  cents  ($191.26)  thereof,  being  the  amount  of  the  com- 
missions due  petitioner  on  the  sales  of  the  year  1893,  and  with  like 
interest  on  six  hundred  and  twenty -six  dollars  and  twenty- seven 
cents  ($626.27)  thereof  upon  the  specific  amounts,  and  from  the 
respective  dates,  as  set  forth  in  said  exhibit '  G,'  hereunto  annexed. 
And  petitioner  further  prays  that  there  be  also  judgment  herein, 
ordering  and  decreeing  that  during  each  of  the  nine  remain- 
ing years  of  the  said  contract,  as  set  forth  in  said  exhibit  'A,' 
to -wit:  from  1893  to  1902,  both  included,  there  shall  be  annual 
4U2COunting  and  payment  by  the  said  Joseph  Louque,  defendant 
herein,  to  petitioner,  for  his  commissions,  at  the  rate  of  ten  per 
-cent,  on  the  gross  selling  price  of  each  of  the  crops  of  perique 
tobacco  produced  by  the  said  defendant  in  said  years,  respectively, 
namely:  First,  for  those  of  the  years  1893  to  1897,  both  included, 
upon  the  basis  of  the  gross  sales  of  the  said  crop  at  the  rate  of 
thirty-two  and  one-half  (B2}4)  cents  per  pound  for  the  first-class 
tobacco  and  thirty  cents  per  pound  for  the  second-class  tobacco, 
respectively,  as  fixed  in  said  exhibit '  B;'  and,  secondly,  for  the  re- 
maining five  years,  1898  to  1902,  both  included,  upon  the  basis  of 
such  gross  selling  price  or  prices  as  the  same  may  be  shown  to  have 
actually  realized,  said  accounting  to  be  had  and  said  payments  to  be 
made  as  the  several  instalments  of  such  crops  shall  be  shipped  and 
sold  by  the  said  defendant." 

There  was  an  agreement  filed  in  the  case  "that  the  various  ac- 
counts filed  by  plaintiff  as  exhibits  in  connection  with  the  said  cases, 
so  far  as  the  same  set  forth  plaintiff's  claims  for  the  advances  and 
supplies  to  the  defendants,  and  no  further,  are  not  disputed,  and 
plaintiff  is  dispensed  from  making  proof  of  items  and  details  thereof, 
save  that  the  following  emendations  of  clerical  errors  therein  are 
hereby  agreed  to  be  made,"  etc. 

The  contention  on  this  point  of  the  case  is  whether  there  was  such 
an  admission  of  liability  on  the  part  of  the  defendant  for  the  ad- 
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vances  amounting  to  six  hundred  and  twenty -six  dollars  and  twenty- 
seven  cents  as  to  reduce  the  amount  allowed  to  less  than  two  thou* 
sand  dollars. 

If  the  suit  was  against  defendant  for  a  certain  amount  alleged  to 
be  due,  and  he  admitted  a  part  of  the  claim,  the  test  of  jurisdiction 
would  be  the  difference  between  the  amount  claimed  and  the  amount 
admitted  to  be  due.  State  ex  rel,  Boyetvs.  Judge,  42  An.  982;  Stubbs 
vs.  McGuire,  88  An.  1089;  Ouidry  vs.  Garland,  41  An.  766;  Denegre 
vs.  Moran,  85  An.  346;  Girardey  vs.  City,  26  An.  291. 

The  only  judgment  that  could  be  rendered  in  the  case  would  be  the 
amount  of  the  balance  found  due  the  plaintiff.  Denegre  vs.  Moran, 
35  An.  846. 

The  amount  necessary  to  the  jurisdiction  of  the  appellate  court  is 
the  sum  in  controversy  at  the  time  of  the  judgment.  State  ex  rel. 
Western  Union  Telegraph  Co.  vs.  Judge,  21  An.  728. 

In  this  case  the  defendants  deny  any  liability  to  plaintiffs,  and 
plead  in  reconvention  the  sum  of  eight  hundred  and  sixty  dollars 
and  seventy  five  cents.  Suppose  defendants'  demand  in  recon- 
vention had  been  dismissed,  and  plaintiff  should  have  recovered 
judgment  on  his  entire  demand,  and  the  amount  should  exceed  the 
sum  of  two  thousand  dollars,  as  would  be  the  case  here,  the  defend- 
ant would  undoubtedly  have  the  right  to  appeal  to  this  court.  The 
amount  is  still  in  dispute,  as  it  has  to  be  considered  and  passed  upon 
in  fixing  the  liability  of  defendant  and  plaintiff  respectively  and 
necessarily  enters  into  the  judgment. 

It  frequently  occurs  in  practice,  that  in  order  to  save  expense  as 
to  mere  formal  proofs  the  attorneys  on  each  side  consent  to  admit 
reciprocally  certain  facts  in  the  cause  without  calling  for  proofs  of 
them. 

This  course  seems  to  have  been  adopted  in  this  case.  There  was 
on  the  part  of  defendants  a  denial  of  any  liability  to  plaintiff.  The 
fact  of  the  advances  was  admitted,  but  the  defendant  says  that  out 
of  the  same  transaction,  from  the  same  contract,  in  the  bad  faith  of 
plaintiffs  in  disposing  of  the  crops  of  tobaccj,  which  was  the  sub- 
ject matter  of  the  contract,  there  has  arisen  a  liability  to  him,  more 
than  the  amount  of  the  advances. 

The  admission  does  not  lessen  the  demand  of  plaintiff. 

"  We  have  a  demand  by  one  of  an  amount  of  which  we  have 
jurisdiction,  and  a  denial  by  the  other  that  he  owes  any  part  of  it." 
Miller  vs.  Gidiere  &  Marmande,  36  An.  202. 
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The  plead iDg8  show  an  amoant  of.  over  two  thousand  dollars  in 
dispute.     Connors  vs.  Citizens  Mutual  Insurance  Company,  22  An. 

In  the  contract  sued  on  by  plaintinr  there  is  a  demand  for  ten  per 
cent,  commissions  which  would  have  been  realized  on  non- existing 
crops,  and  the  question  presented  is  whether  for  the  purpose  of 
jurisdiction  it  was  necessary  to  make  some  estimate  of  the  value  of  ' 
the  crops  in  order  to  determine  the  amount  of  the  commissions  in 
order  to  fix  the  jurisdictional  amount.  The  court  had  no  jurisdic- 
tion without  an  estimate  of  the  amount  involved.  It  could  not 
render  a  judgment  on  mere  sarmise  of  what  the  crops  would  be, 
nor  was  it  possible  to  consider  the  percentage  without  a  considera- 
tion of  the  amount  on  which  it  was  predicated.  Ten  per  cent,  com- 
mission on  something  that  has  no  existence  is  meaningless,  and  when 
the  moment,  in  order  to  give  it  a  definite  and  certain  significance, 
an  estimate  of  the  future  crops  is  made,  the  ten  per  cent,  on  the 
same  immediately  springs  into  existence.  It  is  not  an  hypothecal 
and  abstract  conception  of  facts  which  gives  jurisdiction.  There 
must  be  something  concrete,  tangible  and  substantive. 

Had  the  prayer  of  the  petition  stopped  at  the  demand  for  the 
advances  and  accrued  commissions,  although  the  contract  might 
involve  an  amount  beyond  the  jurisdiction  of  the  Circuit  Court  of 
Appeals,  no  future  contingent  liability  on  the  contract  could  be 
invoked  to  confer  jurisdiction,  as  the  matter  in  controversy  would 
be  the  amount  claimed  by  plaintiff.  But  he  has  prayed  for  the 
execution  of  the  contract  in  its  entirety,  and  has  asked  for  a  judg- 
ment for  future  commissions  to  be  paid  in  instalments  on  the  future 
productive  capacity  of  the  plantation.  For  the  purpose  of  deter- 
mining the  question  of  jurisdiction  there  necessarily  must  be  an 
estimate  of  what  the  commissions  would  amount  to.  Smith  vs. 
Insurance  Company,  33  An.  1072. 

The  relief  prayed  for  is  denied,  and  the  rule  granted  here  is  dis- 
charged. 

No.   12,013.  49  1446| 

E.  CucuLLU,  Administrator,  vs.  Brackenridge  Lumber  Company 

ET   AL. 

When  the  judgment  nf  the  lower  court  leaves  the  rights  of  parties  not  clearly 
defined  or  fixed  by  It,  but  to  be  determined  by  Implication  and  reasoning,  the 
case  will  be  remanded  with  instructions  to  render  other  juandgment  In  the  case. 
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APPEAL  from  the  Civil  DiBtrict  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 


Branch  K.  Miller  and  James  WiUdnson  for  Citizens  Bank  of  Lonis* 
iana,  Intervener,  Appellee. 


Louque  &  Pomes  for  Defendants,  Appellants. 


Argaed  and  submitted  March  13,  1896. 
Opinion  handed  down  March  23,  1896. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLiiS,  C.  J.  The  petition  avers  that  in  the  month  of  May,  1888,. 
the  succession  of  Francois  Lacroix  was  the  owner  of  certain  de- 
scribed property  in  the  parish  of  Orleans.  That  on  the  19th  of  May 
said  property  was  adjudicated  by  the  tax  collector  for  unpaid  taxes- 
for  the  year  1887  to  the  State  of  Louisiana,  and  on  the  17th  of  May, 
1898,  it  was  sold  by  the  State  Auditor  claiming  to  act  under  Act  No. 
80  of  1888  to  John  Spansell ;  that  he  subsequently  sold  the  same  to 
the  New  Orleans  Swamp  and  Reclamation  Company  on  the  13th 
June,  1893,  and  the  said  company  sold  a  part  of  the  same  to  the 
present  defendant.  That  the  said  parties  are  in  possession  of  the- 
property,  claiming  ownership  of  the  property  respectively  possessed 
by  them  under  said  adjudication  and  sale. 

That  under  an  order  of  the  District  Court  granting  him  au- 
thority to  that  effect  he  had,  for  the  consideration  of  one  hundred 
dollars  paid  him  by  the  defendant  company,  intervened  in  the 
sale  to  it  from  the  Land  Reclamation  Company  and  ratified  said 
sale.  That  in  a  proceeding  instituted  by  the  Citizens  Bank,  a  creditor 
of  the  succession  of  Lacroix,  in  which  it  averred  that  the  ad- 
judication by  the  tax  collector  to  the  State  and  the  sale  by  the 
State  to  Spansel  were  null  and  void,  for  the  reason  that  the  taxes  of 
1887  against  said  property  were  assessed  in  the  name  of  Francois 
Lacroix,  whereas  he  had  died  more  than  eleven  years  prior  to  said 
assessment,  because  of  want  of  proper  legal  notices  of  intended  sale 
in  1888,  for  taxes  made  in  the  year  1887,  and  because  of  want  of 
compliance  with  the  legal  prerequisites  to  a  valid  sale  by  either 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  679 

Administrator  ts.  Lumber  Co.  et  al. 

tax  collector,  assessor  or  Aoditor,  and  that  said  property  was  worth 
at  least  three  thousand  dollars,  petitioner  was  ordered  by  the  Dis- 
trict Ooort  to  bring  soit  against  all  parties  in  interest,  to  have  an- 
nnUed,  canceled  and  set  aside  the  conveyances  of  the  property 
referred  to  in  the  petition  of  the  Citizens  Bank.  That  the  present 
snit  was  brought  by  him  nnder  said  order  of  court.  In  view  of  the 
premises,  he  prayed  for  citation  upon  the  Brackenridge  Lumber  Com  - 
pany  and  the  New  Orleans  Swamp  Land  Reclamation  Company ; 
that  after  due  proceedings,  in  the  event  the  court  should  find  that 
said  adjudication  to  the  State  of  Louisiana  and  sale  by  the  Auditor 
to  John  Spansel  were  and  are  absolutely  null  and  void,  then  that 
they  be  so  decreed,  and  that  there  be  judgment  in  favor  of  peti- 
tioner and  against  the  defendants,  decreeing  petitioner  as  adminis- 
trator of  the  succession  of  Francois  Lacroix,  deceased,  to  be  the 
owner  of  said  property,  and  restoring  the  same  to  his  possession, 
and  ordering  that  any  and  all  inscriptions  of  said  adjudication  and 
sales,  which  may  have  been  made  upon  the  conveyance  records  of 
the  parish  of  Orleans,  be  canceled.  He  prayed  for  general  and 
equitable  relief. 

The  defendants  excepted  that  the  plaintiff's  petition  disclosed  no 
cause  of  action,  and  prayed  that  the  demand  be  dismissed. 

The  Citizens  Bank  and  A.  L.  Tissot,  creditors  of  the  succession  of 
Lacroix,  intervened  in  the  suit,  joining  the  plaintiff  and  praying 
that  the  property  be  decreed  to  belong  to  the  succession  of  Fran- 
cois Lacroix,  and  be  restored  to  the  administrator  of  said  succession. 

They  renew,  but  amplify,  the  allegations  of  the  plaintiff's  petition, 
and  declare  that  the  adjudication  and  sales  referred  to  were  absolute 
nullities  or  should  be  annulled  and  avoided  by  the  court.  They  aver 
that  at  the  time  the  taxes  for  which  the  property  was  adjudicated  to 
the  State  were  assessed,  Francois  Lacroix  had  been  dead  for  twelve 
years,  and  his  succession  had  been  opened  in  the  Civil  District 
Court  of  the  parish  of  Orleans  ever  since  1876.  The  grounds  of 
nullity  set  up  were : 

1.  Because  of  the  said  null  assessment. 

2.  That  there  was  no  notice  to  the  tax  debtor,  or  notice  of  sale  of 
said  property  given  in  accordance  with  law. 

8.  There  was  no  previous  offering  of  said  property  for  sale  under 
the  provisions  of  Act  No.  80  of  1888,  under  which  act  the  sale  by  the 
State  to  Spansel  purported    to   have    been    made,  the   previous. 
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offering  being  under  said  act,  a  condition  precedent  to  the  authority 
of  the  Auditor  to  sell.  They  averred  that  under  a  mistake  of  both 
law  and  fact,  which  they  expressly  pleaded,  the  administrator  of 
the  succession  released,  in  violation  of  law,  the  rights  of  the  suc- 
cession of  Lacroix  to  the  property  sold  to  the  Brackenridge  Lumber 
Company  by  intervening  in  the  act  to  it  from  the  Land  Reclamation 
Company,  and  signing  a  pretended  quit-claim  to  said  property. 
That  said  act  was  procured  for  the  sum  of  one  hundred  dollars,  when 
the  property  was  and  is  worth  the  sum  of  seven  thousand  dollars. 
That  the  administrator  acted  under  an  order  of  court  granted 
him  through  error,  both  on  the  part  of  the  court  and  the  adminis- 
trator. That  the  order  was  granted  by  inadvertence  and  without 
authority  of  and  in  violation  of  law.  That  the  administrator  had  no 
right  to  give  away  or  waive  any  succession  rights  at  private  sale  and 
without  the  consent  of  the  creditors  of  the  succession,  in  whom  the 
rights  of  said  insolvent  succession  were  vested,  and  when  the  said 
error  of  the  court  was  brought  to  the  knowledge  of  the  court  by  a 
rule  taken  by  the  intervenors  herein,  the  court  revoked  said  order  and 
ordered  the  administrator  to  bring  suit  to  have  the  property  restored 
and  he  accordingly  brought  the  present  suit,  but  that  after  an  exam- 
ination of  the  pleadings  filed  herein  and  of  the  exceptions  which 
have  been  filed,  they  considered  it  absolutely  necessary  for  the 
prosecution  of  their  interests  that  they  be  allowed  to  intervene  and 
aid  in  recovering  the  properties.  They  prayed  that  there  be  judg- 
ment against  the  defendants,  decreeing  the  property  to  belong  to 
the  succession  of  Francois  Lacroix,  and  that  it  be  restored  to  the 
administrator;  that  all  of  the  sales  of  said  property  be  decreed  null 
and  void,  or  be  annulled  and  avoided  by  the  court. 

To  this  intervention  defendants  filed  an  exception  of  no  cause  of 
action.  They  also  pleaded  the  prescription  of  one,  two  and  three 
years  to  the  right  of  action  to  set  aside  the  sales  as  set  forth  in  the 
petition  and  intervention.  The  plea  of  prescription  was  by  order  of 
•court  referred  to  the  merits.  The  other  exceptions  to  the  petition 
and  intervention  were  overruled.  The  defendants  then  answered, 
pleading  first  the  general  issue.  They  then  averred  that  the 
taxes  assessed  against  the  property  were  legal  and  valid; 
that  no  tax  sale  can  be  set  aside  after  prescription  has 
accrued.  They  pleaded  the  prescription  of  one,  two  and  three 
yenrs  to  the    action.     They    further    averred    that    the   property 
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was  forfeited  to  the  State  prior  to  1880  and  the  State  had  lost  all 
interest  therein.  They  farther  pleaded  that  the  administrator  was 
estopped  from  suing  for  the  recovery  of  said  property,  having  rati- 
fied the  same  under  order  of  court  and  the  rights  of  respondents 
having  vested  therein.  That  on  the  faith  of  the  record,  respondent 
(the Brackenridge  Lumber  Company),  rented  certain  pieces  of  prop- 
erty in  the  neighborhood  of  and  adjoining  said  property  and  they 
can  not  place  themselves  in  the  same  position  they  occupied  before 
the  said  purchase.  They  further  averred  that  they  have  disbursed 
in  the  payment  of  the  purchase  price  three  hundred  and  five  dollars, 
in  the  payment  of  taxes  one  thousand  nine  hundred  and  nineteen  dol- 
lars, and  in  improvements  on  said  property  four  hundred  and  twenty - 
three  dollars ;  that  respondents  have  paid  one  hundred  dollars  to  the 
administrator  and  that  said  amount  has  been  placed  by  him  on  his 
tableau  of  distribution.  They  prayed  that,  the  suit  be  dismissed; 
that  there  be  judgment  quieting  them  in  the  enjoyment,  possession 
and  ownership  of  the  property  sued  for,  and  that  in  case  judgment 
be  rendered  against  them  the  administrator  be  condemned  to  pay 
them  the  sum  of  three  hundred  dollars  within  ten  days  and  previous 
to  disturbing  them. 

The  District  Court  rendered  a  judgment  in  the  case  from  which 
defendant  appealed.  We  have  compared  the  judgment  as  written 
with  the  pleadings  and  prayers  of  the  parties,  and  have  reached  the 
conclusion  that  the  proper  disposition  of  this  case  is  to  reverse  the 
judgment  and  place  matters  back  in  the  position  they  had  just  prior 
to  the  rendering  of  the  judgment  and  to  remand  the  cause  to  the 
Dist^rict  Court  with  instructions  to  it  to  render  another  judgment  in 
the  cause.  As  the  present  one  is  written,  it  obviously  does  not,  in 
its  termn,  conform  to  the  reasons  assigned  for  judgment,  and  it 
leaves  the  rights  of  parties  not  clearly  defined  or  fixed  by  it,  but  to 
be  determined  by  implication  and  reasoning. 

For  the  reasons  assigned,  the  judgment  appealed  fi*om  is  hereby 
annulled,  avoided  and  reversed,  and  matters  replaced  in  the  position 
they  had  just  prior  to  the  rendering  of  the  judgment  now  set  aside, 
and  the  cause  is  remanded  to  the  District  Court  with  instructions  to 
render  another  judgment  in  the  cause,  costs  of  appeal  to  be  paid  by 
plaintiffs  and  interveners. 
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No.  11,826. 

Bbodnax  &  Co.  vs.  Stbinhabdt  &  Co. 

In  the  agreement  between  partners  for  the  purchase  in  the  West  and  sale  in 
Burope  of  grain,  the  stipulation  for  the  delivery  here  by  the  purchasing 
partner  of  the  grain  free  on  board,  the  other  binding  himself  to  provide  the 
ships  for  the  transportation  of  the  grain  Is  not  Inconsistent  with  the  ooUateral 
agreement  that  the  terminal  charges  here— i.  e.,  storage  with  the  incidental 
necessary  Inspection,  insurance  and  interest  while  the  grain  is  stored  in 
elevators,  shall  be  divided  equally  between  the  partners,  all  such  charges 
having  been  foreseen  as  apt  to  arise  and  incurred  owing  to  the  Inability 
to  provide  ships  to  take  the  grain  as  it  arrived,  of  the  partner  assuming  that 
obligation. 

Interest  charges  in  an  account  rendered  and  acquiesced  In  become  part  of  the 
amount  shown  to  be  due  on  which  subsequent  interest  may  be  charged.  12  An. 
20;  4  An.  210;  89  An.  791. 

The  account  rendered  and  acquiesced  in  Is  proof  of  the  indebtedness  It  exhibits. 
1  Greenleaf,  Sec.  212;  3  Rob.  361;  12  An.  20;  39  An.  971. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


Dart  dt  Keman  for  Plaintiffs,  Appellees. 


Bernard  Titohe  for  Defendants,  Appellants. 


Argued  and  submitted  February  27,  1896. 
Opinion  handed  down  March  9,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  plaintiffs  sue  for  an  amount  claimed  to  be  due 
under  an  agreement  for  the  purchase  and  sale  of  grain,  under  which 
the  plaintiffs  were  to  buy,  the  defendants  to  take  charge  of  the 
transportation  and  sale  of  the  grain  in  Europe,  and  the  profits  on 
the  sales  to  be  divided.  The  suit  for  a  specific  sum  was  met  by  the 
exception  that  plaintiffs'  remedy  was  to  sue  for  a  settlement  of  the 
partnership.  This  resulted  in  an  amended  petition  and  a  reference 
to  accountants  under  defendants'  answer  denying  all  liability  and 
claiming  a  balance  due  by  plaintiffs.  From  the  judgment  in  the 
plaintiffs'  favor  defendants  appeal. 

The  course  of  business  of  these  parties  was  for  the  plaintiffs  to 
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boy  the  grain  in  the  West  and  the  defendants  to  find  the  purchaser 
in  Earope. .  The  completion  of  the  transaction  was  signified  by  con- 
firmations, aathey  are  termed  in  the  record,  passing  between  plain- 
tiffs and  defendants,  those  of  the  plaintiffs  annoancing  confirm- 
ations of  sale  to  defendants,  specifying  the  bushels  of  grain 
and  the  prices;  the  replies  of  defendants,  stating  their  confirm- 
ations as  purchasers  from  plaintiffs,  of  the  grain  at  the  price  in 
Europe,  for  which  it  was  to  be  sold.  In  communicating  their 
confirmations,  defendants'  form  was  substantially  a  confirma- 
tion of  plaintiffs'  purchase  of  the  specified  quantity  at  %  stated  price, 
adding  F.  O.  B.,  meaning  delivery  of  the  grain  free  on  board.  In 
plaintiffs'  confirmation  of  sales,  free  on  board,  is  not  stated,  but  the 
addition  is  '*  subject  to  our  agreement  as  to  expenses,"  sometimes 
omitted,  but  words  used  suggesting,  in  our  view,  the  same  idea. 
This  difference  in  the  form  of  the  confirmation  points  to  that,  we 
conceive  to  be  the  real  issue  between  the  parties.  The  defendants' 
contention  being  that  F.  O.  B.  excluded  any  charge  by  plaintiffs  for 
inspection,  storage  or  charges  for  interest  on  the  money  advanced  on 
the  purchases;  the  plaintiff  insisting  it  was  agreed  that  such  items, 
called  terminal  charges,  were  to  be  borne  equally  in  the  settlement 
of  accounts,  hence  the  wording  of  their  confirmations  subject  to  ex- 
penses according  to  agreement.  Under  the  plaintiffs'  contention, 
they  were  entitled  to  credit  for  one-half  the  selling  price  in  Europe, 
less  ocean  freight  and  insurance  and  such  interest  as  defendant 
might  pay,  and  to  one- half  besides  of  the  terminal  charges  here  paid 
by  them.  To  this  division  of  these  terminal  charges  defendants 
strenuously  dissent. 

It  is  in  proof  that  the  transactions  betwein  these  parties  were  in 
progress  from  September,  1891,  to  March,  1892;  that  the  confirma- 
tions were  exchanged  in  respect  to  each  transaction,  and  that 
plaintiffs  rendered  their  accounts.  In  all  this  intercourse  there  wa» 
no  objection  to  the  account,  save  as  to  these  terminal  charges.  By 
agreement  of  the  parties  the  accounts  were  referred  to  their  respec- 
tive book-keepers;  the  book-keeper  of  the  plaintiff  reported  the  cor- 
rectness of  the  accounts  with  the  terminal  charges  in  dispute,  the 
book-keeper  of  defendant,  his  colleague  testifies,  agreed  to  the  re-^ 
port,  but  after  conferring,  as  we  infer  from  the  record,  with  de- 
fendants, declined  to  sign  it.  We  think  the  accounts  carry  the  force 
resulting  from  their  rendition  and  the  absence  of  any  objection 
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eqoally.  If  the  parties  differed  in  their  understanding  of  the  oral 
agreement  then  there  was  none  arising  oot  of  their  intercourse.  Bat 
this  letter  in  distinct  terms  laid  the  basis  on  which  the  plaintiffs  pro- 
posed to  continue  the  transactions  and  affirmed  the  plaintiffs'  view 
of  the  agreement.  To  that  letter  there  was  no  reply.  If  not  con- 
curred in  by  defendants  it  was  their  natural  course  to  dissent  and  the 
shipments  would  doubtless  have  stopped  at  once  and  this  con- 
troversy  would  have  never  arisen.  But  the  shipments  went  on,  the 
plaintiffs  paying  the  terminal  charges,  relying  on  reimbursement  of 
half  the  amounts.  In  the  confirmations  of  the  defendants  f.  o. 
b.  occurs  with  no  reference  to  terminal  charges,  while  in  those 
Qf  defendants  f.  o.  b.  is  accompanied  with  the  statement  of  the 
divisions  of  the  terminal  charges  here  as  per  agreement.  We  find  no 
dissent  on  this  point  coming  from  defendants  until  after  the  trans- 
actions were  closed  and  the  plaintiffs  were  seeking  a  settlement.  It 
is  our  conclusion  the  agreement  contended  for  by  plaintiffs  is  sus- 
tained by  the  testimony  and  confirmed  by  the  course  of  business  of 
the  parties.  The  lower  court  gave  very  careful  attention  to  the  con- 
troversy and  with  the  additional  assistance  to  a  proper  solution 
afforded  by  ihe  personal  observation  of  the  manner  in  which  the 
witnesses  testified,  the  lower  court  reached  the  same  conclusion  to 
which  we  are  brought. 

An  account  rendered  and  accepted  exhibiting  the  amount  due 
authorizes,  we  think,  the  charge  of  subsequent  interest  on  that  amount, 
although  interest  accrued  is  included  in  the  account,  and  this,  in  our 
view,  is  an  answer  to  the  question  raised  by  defendant  as  to  interest 
charges. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  with  costs. 


No.  11,978. 

|;;i8~oM  John  E.  Hbwett,  B.  F.  Jbnkins  and  John  B.  Williams,  Sr.,  fob 

^^  THE  Use  and  Benefit  of  Creditors  and  Stockholdbbs  of 

THE  Traders  Bank  of  Mansfield  vs.  T.  J.  Williams,  Jr., 
AND  His  Wife,  Mrs.  Florence  P.  Williams. 

THE  PLBA  OF  NO  CAUSE  OF  ACTION. 

The  personal  liability  arising  out  of  the  aot  of  conyertinK  another's  property  (or 
property  on  which  he  has  a  lien)  can  not  be  ayoided  and  frustrated  by  the 
fuct  itself  of  the  conyerslon. 
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RB8  JUDICATA. 

The  jadjsniient  pleaded  as  res  judicata  declared  that  the  dation  could  not  take  effect 
to  the  prejudice  of  the  plaintiff's  debt  before  the  court  for  adjudication ;  that 
i8»  the  matured  debt.  The  Judgment  could  not  deal  with  the  notes  not  ma- 
tured and  the  privilege  by  which  they  were  secured.  A  Judgment  on  a  plea  of 
prematurity  Is  no  support  for  the  plea  of  res  Judicata. 

MOT   A  THIRD   PBS80M  WITHOUT  NOTICE. 

The  interrenor  was  informed  of  plaintiff's  privilege  on  the  two  notes  sued  on  in 
the  first  suit  and  in  the  present  suit,  and  therefore  must  have  known  of  the 
existence  of  this  claim  before  the  proceeds  of  the  cotton  came  Into  her  hands. 
The  intervenor  was  bound  to  discharge  the  debt  out  of  the  funds  in  her  pos- 
session; failing  to  thus  discharge  it,  she  became  personally  responsible. 

APPEAL  from  the  Ninth  Judicial  Diatrict  Court  for  the  Parish  of 
DeSoto.     Land,  J.,  ad  hoc. 


Lee  &  lAverman  for  Plaintififs,  AppeUees. 

J.  F.  PLeraon  and  C,  W.  Elam  for  Mrs.  Williams,  Defendant,  Ap- 
pellant. 


Argued  and  submitted  December  21,  1895. 
Opinion  handed  down  March  9,  1896. 


The  opinion  of  the  conrt  was  delivered  by 

Bbbaux,  J.  The  plaintiff  sues  the  defendant,  Mrs.  Williams,  for  a 
debt  contracted  by  her  husband,  to  make  a  crop  of  cotton  on  his 
plantation. 

The  defendant  pleads  the  exception  of  no  cause  of  action,  res 
jtbdicata,  and  in  her  answer  she  pleads  that  in  a  former  suit  the  pro- 
<3eeds  of  the  cotton  claimed  here  were  delivered  to  her,  and  that 
neither  the  cotton  or  the  proceeds  are  in  her  possession. 

The  judgment  was  pronounced  against  her,  and  she  appeals. 

The  prior  suit  pleaded  in  defence  was  brought  on  notes,  two  of 
which  had  not  matured  at  the  time  the  suit  was  brought. 

The  following  is  our  summary  of  facts : 

Two  of  plaintiff's  notes  had  not  matured  at  the  date  that  suit  was 
brought  by  him,  and  one  hundred  and  thirty -six  bales  of  cotton  were 
attached  and  sequestered.    The  defendant  in  that  first  suit  released 
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the  sequestration  on  a  forthcoming  bond.  Although  the  propertjr 
was  released  under  that  bond  it  remained  seized  under  a  writ  of 
attachment  plaintiff  sued  out  at  the  same  time  that  he  obtained  a 
writ  of  sequestration.  Later  the  plaintiff  obtained  an  order  for  the 
sale  of  the  property  pendente  lite;  the  property  was  sold,  and  real- 
ize4  four  thousand  two  hundred  and  eighty- six  dollars  and  eight 
cents. 

Mrs.  Williams  about  this  time  intervened. 

With  reference  to  her  averred  rights  the  following  is  an  extract 
from  an  admission  of  record  binding  upon  all  parties: 

^'That  the  evidence  taken  in  suit  5038  showed  that  the  suit  was 
brought  and  the  writ  of  sequestration  obtained  in  that  case  by  the 
plaintiff  J.  E.  Hewitt  during  the  forenoon  of  December  12,  1893,  and 
before  12  o'clock  m.  ;  that  the  writ  of  sequestration  was  issued  before 
noon,  and  sent  to  the  sheriff  of  Red  River  parish,  and  that  the  dation 
en  paiement  was  made  at  3  o'clock  in  the  afternoon  of  the  same  day, 
and  that  the  delivery  of  the  property  in  Red  River  parish  was  made 
between  6  and  6  o'clock  p.  M.  on  same  day,  December  12,  1893  *  ♦  * 

"  The  evidence  further  showed  that  the  writ  of  sequestration  was 
served  on  T.  J.  Williams,  Jr.,  on  December  12,  1893,  before  the 
dalion  en  paiement  was  signed." 

In  this  condition  Mrs.  Williams  intervened,  asserting  her  dation  en 
paiement  embracing  the  cotton  seized  by  plaintiff  under  his  privilege 
for  a  debt  not  disputed,  though  as  to  a  part  not  matured  (the 
maturity  however  being  near  at  hand) ,  she  received  the  proceeds  of 
the  cotton  in  question  made  with  the  aid  of  plaintiff's  advances. 

Taking  up  the  attachment  we  see  that  it  was  dissolved  by  a  judg- 
ment of  the  District  Court.  It  was  in  matter  ot  this  attachment  that 
the  intervenor  furnished  bond,  and  obtained  possession  of  the  prop- 
erty which  had  been  previously  sold  under  an  order  of  court  author- 
izing the  sale  of  property  attached.  From  the  judgment  no  appeal 
was  taken. 

In  the  former  suit,  the  suit  in  which  the  attachment  was  dissolved 
as  just  mentioned,  judgment  was  pronounced  in  favor  of  Hewitt  for 
the  amount  of  his  debt  on  the  matured  note  with  privilege  on  the 
cotton  seized.  The  court  dismissed  his  suit  on  the  two  unmatured 
notes,  but  maintained  the  sequestration  to  enable  him  to  assert  his 
privilege  in  a  new  suit  on  the  two  notes  at  their  maturity.  The 
District  Court  in  this  judgment  maintained  the  dation  en  paiement  by 
T.  J.  Williams  to  his  wife. 
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On  the  appeal  taken  from  this  jadgment  this  court  maintained  the 
judgment  in  Hewitt's  favor  for  the  debt  due  and  his  privilege  on  the 
cotton ;  affirmed  the  dismissal  as  to  the  notes  not  due ;  set  aside  the 
reservation  continuing  in  force  the  sequestration  to  await  the  second 
suit;  and  as  to  the  datix>n  en  paiement,  this  court  held  that  Mrs. 
Williams  took  the  property  subject  to  the  privilege  in  favor  of 
Hewitt,  and  recognized  her  right  to  payment  out  of  the  proceeds  of 
the  cotton,  to  the  amount  of  her  matured  debt.  J.  E.  Hewitt  vs.  T.  J. 
Williams,  Mrs.  F.  P.  Williams,  Intervener,  47  An.  742. 

The  present  suit  is  for  the  privileged  debt  of  Hewitt,  not  matured 
when  the  first  suit  was  brought,  and  presents  the  issue  whether  Mrs. 
Williams,  under  her  dation  en  paiement,  holds  the  proceeds  against 
Hewitt  despite  his  privilege  resting  on  the  cotton  and  the  suit 
in  which  it  was  claimed  at  the  time  she  obtained  the  proceeds  by 
furnishing  a  forthcoming  bond. 

THE  PLEA  OF  NO  CAUSE  OF  ACTION. 

Th^s  plea,  as  we  interpret  the  pleadings  and  appreciate  the 
argument,  rests  on  the  theory  that  the  suit  is  hypothecary  or  in 
revendication  of  the  cotton  or  its  proceeds  and  that,  therefore,  it 
must  be  directed  against  the  property,  there  being,  it  is  urged,  no 
personal  liability  of  Mrs.  Williams.  (The  cotton  having  been 
disposed  of  and  the  proceeds  no  longer  in  her  possession  she  avers.) 

If  the  liability  alleged  by  plaintiff  is  answered  by  intervenor's  use 
of  the  proceeds,  and  her  defence  is  thereby  established,  it  could 
have  been  supplied  by  her  at  any  moment  after  she  received 
the  proceeds,  by  disposing  of  them,  although  such  was  not  the  con- 
dition of  the  order  under  which  she  was  permitted  to  bond  and  take 
possession. 

If  such  be  the  case,  if,  after  disposing  of  the  proceeds,  she  was  no 
longer  responsible  for  them,  practically  the  liability  never  existed. 
There  is,  it  strikes  us,  an  error  here. 

The  personal  liability  arising  out  of  the  act  of  converting  another's 
property  (or  the  property  on  which  he  had  a  lien)  can  not  by  the 
fact  itself  of  the  conversion  or  the  disappearance  of  the  converted 
property  be  defeated.  This  is  not  the  hypothecary  nor  the  action  in 
revendication  to  be  paid  and  satisfied  by  Mrs.  Williams  out  of  the 
funds;  or  by  causing  the  disappearance  of  the  cotton  from  which 
the  proceeds  were  derived.  The  question  is  one  of  personal  liabil- 
44 
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ity  for  applying  property  to  her  own  use,  although  she  knew  that  it 
was  subject  to  plaintiff's  privilege,  and  that  he  was  attempting  to 
enforce  that  privilege  at  the  time  she  received  the  proceeds  repre- 
senting the  property. 

THE  PLEA  RES  JUDICATA. 

If  it  has  been  decided  that  a  dation  enpaiement  by  the  husband  to 
the  wife  frees  the  property  from  all  liens  then  existing,  made  at  the 
time  and  under  the  circumstances  before  stated  (the  service  of  the 
suit  had  already  been  made  on  the  husband  at  the  moment  of  the 
dation) ,  such  final  judgment  becomes  binding,  if  not  as  authority,  at 
least  as  conclusive  between  the  parties. 

Let  us  see  if  this  was  this  court's  action. 

The  res  judicata  relied  upon  is  the  first  judgment  maintaining  the 
dation  en  paiement  in  which  the  exception  of  prematurity  was  main- 
tained on  the  notes  sued  upon  in  this  case. 

The  District  Court,  in  view  of  the  hardship  upon  the  privileged 
creditor,  who  would  be  made  to  lose  because  his  debt  was  not  due 
at  the  moment  he  instituted  suit,  retainisd  the  sequestration  in  force 
until  he  could  bring  his  new  suit  at  the  maturity  of  his  notes.  Thia 
court,  on  the  appeal  from  that  judgment,  maintained  the  dismissal, 
but  reserved  the  reservation  and  dismissed  the  sequestration. 

The  notes  now  sued  upon  passed  out  of  consideration.  As  to  these 
notes  there  could  be  no  adjudication,  save  that  of  dismissal,  but  the 
judgment  in  that  case  decreed  that  the  dation  in  question  could  not 
take  effect  to  the  prejudice  of  plaintiff's  debt,  that  is  the  matured 
debt.  The  court  distinctly  says  that  a  dation^  though  permitted  in 
any  condition  of  the  husband's  affairs,  can  not  defeat  existing  liens 
on  his  property,  and  if  the  notes  now  sued  on  had  been  due  and 
owing  the  judgment  would  have  included  the  amount  they  represent, 
and  this  controversy  never  would  have  arisen.  The  defence  of  res 
judicata  is  met  by  the  fact  that  the  court  could  not  pass  upon  the 
liability  arising  on  the  unmatured  notes.  It  is  asserted  that  Hewitt 
might  have  issued  another  writ  of  sequestration  after  the  judgment 
of  dismissal.  It  is  also  asserted  that  he  might  have  filed  a  supple- 
mental petition  in  the  pending  suit  when  the  notes  matured. 

After  the  first  suit,  brought  on  notes  matured  and  unmatured,, 
there  was  no  occasion  for  a  sequestration.  The  object  of  the  seques- 
tration is  to  seize  the  property  on  which  the  privilege  rests.     The 
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cotton  was  taken  from  the  cnstody  of  the  conrt  under  a  forthcoming 
bond.  If  Hewitt  had  any  right  at  all  it  was  against  the  intervener 
who  had  received  tbe  property  subject  to  the  privilege. 

In  the  recent  case  of  State  ex  rel.  Qondran  vs.  Judge,  48  An., 
we  held  that  the  intervenor  bonding  can  be  made  liable  on  the  bond, 
although  a  dismissal  had  been  entered ;  in  other  words,  that  the 
forthcoming  bond,  even  as  to  third  persons,  has  relation  to  the  debt 
the  writ  enforces. 

As  to  the  supplemental  petition,  it  would  necessarily  have  changed 
the  issues  set  forth  in  the  original  petition.  It  necessarily  would 
have  given  in  that  case  rise  to  the  issue  of  personal  liability  of  Mrs. 
Williams,  an  issue  in  reality  different  from  that  presented  in  the  first- 
suit.  Hewitt  was  under  no  obligation  to  assert  this  demand,  by  sup- 
plemental petition,  as  it  was  different,  as  we  have  just  stated,  from 
the  issues  it  originally  presented. 

The  general  rule  that  the  litigant  must  allege  all  his  grounds  for  or 
against  the  relief  he  asks  can  not,  we  think,  in  reason  and  under  the 
authorities,  be  extended  to  a  right  not  susceptible  of  enforcement 
when  he  brings  his  suit,  when  it  is  excluded  from  cognizance  by  the 
express  terms  of  the  judgment  that  it  is  claimed  binds  him,  and 
when  the  demand  is  necessarily  entirely  different  from  his  cause. of 
action  in  the  suit,  the  judgment  in  which  is  pleaded  as  res  Judicata, 

It  is  elementary ;  the  judgment  on  an  exception  of  prematurity 
will  not  sustain  the  plea  of  res  judicata, 

NOT  A  THIRD  PERSON  WITHGUT  NOTICE. 

We  are  not  impressed  by  the  proposition  that  the  wife  was  a  third 
possessor  in  possession  of  the  hypothecated  property. 

At  the  moment  that  the  property  was  transferred  to  her  she  had 
knowledge  or  it  must  be  presumed  that  she  had  knowledge  of  th& 
privilege ;  the  community  had  not  been  dissolved ;  it  was  dissolved 
some  time  afterward.  She  was  a  member  of  the  community ;  and 
a  possible. beneficiary  from  the  proceeds  of  crops  made  upon  prop- 
erty of  the  community,  of  which  she  became  the  owner  as  we  have- 
stated. 

She  can  not,  by  intervention  and  bonding,  gain  an  advantage 
to  the  extent  of  defeating  one  who  had  aided,  by  advances,  in 
making  the  crop. 

In  the  first  case  the  court  held  that  the  privilege  for  the  matured 
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privileged  debt  did  foilow  the  property  in  the  hands  of  Mrs. 
Williams. 

We  recur  to  these  proceedings  and  recall  the  views  expressed  by 
the  members  of  the  court. 

The  opinion  of  the  Chief  Justice  on  the  refusal  of  the  rehearing 
was  that  the  case  required  no  determination  of  the  general  question 
presented  on  the  application. 

Mr.  Justice  Miller  expressed  the  opinion  that  the  good  faith  of  the 
purchaser  of  property,  subject  to  the  privilege,  was  the  important 
test  of  his  right  to  hold  the  property. 

Mr.  Justice  Watkins  was  of  the  opinion  the  privilege  of  Hewitt 
was  cut  off  by  the  dation  en  paiemenU  J.  F.  Hewitt  vs.  T.  J. 
Williams,  Mrs.  F.  P.  Williams,  Intervenor,  47  An.  742,  762,  753,  764. 

Oan  good  faith  here  be  successfully  invoked? 

The  husband,  in  the  first  suit,  succeeded  in  defeating  a  portion  of 
the  claim  on  the  matured  notes.  Pendente  Zite,  the  wife  intervenes, 
and  owing  to  the  successful  defence  of  prematurity  and  her  forth* 
coming  bond  she  was  enabled  to  receive  and  apply  to  her  uses  the 
proceeds  of  the  property  subject  to  the  lien  of  the  husband's 
creditor.  If  knowledge  or  the  presumed  knowledge  is  a  controlling 
element  in  the  subject  of  good  faith,  the  record  discloses  that 
element. 

The  jurisprudence  of  this  State  maintains  that  the  insolvency  of 
the  husband  is  no  impediment  to  the  transfer  to  pay  her  claims. 
ThB  wife  is  favored  over  other  creditors,  it  has  always  been  held: 
But  it  would  be  carrying  the  principle  beyond  all  limits  heretofore 
declared  to  hold  that  a  dation  en  paiement  entitles  her  to  receive  his 
property  to  the  prejudice  of  his  creditors  with  privilege  on  prop- 
erty on  which  they  are  seeking  to  enforce  the  claim  at  the  very  mo- 
ment of  the  adjudication. 

If  intervener's  demand  should  be  granted,  at  one  moment  she 
would  have  been  interested  in  the  crop  represented  by  her  husband, 
as  head  and  master  of  the  community,  and  the  next  moment  she 
would  have  been  a  third  person  holding  the  property  through  the 
legal  proceedings  of  the  court,  under  a  judgment  in  which  it  was 
decreed  that  the  claim  was  secured  by  privilege. 

There  was  here  an  implied  trust  in  favor  of  the  creditor  bearing 
upon  the  property.  Story  on  Equity  Jurisprudence.  There  is  a 
decision  in  point  pronounced  by  the  Supreme  Court  of  the  United 
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States — ^EUet  vs.  Batte  et  al.  The  factor  had,  in  payment  of  hi» 
debt,  received  and  applied  the  crop  he  knew  to  be  pledged  for  the 
rent  of  the  plantation  and  on  the  salt  of  the  lessor.  It  was  held 
that  the  factor  was  liable  to  the  lessor  for  the  proceeds  of  the  crop. 

Oar  own  decisions  are  not  less  instmctive  upon  the  subject,  not- 
ably Fetter  et  al.  vs.  Field  et  al,,  1  An.  80;  E.  R.  Cory  vs.  Allen  W. 
Eddins,  13  An.  443;  Bres  &  O'Brien  vs.  S.  C.  &  J.  A.  Cowan,  R.  W. 
Fanlk,  Intervener,  22  An.  438. 

If  in  these  cases  the  lien  prevailed  against  those  who  had  given 
value  for  the  property  and  were  in  possession,  a  fortiori  should  it 
prevaU  against  the  wife  who,  with  knowledge,  has  taken  the  prop- 
erty subject  to  the  lien  of  the  husband's  creditor. 

The  privilege  of  Hewitt  was  not  defeated  by  the  dation.  Her 
liability  rests  upon  the  fact  that,  aware  of  his  right,  she  received 
and  applied  the  proceeds  of  the  property. 

The  judgment  appealed  from  is  therefore  affirmed. 

DissBNTiNQ  Opinion. 
I. 

Wateins,  J.  This  suit  has  for  its  object  to  make  the  defendant,. 
Mrs.  F.  P.  Williams,  liable  for  the  proceeds  of  certain  cotton  which 
her  husband,  T.  J.  Williams,  gave  to  her  in  payment  of  his  para- 
phernal indebtedness ;  and  to  this  demand  her  answer  is  that  after  it 
had  been  given  to  her  plaintiff  wrested  it  from  her  possession  by 
means  of  writs  of  sequestration  and  attachment — one  of  which  was 
dissolved  and  the  other  satisfied — and  she  is  no  further  amenable  to- 
the  plaintiff  therefor. 

This  suit  is  a  supplement  to  Hewitt  vs.  Williams,  47  An.  742,  and 
it  is  founded  upon  the  notes  which  were  non-suited  therein,  because 
same  were  not  due  when  suit  was  filed — the  writs  of  sequestration 
and  attachment  therein  having  embraced  the  entire  series  of  the 
defendant's  notes,  those  which  were  not  as  well  as  those  which  were 
due. 

FlaintifF's  theory  in  the  instant  case  is  that  because  the  judgment 
in  the  former  case  recognized  his  to  be  a  privileged  debt  bearing 
upon  the  crops  of  T.  J.  Williams,  he  is  entitled  to  a  judgment  com- 
pelling her  to  restore  the  proceeds  of  the  cotton  which  came  into  her 
possession  notwithstanding  the  non-suit  as  to  two  of  the  notes  sued 
upon. 
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There  is  no  controversy  as  to  the  indebtedness  of  T.  J.  Williams 
■or with  reference  to  the  privileged  character  thereof;  but  the  ques- 
tion is  whether  Mrs.  F.  P.  Williams  is  now  responsible  therefor. 

In  the  former  sait  it  was  decided  that  plaintiff  had  the  legal  right 
to  seize  out  of  her  possession  cotton  on  which  his  privilege  rested 
for  the  plantation  supplies  he  had  furnished  her  husband ;  and  that  a 
•dation  en  paiement  thereof  did  not  protect  same  from  sequestration 
or  attachment  notwithstanding  same  was  perfectly  valid,  made  in  dis- 
charge of  a  preference  debt  many  years  recorded  and  evidenced  by 
•a  judgment. 

In  this  suit  Mrs.  Williams'  answer  does  not  invade  the  domain  of 
the  rea  adjtidicata  of  that  case,  or  seek  to  carry  the  court  over  the 
ground  which  it  has  once  traveled  in  arriving  at  its  conclusion ;  not- 
withstanding that  same  was  done  with  some  difficulty,  as  the  several 
opinions  of  the  justices  attest. 

On  the  contrary,  it  is  she  who  specially  pleads  that  conclusion  and 
judgment  as  forming  rea  adjudicata  in  her  favor,  and  as  conclusively 
barring  plaintiff's  right  to  further  pursue  her  for  the  proceeds  of  the 
cotton  which  was  given  to  her  in  satisfaction  of  her  paraphernal 
-claim  by  her  husband. 

Her  insistence  is,  that  property  of  which  she  is  the  owner  bona  ftde^ 
was  sequestered,  attached  and  taken  out  of  her  possession  by  plain- 
tiff; and  that  he  caused  same  to  be  subsequently  sold  at  public  out- 
cry, and  converted  into  proceeds,  which  were  substituted  for  the 
property.  That,  prior  to  the  sale,  defendant,  T.  J.  Williams,  gave 
bond  for  the  property  and  dissolved  the  sequestration;  and,  mbae- 
quent  to  the  sale,  Mrs.  F.  P.  Williams,  as  intervenor,  gave  bond  for 
the  proceeds  and  dissolved  the  attachment.  That,  several  months 
subsequently,  a  trial  was  had  and  a  judgment  rendered,  which  dis- 
solved the  attachment  and  maintained  the  defendant's  plea  of  pre- 
maturity as  to  the  entire  debt  of  defendant,  except  about  one 
thousand  two  hundred  and  fifty  dollars. 

That,  notwithstanding  the  non«suit,  the  judgment  maintained  the 
sequestration  in  its  entirety,  to  await  the  filing  of  a  new  suit ;  but  the 
decree  of  this  court  amended  that  portion  of  the  judgment,  and  re- 
stricted same  to  the  matured  part  of  the  defendant's  indebtedness 
for  which  he  had  obtained  judgment. 

That  she  subsequently  paid  off  that  judgment  for  her  husband,  and 
discharged  him  from  the  sequestration  entirely^  and  that,  in  conse- 
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<)Qence  of  said  proceedings  and  decrees,  she  has  become  exonerated 
completely  from  all  liability  to  the  plaintiff  on  accoont  of  her  pos- 
session of  the  proceeds  of  said  cotton. 

That  conceding  the  rightfulness  and  legality  of  the  plaintiff's 
«eqaestration  and  attachment  of  the  cotton  which  had  been  given  to 
her  in  part  payment  of  her  paraphernal  claims  in  the  first  instance, 
the  plaintiff  exhausted  his  resource  against  same  in  that  salt,  and  is 
without  right  to  any  other  in  the  instant  case. 

That  the  notes  on  which  this  suit  is  predicated  having  been 
embraced  in  the  former  litigation,  and  come  to  their  maturity  soon 
after  it  was  commenced,  the  duty  was  imposed  upon  the  plaintiff  to 
have  filed  an  amended  petition,  and  procured  additional  writs  of 
sequestration  and  attachment  while  the  property  was  in  the  hands 
of  the  court,  and  before  it  had  been  converted  into  proceeds  and 
bonded  by  her;  and,  having  failed  to  exercise  this  plain,  legal 
remedy,  the  plaintiff  is  without  right  to  proceed  against  her,  having 
had  his  day  in  court,  and  suffered  a  loss,  if  any,  through  his  own 
fault  and  negligence. 

That  plaintiff's  privilege  entitled  him  to  proceed  against  the  res, 
and  have  it  seized  and  sold  to  pay  his  judgment,  but  his  judgment 
having  been  satisfied  he  has  no  right  to  pursue  her  judicially,  forsooth 
the  res  passed  through  her  hands,  or  because  they  were  consumed  by 
her  alter  she  had  given  a  forthcoming  bond,  and  been  released 
therefrom  by  a  judgment. 

The  District  Judge  gave  judgment  against  Mrs.  F.  P.  Williams, 
commanding  her  to  restore  the  proceeds,  and  from  that  judgment 
ehe  has  appealed ;  but  T.  J.  Williams  acquiesced  in  the  judgment. 

It  is  a  significant  fact  which  must  be  observed  that  no  moneyed 
judgment  was  asked  for  and  none  was  rendered  against  Mrs. 
Williams,  and  the  proof  clearly  shows  that  the  proceeds  of  the  cotton 
had  been  consumed  and  were  not  in  esse  when  this  suit  was  filed. 

Taken  chronologically  the  proceedings  and  incidents  of  the  former 
litigation  may  be  related  as  follows,  viz. : 

The  former  suit  was  filed  on  the  13th  of  December,  1893,  in 
the  parish  of  De  Soto ;  and  the  sequestration  was  levied  upon  the  crop 
on  defendant's  (T.  J.  Williams)  plantation,  in  the  parish  of  Red  River, 
•on  the  day  after,  and  taken  into  possession  bjr  the  sheriff  without 
previous  notification  to  Mrs.  F.  P.  Williams. 

On  the  16th  of  December  the  defendant  gave  bond  and  dissolved 
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the  sequestration,  but  did  not  procure  its  release  from  the  attach- 
ment  which  was  subsequently  filed. 

On  the  same  day  on  which  the  plaintiff's  suit  was  filed  and  prior  ta 
the  levy  of  the  writs,  the  defendant  made  a  dation  en  paiejnent  to  hia 
wife  of  one  hundred  and  thirty- six  bales  of  cotton,  and  actually 
delivered  same  to  her;  but  same  was  subsequently  sequestered  under 
plaintiff's  writs  and  taken  out  of  her  possession  and  afterward 
attached. 

On  the  19th  of  January,  1894,  the  plaintiff  obtained  an  order  of 
court  for  the  sale  of  all  the  cotton  which  had  been  attached,  and 
same  was  sold  on  the  thirtieth  of  that  month — ^the  sale  realizing  the 
sum  of  four  thousand  three  hundred  and  fifteen  dollars. 

On  the  29th  of  January,  just  two  days  previous  to  the  sale,  Mrs. 
F.  P.  Williams  filed  an  intervention  claiming  the  ownership  of  the 
cotton  which  was  covered  by  the  dation;  and  on  the  16th  of  Feb- 
ruary following  she  gave  bond  under  the  attachment  for  that  portion 
of  the  proceeds  which  represented  her  cotton,  and  same  was  released 
to  her. 

Mrs.  Williams  filed  her  suit  against  her  husband  for  a  separation 
of  properly,  a  dissolution  of  the  community,  and  a  money  judgment,, 
on  the  22d  of  January,  1894,  prior  to  the  filing  of  her  intervention, 
and  recovered  a  judgment  on  the  dd  of  February  following;  but, 
under  the  express  terms  of  the  Code,  that  judgment  related  back  to 
and  took  legal  effect  from  the  date  her  petition  was  filed.  R.  C.  O. 
2432. 

Consequently,  she  was  judicially  separated  from  her  husband,  and 
her  judgment  recognizing  and  making  her  debt  executory  against 
him  was  rendered  prior  to  her  intervention  and  the  jibdioial  sale  of 
her  cotton. 

That  judgment  recognized  Mrs.  Williams'  legal  mortgage  from  the 
date  of  its  registry  on  the  lOfch  of  February,  1879,  many  years  prior 
to  the  existence  of  plaintiff's  claim,  and  decreed  her  entitled  to  re- 
cover from  her  husband  twelve  thousand  four  hundred  and  seventy- 
five  dollars  and  thirty-seven  cents,  and  nine  thousand  and  thirty - 
nine  dollars  and  fifty -eight  cents,  less  the  value  of  the  cotton  which 
was  given  to  her  in  partial  payment  thereof;  and  it  also  recognized 
the  act  of  giving  in  payment  as  valid  and  legal. 

To  the  demand  of  the  plaintiff,  Mrs.  Williams,  as  defendant  in  this 
suit,  tendered  a  plea  of  no  cause  of  action,  and  followed  it  with  a 
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plea  of  re8  adjiidicatay  predicated  upon  her  intervention  in  the  former 
9uit  and  the  judgment  thereon  rendered;  averring  that  all  the  matters 
and  things  aa  to  her,  which  are  set  forth  in  plaintiff's  petition  in  this 
suit,  were  finally  adjudicated  and  decided  in  the  final  judgment  of 
this  conrt  in  the  former  suit.  That  same  constitutes  a  bar  and  an 
estoppel  against  him  in  this  cause  as  to  all  the  demands  he  has  urged 
for  relief  against  her;  as  well  as  to  all  those  which  it  was  compe- 
tent for  him  to  have  raised  therein. 

II. 

In  order  to  clearly  understand  the  situation  of  the  case  at  the  date 
of  our  decree,  it  will  be  necessary  to  look  into  the  judgment  which 
the  District  Judge  rendered,  and  compare  it  with  our  own.  The 
judgment  of  the  District  Court  was  rendered  on  the  28th  of  April, 
1894. 

The  transcript  in  the  former  case  was  made  part  of  the  transcript 
in  this,  and  reference  to  it  discloses  that  there  were  three  di<)tinct 
judgments  rendered  therein,  on  the  same  date  and  at  one  time. 

The  first  one  was  that  in  favor  of  the  plaintiff  and  against  the 
defendant,  T.  J.  Williams,  the  purport  of  which  is  as  follows,  viz. : 

That  the  plaintiff's  privilege  as  furnisher  of  necessary  plantation 
supplies  be  recognized  and  enforced  upon  the  crops  raised  by  the 
defendant  daring  the  year  1893,  <*  and  sustaining  and  enforcing  his 
sequestration  thereon,  except  that  portion  of  the  crop  included  in  the 
dation  en  paiement  of  December  12,  1893,  from  the  defendant  to  the 
intervener." 

The  sums  recognized  as  being  secured  by  privilege  are  the  follow- 
ing, viz.:  the  sum  of  one  thousand  and  fifty  dollars;  one  hundred 
and  fifty  dollars;  three  thousand  seven  hundred  dollars,  ''and  for 
the  sum  of  nine  hundred  and  sixty -nine  dollars  out  of  the  account  of 
one  thousand  nine  hundred  and  forty -five  dollars  and  sixty- six 
cents." 

It  further  ordered  that  the  privilege  claimed  on  all  other  items  be 
rejected  and  disallowed. 

''  That  the  plea  of  prematurity  filed  by  the  defendant  as  to  the 
two  notes  of  one  thousand  and  fifty  dollars  and  three  thousand 
seven  hundred  dollars  be  sustained,  and  the  plaintiff's  demand  for  a 
personal  judgment  *  *  *  be  dismissed  as  in  the  case  of  non- 
suit, with  leave  to  the  plaintiff  to  bring  his  suit  on  said  notes  in  the 
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fnrure;  and  it  is  ordered  that  the  writ  of  sequestration  for  the 
amount  of  said  two  notes  be  sustained  till  said  plainti£F  can  obtain 
personal  judgment  on  said  notes." 

The  second  was  that  in  favor  of  the  intervenor,  against  the  plain- 
tiff, the  purport  of  which  is,  viz : 

That  she  be  decreed  ''  the  owner,  in  her  own  separate  right  and 
claim,  of  all  the  property  mentioned,  or  described  in  the  act  of 
giving  in  payment  of  the  12th  of  December,  1893,  *  *  *  said 
property  being  one  hundred  and  thirty -six  bales  of  cotton,"  ''and 
other  articles  therein  particularly  described;"  ''and  it  is  further 
ordered  that  said  property  be  released  and  delivered  to  her." 

The  third  was  that  in  favor  of  defendant,  T.  J.  Williams,  against 
the  plaintiff,  the  purport  of  which  is  as  follows,  viz. : 

That,  on  the  trial  of  the  motion  to  dissolve  the  attachment,  "  the 
plaintiff's  counsel,  in  open  court  *  *  *  having  conceded  that 
the  sureties  on  the  attachment  bond  *  *  *  are  not  good  and 
sufScient  in  the  amount  of  said  bond  *  *  *  the  said  writ  of 
attachment  was  then  ordered  by  the  court  to  be  dissolved  on  that 
ground  alone  *  *  *  and,  consequently,  the  same  is  hereby 
dissolved  and  set  aside." 

From  the  first  judgment  the  defendant  appealed,  and  from  the 
second  the  plaintiff  appealed ;  but  in  the  third  the  plaintiff  acquiesced 
and  did  not  appeal. 

The  status  of  the  case  then  was,  that  plaintiff's  privilege  on  the 
defendant's  crop  of  1893  was  recognized  as  securing  the  sums  of  one 
thousand  and  fifty  dollars,  three  thousand  and  seven  hundred 
dollars,  one  hundred  and  fifty  dollars  and  six  hundred  and  sixty- 
nine  dollars  and  fifly  cents  with  interest;  not  however  to  affect  the 
cotton  received  by  intervenor  under  the  dation. 

The  defendant's  plea  of  prematurity  was  sustained  as  to  the  two 
notes  of  one  thousand  and  fifty  dollars,  and  three  thousand  seven 
hundred  dollars,  as  of  non-suit;  and  as  to  these  amounts  the  seques- 
tration was  maintained  in  statu  quo  until  plaintiff  could  obtain  in  a 
future  suit  a  personal  judgment  against  the  defendant. 

The  attachment  being  dissolved  and  the  judgment  of  dissolution 
having  been  acquiesced  in,  the  property  and  its  proceeds  were  re- 
leased from  seizure  under  the  writ  of  attachment  and  the  intervenor 
was  discharged  from  her  obligation  on  the  forthcoming  bond. 

But  on  appeal  the  status  was  altered  in  two  particulars;   (1)  ao 
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as  '*to  avoid  that  part  (of  the  jadgment)  which  maintained  the 
«eqae8tration  on  the  nnmatnred  notes  at  the  filing  of  the  suit  unti^ 
«uit  should  be  filed  to  perfect  the  sequestration;"  (2)  so  as  *' to 
avoid  that  part  of  the  judgment,  also,  which  exempts  from  the  en- 
forcement of  plaintiff's  privilege  the  crops  sold  to  the  intervenor  in 
the  dation  en  paiement.^^    Hewitt  vs.  Williams,  47  An.  762. 

The  alteration  is  attested  by  this  further  statement  in  the  opin- 
ion, viz. : 

''The  judgment  in  favor  of  the  intervenor  is  amended  so  as  to 
order  the  delivery  of  the  property  described  in  the  dation  en  pate- 
ment  to  her,  only  after  the  satisfaction  of  plaintiff's  privilege,  as 
recognized  in  the  judgment  in  her  favor.  In  other  respects  it  is 
affirmed."     Ibid, 

The  question  then  arises  as  to  what  privilege  did  the  property  of 
the  intervenor  become  subject  by  the  amendment  of  the  judgment 
•appealed  from  ? 

The  plea  of  prematurity  as  to  the  two  notes  of  one  thousand  and 
fifty  dollars  and  thirty -seven  hundred  dollars  having  been  sustained 
by  the  District  Judge,  his  judgment  in  this  respect  was  affirmed;  but 
that  part  of  the  decree  maintaining  the  sequestration  until  plaintiff 
■could  obtain  a  personal  judgment  was  amended  and  eliminated  com- 
pletely. Hence,  in  that  case,  there  was  nothing  left  on  which  the 
decree  could  rest  with  respect  to  those  two  notes,  or  the  privilege 
securing  them.  The  notes,  as  well  as  the  privilege,  passed  out  of 
that  case  along  with  the  dissolved  sequestration;  and  the  defendant, 
T.  J.  Williams,  was  thereby  discharged  from  the  bond  he  gave  to 
have  the  property  released  from  the  grasp  of  the  writ  of  sequestra- 
tion, save  and  except  with  respect  to  the  sum  of  one  hundred  and  fifty 
dollars,  and  nine  hundred  and  sixty  nine  dollars  and  fifty  cents  ^  for 
which  plaintiff  obtained  judgment. 

But  the  proof  shows  that  the  intervenor  has  paid  said  sum  in  full, 
with  interest  and  cost,  since  the  rendition  of  our  final  decree. 

Just  here  it  must  be  observed  that  the  defendant's  plea  of  res  ad- 
Judicata  comes  into  operation;  and  it  is  founded  on  the  final  judg- 
ment of  this  court  upon  the  intervention,  and  not  upon  the  judgment 
of  non-suit  on  the  two  notes  aforesaid,  as  the  judge  a  quo  supposed. 

Her  counsel's  contention  is,  that  inasmuch  as  the  reserve  of  the 
judgment  of  the  District  Judge  which  maintained  the  sequestration 
4^ter  the  non-suit,  was  reversed  and  set  aside,  the  onljf  condition 
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that  was  imposed,  or  coald  have  been  legally  imposed  upon  her 
daHon,  was  that  of  satisfying  "  the  plainti£F's  privilege  as  recognized 
in  the  jtidgment.^^  That  having  paid  and  satisfied  that  judgment  her 
cotton  is  fully  released  from  the  condition  thereon  imposed,  and  that 
no  further  demand  can  be  made  upon  her.  That  she  is  protected  by 
that  judgment  and  the  satisfaction  of  same. 

Her  position  seems  to  be  clear  and  undoubted.  Otherwise  this 
court  would  not  have  been  at  the  pains  to  amend  the  judgment 
appealed  from,  reverse  the  reservation  therein  contained,  and  dis- 
solve the  sequestration  quoad  hoc. 

To  hold  otherwise  is  illogical. 

Not  only  so,  but  defendant's  counsel  attract  our  attention  to  the 
very  significant  fact,  that  while  the  original  suit  was  filed  on  the  12th 
of  December,  1893,  and  the  note  for  three  thousand  seven  hundred 
dollars  went  to  maturity  on  the  15th  and  18th  of  the  same  month, 
and  that  for  one  thousand  and  fifty  dollars  went  to  maturity  on  th& 
1st  and  4th  of  January,  1894^  plaintiff  permitted  the  cause  to  go  to 
judgment  on  the  28th  of  April,  1894,  without  tendering  an  amended 
petition  after  the  notes  became  due. 

And  defendant's  counsel  argue  with  great  plausibility  and  force 
that  the  demand  of  the  plaintiff,  under  the  circumstances,  is  inequi- 
table and  unjust. 

This  court  held,  by  a  majority  of  its  justices,  that  the  wife's  title 
by  daMon  was  subordinated  to  the  plaintiff's  privilege  to  the  extent 
that  it  gave  Judgment  only.  Surely  its  decree  could  extend  no 
further,  particularly  in  view  of  the  effect  of  its  amendment  of  the 
judgment  appealed  from,  maintaining  the  sequestration  for  the 
benefit  of  a  future  suit.  This  is  the  suit  therein  contemplated,  and 
it  comes  into  court  bereft  altogether  of  the  District  Judge's  reserva- 
tion. 

Plaintiff  had,  in  the  original  suit,  the  opportunity  of  defending^ 
against  the  intervener's  claim  of  ownership  on  the  ground  set  up  in 
the  instant  suit.  He  could  have  alleged  in  the  alternative  that  if  her 
title  to  the  cotton  was  valid  that  it  should  not  be  delivered  until  hi» 
privilege  was  satisfied  in  toto.    But  he  did  not  do  so. 

On  the  contrary,  he  provoked  a  sale  of  the  cotton  pendente  lite^ 
against  the  defendant's  protest,  which  reduced  it  to  proceeds  in  the 
face  of  Mrs.  Williams'  intervention  claiming  it,  and  she  having  sub- 
sequently bonded  the  proceeds,  the  dissolution  of  the  attachment 
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freed  same  from  the  grasp  of  the  law  and  enabled  her  to  use  them  at 
will,  subject  only  to  the  effect  of  the  sequestration,  in  so  far  as  it  was 
finally  maintained  by  the  judgment  of  this  court. 

Both  the  cotton  and  its  proceeds  have  gone  beyond  the  power  of 
the  court  to  recall  either  of  them. 

Had  the  plaintiff  amended  his  petition  after  the  two  aforesaid  notes 
became  due  and  supplemented  his  writ  of  sequestration  prior  to  the  day 
of  the  sale  of  the  cotton  on  the  Slst  of  January,  1894,  he  could  have 
held  and  subjected  it  to  his  entire  claim  on  the  theory  entertained  by  ' 
this  court  that  the  property  conveyed  by  the  dation  passed  cum  onere. 

There  was  an  interval  of  six  weeks  within  which  he  could  have 
availed  himself  of  that  remedy,  and  he  is  without  ground  of  com* 
plaint  on  the  score  that  this  court  has  recognized  the  existence  of  his 
right,  but  has  declined  to  afford  him  a  remedy. 

Plaintiff  has  had  his  day  in  court,  and  it  is  his  fault  that  he  did 
not  avail  himself  of  the  remedy  suggested. 

Plaintiff  asks  no  money  judgment  against  Mrs.  F.  P.  Williams. 
This  is  not  an  action  ex  delictOy  or  ex  contractu,  or  ex  quasi  contractu; 
nor  is  it  any  hypothecary  action.  He  seeks  to  compel  the  defendant 
to  make  restitution  of  property  he  had  caused  to  be  sequestered  and 
attached.  Of  property  he  caused  to  be  sold  and  reduced  to  proceeds 
pendente  lite;  and,  consequently,  lost  control  of  by  furnishing  insuffl^ 
eient  sureties  on  his  attachment  bond,  and  failing  to  amend  his 
petition  and  sequestration  before  the  sale  took  place. 

m. 

The  judge  a  quo  cites,  in  support  of  his  decree,  no  other  authority 
than  Gory  vs.  Eddins,  13  An.  443.  It  is  a  very  brief  decision,  and 
contains  but  one  sentence  which  is  at  all  applicable,  and  that  is  as 
follows,  viz. : 

'^  Both  parties  were  aware  of  each  other's  privileges  upon  the 
cotton  raised  by  their  common  debtor,  Tiffee,  which  was  shipped  by 
the  defendant;  and  there  was  no  such  bona  fide  sale  of  the  lot 
to  either  of  them  as  to  defeat  the  privilege  of  the  other.'' 

The  manifest  significance  of  that  decision  is,  that  as  the  sale  of  the 
cotton  was  not  in  good  faith,  the  privileges  were  not  affected 
thereby. 

Per  contray  it  was  said  in  Heirs  of  Thompson  vs.  Bell,  4  La.  451, 
that  ^'a  mortgagee  who  has  a  lien  upon  property  which  has  passed 
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into  the  hands  of  another,  other  than  the  mortgagor,  is  not  a  credi- 
tor of  the  third  possessor;  he  has  a  real  right  which  he  may  exercise 
on  the  thing,  and  nothing  more;  a  right  which  is  confined  to  the 
object  affected,  and  ceases  with  its  destraction;  which  producing 
only  responsibility  on  the  possessor  ceases  to  produce  any  when  the 
possession  terminates. 

**  If  this  action  should  be  maintained,  it  is  not  seen  on  what 
grounds  any  person  through  whose  hands  the  thing  subject  to  the 
lien  has  passed,  coald  be  made  responsible  for  the  price  received  by 
him  for  it;  but  this  could  not  be  seriously  contended  for,^^  (Our 
italics.) 

That  doctrine  being  applicable  to  mortgaged  property,  it  is  even 
more  applicable  to  a  lien  on  movable  property,  which  has  no  domi- 
cile or  situs;  and  it  is  evidently  true' that  Mrs.  Williams  is  not  bound 
to  make  restitution  to  the  plaintiff  after  the  cotton  which  was  se- 
questered and  attached  in  her  hands,  has  passed  through  litigation,, 
and  has  been  long  since  consumed. 

When  she  gave  a  forthcoming  bond  for  the  proceeds  of  her  cot- 
ton and  released  it  from  seizure,  it  passed  beyond  the  plaintiff'a 
control  and  that  of  the  court,  and  plaintiff's  lien  was  transferred 
from  the  cotton  and  its  proceeds  to  the  bond  which  was  substituted 
for  it. 

She  became  legally  entitled  to  nse  the  proceeds  at  will  and  in- 
curred no  liability  to  the  plaintiff  whose  only  recourse  was  upon  the 
forthcoming  bond ;  but  when  the  judgment  of  the  court  dissolved 
the  attachment  she  was  released  and  discharged  therefrom. 

Mrs.  Williams  came  under  no  contractual  relations  toward  the 
plaintiff,  Hewitt,  or  his  assigns,  on  account  of  the  sequestration,  aa 
she  was  neither  party  nor  privy  to  the  forthcoming  bond  her  husband 
gave  in  order  to  procure  the  release  of  the  cotton  from  seizure 
thereunder. 

Considering  that  the  decree  of  this  court  had  subjected  her  per- 
sonally, on  account  of  her  having  received  under  dation  enjmiement^ 
a  portion  of  the  crop  on  which  the  plaintiff's  lien  rested  to  the 
extent  that  it  af9rmed  the  judgment  of  the  District  Court  against 
her  husband  and  no  more,  she  voluntarily  paid  off  that  judgment  so 
as  to  relieve  herself  from  any  further  responsibility ;  but  she  did  thia 
notwithbtanding  she  was  andei  no  legal  duty  or  obligation  to  do  so. 
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The  defendant,  T.  J.  Williams,  haying  given  a  forthcoming  bond 
for  the  release  of  the  cotton  from  the  sequestration,  would  have 
been  still  responsible  thereunder  for  the  restitution  thereof  if  he  had 
not  been  released  therefrom  by  our  decree,  with  the  exception  of 
one  thousand  two  hundred  and  fifty  dollars,  which  Mrs.  Williams 
paid  in  full  with  interest  and  cost. 

With  this  statement  of  the  former  case  in  view  let  us  look  into  the 
authorities,  and  ascertain  what  are  the  respective  obligations  of  T. 
J.  Williams,  defendant,  and  Mrs.  F.  P.  Williams,  intervener,  under  • 
their  respective  forthcoming  bonds,  and  what  were  their  respective 
situations  after  the  final  judgment  of  this  court  was  rendered. 

(a)  First  with  respect  to  the  sequestration. 

The  condition  of  the  forthcoming  bond  for  the  release  of  movable 
property  from  sequestration  is  that  the  obligor  shall  be  responsible 
that  same  shall  not  be  sent  away  from  the  jurisdiction  of  the  court; 
'^  that  he  shall  not  make  an  improper  use  of  same,  and  that  he  will 
faithfully  present  them,- after  definitive  judgment,  in  case  he  should 
be  decreed  to  restore  the  same  to  the  plaintiff. "     O.  P.  230. 

In  Downey  vs.  Kenner,  42  An.  1120,  it  was  held  that  sequestered 
property  which  had  been  bonded  by  the  defendant  remaining  in  hia 
possession  afterward  is  still  his  property  *'  until  the  title  has  been 
divested  in  due  course  of  law." 

In  Phifer  vs.  Maxwell,  28  An.  862,  it  was  held  that,  as  the  inter- 
venor  had  appeared  in  the  suit  to  assert  his  privilege  as  a  supply 
creditor  after  the  sequestered  property  had  been  bonded,  it  was  too 
late ;  that  his  recourse  was  against  the  property. 

The  same  rule  was  recognized  and  applied  in  McRae  vs.  Austin,  9 
An.  860;  Williams  vs.  Burnham,  28  An.  76-1;  Bnrbank  vs.  Taylor,  2a 
An.  751,  and  in  Lemann  vs.  Truxillo,  32  An.  65. 

In  Harrison  vs.  Jenks,  23  An.  707,  it  was  held  that  by  the  defend- 
ant bonding  property  which  had  been  sequestered,  did  not  destroy 
the  lien  of  a  previous  intervener  on  the  property ;  but  that  same  was 
secured  thereby. 

In  Carroll  vs.  Hamilton,  30  An.  523,  it  was  held  that  the  value  of 
the  property  sequestered,  and  not  the  amount  of  the  judgment, 
regulates  the  condition  of  the  forthcoming  bond. 

In  Welsh  vs.  Barrow,  9  R.  585,  it  was  held  where  a  forthcoming 
bond  for  the  release  of  sequestered  property  was  taken  under  a  par- 
ticular law,  it  must  be  construed  by  that  law. 
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In  Mulligan  vs.  Vallee,  31  An.  375,  it  web  held  that  the  insertion  in 
&  forthcoming  bond,  nnder  a  writ  of  seqaestration,  of  the  condition 
that  the  surety  should  satinfy  such  judgment  as  may  be  rendered  in 
the  pending  case,  is  illegal  and  not  authorized  by  law. 

(b)  Second,  with  respect  to  the  attachment. 

The  condition  of  the  forthcoming  bond  for  the  release  of  property 
attached  is  [that  the  defendan  '^  will  satisfy  such  judgment,  to  the 
valueof  the  property  attached,  as  may  be  rendered  against  him 
in  the  suit  pending."     C.  P.  259. 

In  Dorr  vs.  Korshaw,  18  La.  57,  it  was  held  that  '^  the  attachment 
having  been  dissolved  by  the  giving  of  a  bond  conditioned  as  the 
law  requires,  the  cotton  was  no  longer  under  the  control  of  the 
court,  and  the  intervenor's  claim  should  have  been  directed  against 
the  person  in  possession  of  the  property;  the  condition  of  the  bond 
entered  into  by  the  defendant  was  not  to  hold  the  cotton  subject  to 
the  order  of  the  court,  but  to  satisfy  such  judgment  as  might  be 
rendered  against  him  in  the  suit  pending. 

''  This  personal  obligation  could  not  be  discharged  by  the  surren- 
der of  the  property  attached,  nor  could  plaintiff,  upon  obtaining 
judgment,  exercise  any  recourse  upon  it. 

"  The  bond  is  a  substitute  for  the  property,  but  only  with  regard 
to  the  attaching  creditor,  and  for  the  sole  purpose  of  satisfying  any 
judgment  he  might  obtain  *  *  *  As  to  the  bond  no  one  can 
avail  himself  of  it  except  the  plaintiff  in  the  writ;  if  Tie  fails  to  obtain 
a  judgment  the  bond  is  discharged.^* 

Ledda  vs.  Maumus,  17  An.  314,  is  to  the  same  effect. 

See  also  to  the  same  effect  the  following  cases,  viz. :  Emanuel  vs. 
Mann,  14  An.  53 ;  Beal  vs.  Alexander,  7  R.  349 ;  McRae  vs.  Austin, 
9  An.  360;  Benton  vs.  Roberts,  2  An.  243;  Wright  vs.  White,  14  An. 
583;   White  vs.  Hawkins,  16  An.  25. 

But  in  Cass  vs.  Ronark,  25  An.  353,  it  was  held  that  the  bonding 
of  property  attached  after  an  intervention  had  been  filed  did  not 
destroy  a  prior  intervention  alleging  a  lessor's  lien  on  the  property, 
nor  divest  his  right. 

In  White  vs.  Hawkins,  supra,  it  was  held  that  when  a  third  person, 
in  whose  possession  property  of  the  defendant  is  attached,  intervenes 
in  the  suit  and  bonds  the  property,  his  liability  on  the  bond  will  be 
irrevocably  fixed  by  a  final  Judgment  against  him  in  the  same  manner 
(18  the  defendant  would  have  been  bound  if  the  property  had  been 
released  on  a  bond  executed  by  him. 
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In  Baker  vs.  Morrison,  4  An.  873,  the  difference  between  the  con- 
ditions of  a  forthcoming  bond  nnder  an  attachment  and  one  nnder^ 
sequestration  was  examined  and  defined,  and  again  in  Jacobson  vs, 
Sevill,  6  An.  277,  and  in  Lemann  vs.  Trnxlllo,  82  An.  65,  and  in 
State  ex  rel.  Jeffrey  vs.  Jndge,  89  An.  1108. 

Prior  to  1876  the  intervenor's  right  to  give  a  forthcoming  bond 
for  the  release  of  an  attachment  was  only  recognized  as  equitable 
merely.  Letchford  vs.  Jacobs,  17  An.  79;  White  vs.  Hawkins,  IQ 
An.  25 ;  Beal  vs.  Alexander,  7  R.  849 ;  Dawson  vs.  Williamson,  22 
An.  585 ;   Slawson  vs.  Ker,  29  An.  295. 

Bnt  this  right  was  denied  all  intervenors  in  sequestrationB,  Clapp 
vs.  Phelps,  19  An.  461. 

This  is  the  condition  the  jnrispradence  was  in  when  Act  51  of  1879 
was  passed,  the  provisions  of  which  are  that  an  intervener  may 
obtain  the  release  of  property  sequestered  or  attached  *'on  executing 
a  forthcoming  bond  in  the  same  manner  and  amount,  within  the 
same  delay  and  with  the  same  effect  as  the  defendant  in  the  suit  is 
now  allowed." 

In  Hawkins  vs.  Beer,  87  An.  53,  it  was  held  that  ^'  the  sole  change 
in  the  intervener's  status  made  by  the  act  of  1876  is  to  enable  him 
to  bond  sequestered  property,"  consequently  the  decisions  quoted 
have  equal  application  to  an  intervener  in  an  attachment  or  seques- 
tration respectively. 

In  either  case — of  an  attachment  or  sequestration — the  lien  of 
the  creditor  is  transferred  by  a  judicial  sale  from  the  property  to  its 
proceeds,  and  they  take  the  place  of  the  property  in  custodia  legis. 
Spencer  Field  &  Co.  vs.  Broderick,  12  An.  552;  Tiernan  vs.  Murrah, 
1  An.  443. 

In  State  ex  rel,  Gerson  vs.  Judge,  87  An.  261,  it  was  held  that 
"  when  the  property  attached  has  been  sold  in  limine j  under  C.  P. 
261,  the  proceeds  take  the  place  of  the  property,  and  still  continue 
to  be  the  property  attached,  and  subject  to  the  right  of  the  defend- 
ant to  bond  in  every  stage  of  the  suit,  under  C.  P.  259." 

In  my  view  the  foregoing  decisions  confirm  my  opinion  as  above 
expressed,  in  the  following  particulars,  viz. : 

1.  That  the   defendant  is  responsible   on  hii^  forthcoming  bond, 
under  the  sequestration,   for  the  restitution   of  the  cotton  or  its 
proceeds  to  the  extent  he  is  commanded  so  to  do  by  the  final  judgment 
in  the  case,  and  no  more, 
45 
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2.  That  the  intervenor  bound  herself  in  her  forthcoming  bond, 
under  the  attachment,  to  pay  such  judgment  as  might  be  rendered 
against  the  defendant,  in  the  suit  pending  on  the  attachment ;  but 
that  as  the  plaintiff  failed  to  obtain  judgment  against  the  defendant 
on  the  attachment,  the  bond  is  discharged. 

8.  That,  in  the  absence  of  any  reservation  in  the  judgment  in 
respect  to  the  intervenor,  she  is  not  liable  for  the  restitution  of  the 
property  or  its  proceeds  to  a  greater  extent  than  the  amount  for  which 
judgment  ia  given  against  the  defendant,  T.  J.  Williams. 

4.  That  having  received  the  cotton  from  her  husband  in  part  pay- 
ment of  her  paraphernal  claims,  she  can  not  be  compelled  to  make 
restitution  on  account  of  plaintiff's  privilege,  because  the  proceeds 
of  the  cotton  passed  through  her  hands,  and  were  consumed  prior  to 
the  institution  of  this  suit,  and  are  no  longer  in  esse, 

5.  That  this  court  having  found  and  decided  that  it  was  illegal  for 
the  judge  a  quo  to  maintain  and  preperve  in  statu  quo  the  plaintiff's 
privilege  with  regard  to  the  unmatured  part  of  his  claim  at  date  of 
original  suit,  and  reversed  his  judgment  in  that  respect,  is  conclusive 
evidence  that  the  judgment  only  recognized  and  enforced  the 
plaintiff 's  privilege  to  the  extent  of  the  matured  portion  thereof, 
and  same  is  a  bar  to  a  subsequent  suit  against  the  intervenor  for  a 
greater  amount,  she  having  paid  and  discharged  the  amount  for 
which  there  was  judgment. 

IV. 

Mrs.  Williams'  position  with  regard  to  her  pleas  of  res  adju^icata 
and  no  cause  of  action  is,  that  in  her  intervention  in  the  previous 
suit,  she  set  up  her  claim  to  the  one  hundred  and  thirty -six  bales  of 
•cotton  under  the  dation  en  paiement,  and  denied  plaintiff's  right  to 
seize  same  under  his  sequestration  or  attachment,  and  that  plaintiff 
joined  issue  with  her  on  that  question  by  an  answer  which  aflSirmed 
his  privilege  on  the  cotton,  and  his  right  to  enforce  the  same 
thereon. 

That  notwithstanding  the  judgment  of  the  court  maintained  her 
title,  and  at  the  same  time  recognized  plaintiff's  seizure  of  her  prop- 
erty as  subject  to  his  privilege,  yet  the  decree  was  expressly  limited 
to  the  matured  part  of  the  indebtedness  of  T.  J.  Williams,  which  she 
has  paid  and  fully  satisfied,  leaving  nothing  whatever  due  thereon. 

That  that  decree  forms  res  adjudicata  as  between  plaintiff  and  her. 
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and  bars  and  estops  him  from  urging  his  priviiege  against  her  in  this 
suit,  because  the  thing  demanded  is  the  same,  the  demand  is  founded 
on  the  same  cause  of  action,  the  demand  is  between  the  same  par- 
ties, and  formed  by  them  against  each  other  in  the  same  quality. 

The  plea  exactly  fulfils  all  the  requisites  of  the  Code.  R.  C.  C. 
2285,  2286. 

The  judgment,  as  between  plaintiff  and  defendant  in  the  original 
suit,  was  one  of  non-suit  merely  with  respect  to  the  portion  of  the 
latter's  indebtedness  which  was  not  then  due ;  but,  with  respect  to 
the  intervenor's  demand,  it  was  a  finality,  because  there  was  noth- 
ing in  the  judgment  therein  which  was  reserved  as  to  her  which  she 
has  not  since  fully  paid,  leaving  her  subject  to  no  other  liability. 

In  the  former  suit  her  cotton  was  subjected  to  seizure  in  the  en- 
forcement of  plaintiff's  supply  lien;  but  in  that  litigation  she  was 
adjudged  to  be  the  owner  of  same  and  necessarily  of  its  proceeds. 

In  that  suit  she  appeared  as  intervenor,  but  in  this  she  is  made 
defendant;  but  the  demand  made  in  each  case,  as  to  her,  is  formed 
by  and  between  them  and  against'  each  other,  '^  in  the  same  qual- 
ity" (R.  C.  C.  2286),  she  being  called  upon  to  produce  the  same  pro- 
ceeds which  figured  in  the  former  case  in  order  to  subject  them  to 
the  same  privilege. 

The  authority  of  the  thing  adjudged  is  a  presumption  established 
by  law,  the  essentials  of  which  are  (1)  that  ''  the  thing  demanded 
must  be  the  same;"  (2)  '*  the  demand  must  be  founded  on  the  same 
cause  of  action"  (3)  the  demand  '*  must  be  between  the  same  par- 
ties "  (4)  they  must  be  formed  by  the  parties  <*  against  each  other 
in  the  same  quality."     R.  0.  C.  2286  (2265). 

While  the  foregoing  provisions  of  the  Code  are  quite  plain  and  not 
difficult  of  appreciation,  it  will  not  be  amiss  to  make  a  cursory  ex- 
amination of  authorities  bearing  on  the  subject. 

Our  jurisprudence  has  been  consistent  and  uniform  to  the  effect 
that  'Mt  matters  not  under  what  form,  whether  by  petition,  excep- 
tion, rule,  or  intervention,  the  question  be  presented,  whenever  the 
same  question  recurs  between  the  same  parties^  ev^en  under  a  differ- 
ent form  of  procedure,  the  exception  of  res  adjudicata  estops, 
Plicque  vs.  Perret,  19  La.  318;  Trescott  vs.  Lewis,  12  An.  197;  City 
Bank  vs.  Walden,  1  An.  47;  Consolidated  Association  vs.  Mason,  23 
An.  619;  Sewell  vs.  Scott,  35  An.  553. 

In  Ledoux,  Administrator,  vs.  Burton,  30  An.  576,  it  was  held  that 
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<<  when  the  issues  in  the  second 'suit  are  the  same  as  those  in  a  pre- 
vions  suit  between  the  same  parties,  that  additional  parties  appear 
in  the  second  suit  will  not  prevent  the  judgment  in  the  former  suit 
having  the  effect  of  rea  adjudicata  as  between  the  parties  who  ap- 
peared in  both  suits,  in  the  same  capacities." 

In  that  case  the  court  held  that  a  judgment  rendered  on  a  peti- 
tion for  an  injunction,  filed  by  a  third  opponent  who  claimed  the 
property  seized,  will  be  a  perpetual  bar  against  the  plaintiff  in  exe- 
cution. 

In  Shelton  vs.  Brown,  22  An.  162,  It  was  decided  that  a  party- 
having  set  forth  his  demand  by  intervention,  and  his  rights  having 
been  passed  upon,  is  estopped  by  the  plea  of  re8  adjitdicata  from 
prosecuting  a  different  action  on  the  same  demand  against  the  same 
party. 

In  Succession  of  Bnrnford,  1  An.  92,  the  court  said:  ''The  only- 
test  as  to  the  effect  of  a  decree  is  its  finality  as  to  the  matters  em- 
braced in  it,  and  its  having  the  requisites  of  Art.  2265  of  the  Code," 
now  2286. 

In  Trescott  vs.  Lewis,  supra,  the  court  held  that  *'  the  form  of  pro- 
cedure is  immaterial;  if  proper  parties  join  issue  upon  questions 
either  of  law  or  fact  before  a  competent  court  they  must  abide  by 
the  decision." 

In  Heroman  vs.  Louisiana  Institute,  etc.,  34  An.  805,  it  was  held 
that  matters  once  determined  by  a  court  of  competent  jurisdiction^ 
if  the  judgment  has  become  final,  can  never  be  called  into  question 
by  the  parties  or  their  privies. 

The  opinion  of  text- writers  and  courts  of  other  juridisctions  are  in 
perfect  accord  with  the  text  of  our  Code  and  the  decisions  of  this 
court  on  the  subject. 

In  a  standard  work  on  Rea  Adjudicata  we  find  the  following  per- 
tinent extracts',  viz. : 

''An  interpleader  is  concluded  by  the  result  as  well  as  the  original 
parties.  *  *  *  So  where  in  an  attachment  a  third  party  inter- 
pleaded and  claimed  the  attached  property  as  his  own.  and  the  judg- 
ment was  that  defendant  was  the  owner,  and  afterward  the  inter- 
pleading claimant  brought  a  direct  action  against  the  constable  in 
possession  of  the  goods  under  the  attachment  writ,  the  judgment  as 
to  the  right  of  property  on  the  issue  raised  by  the  interpleader  was 
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held  to  bar  the  second  action."  Wells'  Res  Adjudicata,  Sec.  24; 
Richardson  vs.  Watson,  23  Mo.  34. 

^*  The  relative  positions  of  the  parties  to  the  record  in  the  two 
actions  is  not  regarded  as  material.  They  may  be  respectively  plain- 
tiff and  defendant,  and  defendant  and  plaintiff  without  altering  the 
result  of  the  first  litigation  between  them,  because  it  is  nevertheless 
an  issue  between  the  parties."     Id,,  Sec.  21. 

^'  The  rule  is  that  a  judgment  is  conclusive  between  parties  and 
privies  in  any  subsequent  suit."     Id.,  Sec.  12. 

That  author  says  that  it  has  been  held  <^  that  not  only  is  the  judg- 
ment of  a  court  conclusive  on  all  questions  actually  and  formally 
litigated,  but  likewise  as  to  all  questions  within  the  issue,  whether 
formally  litigated  or  not,  that  is  to  say,  all  matters  which  are  im- 
pliedly and  necessarily  within  the  issue  joined,  and  the  determina- 
tion of  which  is  necessarily  included  in  the  judgment."  Id.,  Sec. 
217;  Ballinger  vs.  Oragin,  31  Barb.  534. 

That  author  says  ''  the  principle  is  the  same,  whether  the  matter 
which  might  have  been  adjudicated  in  the  first  suit  would  have  been 
a  ground  of  the  action,  or  a  defence  to  the  plaintiff's  case."  Id., 
Sec.  253. 

The  Illinois  court,  quoting  from  Bigelow  on  Estoppel,  say: 

'*  It  follows  also,  from  the  authorities  considered,  that  a  valid 
judgment  for  the  plaintiff  sweeps  away  every  defence  that  should 
have  been  raised  against  the  action,  and  this,  too,  for  the  purposes 
of  every  subsequent  suit,  whether  founded  on  the  same  or  a  differ- 
ent cause."     Keller  vs.  Douline,  70  111.  385. 

And  Mr.  Wells  says : 

^*So  that  if  the  precise  issue  of  the  former  suit,  necessary  to  the 
determination  of  the  controversy  therein,  be  again  brought  between 
the  parties  in  the  latter  action,  even  though  collaterally,  yet 
relevantly  and  materially,  the  former  decree  must  conclude  the 
matter  from  further  dispute."     Rea  Adjudicata,  Sec.  304. 

Such  is  also  the  jurisprudence  of  the  Supreme  Court  of  the  United 
States,  and  the  governing  principle  is  nowhere  better  stated  than  in 
Aurora  City  vs.  West,  7  Wallace,  82,  in  which  the  court  employ  this 
•explicit  language,  viz. : 

''  Coarts  of  justice,  in  stating  the  rule,  do  not  always  employ  the 
same  language ;  but  where  every  objection  urged  in  the  second  suit 
was  open  to  the  party  within  the  legitimate  scope  of  the  pleadings  in 
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the  first  suit,  and  might  have  been  presented  in  that  trial,  the 
matter  must  be  considered  as  having  passed  in  rem  <i^iidicatam^  and 
the  former  judgment,  in  such  a  case,  is  condasive  between  the 
parties." 

Mr.  Wells  farther  states  the  rule  to  be  that  contestants  are  not 
allowed  to  split  np  a  cause  of  action,  even  where  they  have  an  elec- 
tion of  different  remedies,  into  different  actions,  or  to  supplement  an 
incomplete  remedy  they  may  have  selected  at  the  first,  by  availing 
themselves,  subsequently,  of  another.  Rea  Adjudicata,  Sec.  222 ; 
Sims  vs.  Zaue,  24  Penn.  St.  243. 

On  this  resume  of  authority  Mrs.  Williams'  plea  of  res  cLdjvdicata 
should  have  been  sustained  by  the  judge  a  quo. 

V. 

The  disorder  of  the  husband's  affairs  authorizes  the  wife  to  peti- 
tion the  court  for  a  separation  of  property,  and  a  money  judgment 
against  him  for  her  paraphernal  claims  (R.  0.  0.  2425)  ;  and  the  law 
allows  the  husband  to  transfer  to  his  wife  property  in  the  replace- 
ment of  her  dotal  and  other  effects  he  has  alienated.     R.  C.  0.  2446. 

The  paraphernal  funds  of  the  wife  passing  into  the  hands  of  her 
husband,  and  having  been  used  by  him  during  the  marriage^  same 
constitutes  a  charge  against  the  community. 

In  Downs  vs.  Morrison,  13  An.  379,  it  was  decided  that  money 
belonging  to  the  wife,  received  by  the  husband  during  the  marriage, 
constitutes  a  charge  against  the  community. 

It  was  so  decided  in  the  following  cases,  viz. :  Harrell  vs.  Harrell, 
12  An.  550;  Mercier  vs.  Oanonge,  12  R.  385;  Succession  of  Thomas, 
12  R.  215;  Jeaudron  vs.  Boudraux,  1  R.  383;  Succession  of  Foreman, 
38  An.  700. 

The  Code  declares  only  that  *<  the  debts  of  both  husband  and  wife, 
anterior  to  the  marriage^  must  be  acquitted  out  of  their  personal  and 
individual  effects"  (R.  0.  0.  2403),  not  those  contracted  during  the 
marriage. 

There  is,  therefore,  no  doubt  of  the  husband's  right  to  transfer  to 
his  wife  community  property  in  replacement  of  her  paraphernal 
money  which  he  received  and  used  during  the  marriage — she  not 
being  personally  responsible  for  the  payment  of  community  debts. 
R.  C.  C.  2410,  2411;  Stuffier  vs.  Puckett,  30  An.  813. 

Consequently  Mrs.  Williams  was  legally  entitled  to  receive  from 
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her  husband  community  property  in  partial  payment  of  her  para- 
phernal claims,  and,  on  that  account,  she  incurred  no  liability  to  the 
plaintiff  as  a  community  creditor. 

And  it  was  decided  in  Levy  vs.  Morgan,  88  An.  532,  that  "  there 
is  no  difference  to  be  made  whether  the  transfer  takes  place  after 
the  judgment  of  separation  or  without  such  judgment."  Thompson 
vs.  Freeman,  84  An.  992 ;  Leman,  Abraham  &  Go.  vs.  Levy,  30  An. 
746 ;  Judice  vs.  Neda,  8  An.  485 ;  Succession  of  Webre,  85  An.  206. 
But  if,  under  exactly  similar  circumstances,  the  husband  gives  to  a 
preference  creditor,  other  than  his  wife,  property  in  settlement  of 
his  claim,  to  the  neglect  of  another,  his  remaining  property  be- 
comes liable  to  attachment. 

This  is  the  situation  in  which  T.  J.  Williams  finds  himself ;  and  his 
privileged  creditors  have  seized  the  property  which  he  transferred 
to  his  wife,  in  partial  payment  of  her  paraphernal  claims  by  dation 
en  paiement. 

Not  only  so,  but,  notwithstanding  she  intervened  in  that  suit,  and 
litigated  the  creditor's  right  to  a  final  judgment  in  this  court,  the 
same  creditor  is  still  pursuing  her,  demanding  a  judgment  against 
her,  because  the  property,  no  longer  in  es^e,  passed  through  her 
hands. 

For  this  proceeding  there  is  neither  precedent  nor  authority;  but 
dnce  establish  the  proposition  as  tenable,  and  every  bank,  broker  or 
factor,  through  whose  hands  any  agricultural  products  may  have 
passed  in  the  course  of  trade,  will  at  once  become  amenable  to  suit 
by  the  supply  creditor. 
This  surely  can  not  be  the  law. 


No.  12,033. 

In  the  Matter  of  the  Pelican  Saw -Mill  and  Manufacturing 
Company  in  Liquidation. 

ON  MOTION  TO  DISMISS. 

An  order  of  court  approving  and  homologating,  so  far  as  not  opposed,  a  tableau 
of  distribution  filed  by  the  receiver  of  a  corporation.  Is  subject  to  be  appealed 
from  by  a  creditor  of  the  corporation,  even  though  he  did  not  oppose  the 
tableau  in  the  District  Court.  The  right  of  appeal  is  not  cut  off  because  other 
parties  had  filed  oppositions  covering  all  the  items  of  the  tableau. 
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ON  THE  HBRITS. 

A  judgment  approving  an  account  rendered  ten  clear  days  after  the  first  insertion 

of  notice  to  creditors  was  not  prematurely  rendered. 
A.a  the  account  of  the  receiver  was  homologated  without  proof  the  Judgment  can 

not  be  maintained. 

APPEAL  from  the  Civil  District  Coart  for  the  Parish  of  Orleans. 
Elli8,  J. 


Rice    dt    Montgomery  and    Frank    L.    Richardson    for    Receiver, 
Appellee. 


Benjamin  Rice  Forman  for  F.  P.  Bankston  and  J.  B.  Pelloat,  Cred- 
itors, Appellants. 


Submitted  on  motion  to  dismiss  January  6,  1896. 

Opinion  on  motion  to  dismiss  handed  down  January  20,  1896. 

Argued  and  submitted  on  merits  March  13,  1896. 

Opinion  handed  down  March  23,  1896. 


On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

NicHOLiiS,  C.  J.  J.  H.  O'Connor,  receiver,  filed  in  the  District 
Court  a  provisional  account  of  his  disbursements ;  prayed  that  the 
«ame  be  advertised;  that  after  due  advertisement  the  account  be 
approved  and  homologated ;  and  that  he  be  authorized  to  distribute 
the  funds  in  his  hands  in  accordance  therewith. 

F.  P.  Bankstone  appears  on  the  account  as  a  creditor  of  the  com- 
pany as  holder  of  two  of  the  company's  notes,  one  for  one  hun- 
dred and  twenty  dollars,  the  other  for  two  hundred  and  thirty -nine 
dollars  and  sixty -four  cents,  and  Peter  Pelloat  as  a  creditor  as 
liolder  of  a  note  for  two  hundred  and  thirty-three  dollars  and 
seventy -four  cents. 

The  account,  under  orders  of  court,  was  duly  advertised. 

On  November  27,  1895,  the  District  Court  ordered  that  the  pro- 
visional account  be  approved  and  homologated,  so  far  as  not  opposed. 

On  December  5,  F.  P.  Bankstone  and  J.  P.  Pelloat,  alleging  ''that 
they  were  aggrieved,  and  that  there  was  error  to  their  prejudice  in 
the  final  judgment  homologating  the  provisional  account ;  that  they 
jire  creditors  of  the  insolvent  corporation  in  liquidation,  that  accounts 
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are  allowed  on  said  account,  which  are  not  due,"  moved  for  and 
obtained  an  order  for  a  suspensive  appeal  from  the  jadgment  of 
homologation. 
The  receiver  has  moved  to  dismiss  the  appeal  on  the  grounds : 

1.  The  judgment  is  interlocutory  and  not  final. 

2.  The  motion  and  order  to  homologate  in  so  far  as  not  opposed 
is  an  ex  parte  order  having  for  its  effect  only  the  exclusion  of  opposi« 
tions  being  filed  after  the  date  of  the  order. 

3.  It  appears  by  the  record  that  all  of  the  items  of  the  account 
were  opposed  so  that  no  final  judgment  was  rendered  and  a  trial  was 
necessary  before  the  account  could  be  finally  homologated. 

4.  Because  appellants  delayed  to  file  any  oppositions  to  said 
account  within  the  legal  delays;  they  have  not  filed  any  opposition 
aince  or  attempted  to  do  so,  and  they  are  aggrieved  by  the  order  to 
homologate. 

5.  Because  it  is  not  necessary  to  introduce  proof  of  the  validity  of 
the  account  other  than  the  affidavit  of  the  accountant  when  there  is 
no  opposition  thereto,  which  affidavit  was  on  file  herein,  and  in  this 
cause  appellant  filed  no  opposition. 

6.  Appellant  has  not  filed  a  full  and  complete  transcript  of  the 
record  of  the  lower  court  and  has  omitted  the  four  oppositions  filed. 

We  find  an  admission  in  the  transcript  to  the  effect  that  in  obtain- 
ing  the  judgment  homologating  the  account  of  the  receiver  so  far  as 
not  opposed,  no  note  of  evidence  was  taken  and  no  evidence  was 
offered  except  the  affidavit  of  the  deputy  clerk,  Rankin,  that  the  * 
account  had  been  advertised  in  English  and  French  for  ten  days  and 
four  oppositions  had  been  filed  thereto. 

The  transcript  was  made  out  according  to  instructions  received 
by  the  clerk  from  appellants'  counsel.  In  respect  to  the  last  ground 
of  dismissal,  they  say  that  they  thought  the  oppositions  filed  were 
entirely  immaterial  on  the  appeal,  and  that  they  had  in  their  in- 
structions to  the  clerk  followed  Rule  1,  par.  6,  and  omitting  all  im- 
material matter,  had  brought  up  the  appeal  on  an  agreed  statement 
of  facts.  That  if  the  court  thought  a  knowledge  of  the  oppositions 
material,  they  asked  for  an  order  in  the  nature  of  a  certiorari  to 
bring  up  copies,  or  to  grant  appellants  leave  to  do  so  and  not  dis- 
miss the  appeal  if  an  error  had  been  committed  in  that  respect. 

Appellants  maintain  that  a  judgment  signed  by  the  judge  ordering 
the  payment  of  fifteen  thousand  three  hundred  and  thirty -three 
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dollars  of  the  assets  of  an  insolvent  corporation  is  clearly  a  final 
jadgment  as  to  all  persons  who  have  not  filed  oppositions  thereto 
before  its  rendition.  They  contend  that,  on  application  for  the  ho- 
mologation of  an  account,  proof  is  required  in  all  cases  as  is  required 
in  confirming  jadgments  by  default.  That  on  an  appeal  of  this 
character,  two  questions  usually  arise :  Was  the  judgment  premature? 
Was  it  sustained  by  suflBlcient  evidence? 

Referring  to  the  four  oppositions  which  had  been  filed,  they  say 
that  those  who  have  opposed  the  account  have  control  of  their  op- 
positions and  they  may  at  any  time  withdraw  them. 

We  can  not  accede  to  the  proposition  that  an  order  of  court  ho- 
mologating a  tableau  of  distribution  presented  by  the  administrator 
of  a  succession,  or  a  receiver,  as  far  as  not  opposed,  is  not  appeal- 
able for  the  reason  that  it  is  merely  an  interlocutory,  not  a  final 
decree.  Appellee  himself  shows  by  authority  that  within  a  limited 
time,  if  the  order  be  not  appealed  from,  the  funds  would  be  paid  out 
to  the  various  creditors  named  in  the  account.  This  would  or  might 
lead  to  irreparable  injury  to  other  creditors.  It  is  claimed  that  the 
effect  of  the  decree  is  simply  to  close  the  door  to  further  opposi- 
tions; but  this  very  closing  of  the  door  may  itself  be  wrongful  and 
injurious.  It  might  be  that  the  account  had  not  been  duly  and 
legally  advertised,  or  that  the  account  had  been  prematurely  ho- 
mologated. This  would  be  an  issue  we  think  properly  to  be  pre- 
sented on  appeal.  There  may  be  other  issues  of  similar  character, 
'  which  we  can  not  now  anticipate.  Appellee  says  that  in  this  par- 
ticular case  there  is  no  propriety  or  necessity  for  an  appeal,  as  there 
are  now  pending  undisposed  of,  four  oppositions  to  the  same  account 
covering  all  the  items  of  the  account.  The  oppositions  are  not  in 
the  transcript,  but  appellants  do  not  deny  that  they  are  of  the  char- 
acter stated,  and  for  the  purposes  of  this  motion  we  can  assume  that 
they  are  as  appellee  represents  them  to  be. 

Upon  this  assumption  we  do  not  think  the  appeal  should  fail.  The 
fact  that  appellants  might  be  still  in  time  to  join  in  these  oppositions 
does  not  destroy  the  right  of  appeal.  The  fact  that  an  existing  legal 
right  may  be  injudiciously  or  unnecessarily  exercised  does  not 
authorize  a  court  to  declare  the  right  non-existent.  Byrne  vs. 
Hooper  et  ale.,  2  Rob.  229;  Succession  of  Jerome,  21  An.  291;  Suc- 
cession of  Rhea,  81  An.  323;  Newman  vs.  Judge,  82  An.  207;  Horde 
vs.  Erskine  et  al,,  38  An.  873. 
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The  penalty  for  such  an  exercise  of  a  right  would  finally 
develop  itself,  but  in  a  different  manner.  We  do  not  feel  at  liberty 
to  anticipate,  on  a  motion  to  dismiss,  the  issues  which  the  appellants 
propose  to  submit  to  us.  On  a  trial  of  the  merits  we  could  announce 
certain  issues  as  not  having  been  properly  brought  up  on  appeal,  and 
others  as  having  no  merit. 

Should  the  present  casei  be  one  where  either  improper  issues  or 
untenable  issues  be  presented,  appellee  will  suffer  no  injury  by  hav- 
ing our  conclusion  announced  after  a  full  presentation  of  the  case. 

On  the  Merits. 

The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  principal  facts  of  this  case  were  stated  in  decid- 
ing the  motion  presented  by  the  appellee  to  dismiss  the  appeal. 

It  is  in  consequence  only  needful  to  state  that  the  two  points 
argued  at  the  bar  were : 

1.  The  judgment  of  homologation  was  premature. 

2.  There  is  no  evidence  in  support  of  the  judgment. 

The  facts  as  to  the  first  issue  presented  are :  That  notice  of  the  fil- 
ing of  the  account  was  advertised  on  the  16th,  20bh  and  25th  of 
November.  The  judgment  was  rendered  and  signed  on  the  27th  of 
that  month. 

As  to  the  second  point  at  issue,  no  note  of  evidence  was  taken 
and  no  evidence  offered,  save  evidence  of  the  fact  that  notice  of 
the  filing  of  the  account  had  been  advertised. 

The  receiver  made  oath  to  a  statement  of  his  account,  of  which 
the  following  is  a  copy : 

''  The  receiver  has  on  hand  under  process  of  collection  the  an- 
nexed list  of  claims,  which  on  inquiry  are  reported  as  may  possibly 
be  collected.  He  has  also  on  hand  in  the  parish  of  St.  Tammany, 
on  the  Tchefuncta  river,  a  flatboat  with  a  floating  saw -mill  upon  it, 
and  sunk  in  the  river,  of  which  there  is  a  possibility  of  his  realizing 
two  thousand  dollars.  Also  a  large  number  of  logs  in  the  same  par- 
ish; the  most  of  them  are  sunk  in  the  river,  for  which  he  is  endeav- 
oring to  get  one  thousand  dollars  and  is  endeavoring  to  find  a  pur- 
chaser for  them.  An  order  of  court  has  been  obtained  to  appraise 
these  effects;  attachments  have  been  issued  at  the  suit  of  the  cred- 
itors against  these  logs. 

''  Application  has  been  made  to  the  city  for  a  reduction  of  taxes." 
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Recurring  to  the  first  point:  the  objection  is  that  the  required 
delays  had  not  been  given  prior  to  homologating  the  account;  that 
in  counting  the  days  neither  the  day  when  the  citation  is  served  nor 
the  day  when  the  delay  expires  are  counted  as  counted  here. 

With  reference  to  these  delays  a  simUar  objection  was  urged  in 
Font  et  al.  vs.  Oulf  State  Land  and  Improvement  Company,  47 
An.  272. 

In  that  case  the  citation  was  served  on  the  9th  of  April  and  the 
default  was  taken  on  the  20th. 

The  court  said:  ''We  note  the  contention  that  the  20th  is  not  to 
be  counted,  because  it  is  claimed  the  delay  expired  on  that  day.  If 
it  did,  it  would  not  avail  the  defendant,  not  making  the  application 
till  the  23d.  The  day  the  delay  expired,  in  our  view,  was  the  19th, 
the  20th  was  no  portion  of  the  delay."  This  view  completely 
answers  appellant's  contention  on  this  point. 

The  other  ground :  that  there  was  no  evidence  taken  prior  to  the 
homologation  of  the  account  is  true,  as  before  stated,  in  so  far  as  re- 
lates, to  the  facts.  The  affidavit  of  the  receiver  of  record,  copied 
above,  relates  to  property  in  bis  possession  and  to  acts  of  adminis- 
tration without  reference  to  his  account.  The  receiver  does  not 
swear  to  the  correctness  of  this  account  in  this  ex  parte  affidavit 
which  forms  part  of  the  account. 

The  presumption  is  that  the  receiver  presented  to  the  court  an 
account  he  understood  as  being  correct  and  presumably  it  is  correct, 
although  the  affidavit  is  silent  upon  that  subject. 

But  the  presumption  supporting  the  act  of  a  receiver  who  is  an 
officer  of  the  court,  i.  e.  the  presumption  omnia  rite^  will  not  itself 
sustain  the  correctness  of  a  judgment  dependent  upon  evidence  for 
its  validity. 

In  several  decisions,  notably  in  the  case  of  Succession  of  Bellocq, 
28  An.  155,  it  was  decided  that  evidence  sustaining  an  account 
should  be  introduced. 

In  other  decisions,  in  view  of  the  fact  that  evidence  to  sustain 
many  items  would  cost  more  than  the  amount  of  the  items  them- 
selves, the  court  abated  the  stringency  of  the  rule  requiring  the 
proof  of  each,  and  the  administrator  or  executor's  account,  upon 
limited  showing,  was  admitted  and  approved.  Succession  of  Bau- 
man,  30  An.  1188,  1139. 

We  do  not  desire  to  express  any  dissent  from  this  last  cited 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  717 

Verrler  T8.  Sheriff. 

deciBion.  It  is  obvioas,  however,  as  an  authority  ic  would  not  sup  - 
port  the  conclusion  that  all  evidence  can  be  dispensed  with  in 
homologating  an  account. 

If  accounts  can  be  thus  homologated  in  so  far  as  not  opposed, 
they  can  be  also  homologated  without  further  proof  when  do  oppo- 
sition is  filed ;  this  would  be  in  direct  conflict  with  several  well  con- 
sidered cases. 

The  account  should  at  least  receive  the  sworn  approval  and  sup- 
port of  the  accountant  as  a  basis  for  the  judgment  of  approval. 

We  adhere  to  the  authorities  requiring  some  proof  of  the  correct- 
ness of  an  account  prior  to  its  homologation  as  a  whole,  or  in  so  far 
as  not  opposed. 

In  this  case  the  legal  maxim  conatructio  legia  non  facet  injuriam 
pertinently  applies;  the  syndic  or  receiver,  appellee,  is  not  specially 
interested,  and  if  interested  his  burdens  are  not  greatly  increased, 
as  it  requires  no  more  ability  and  energy  to  defend  against  a  num- 
ber of  oppositions  or  a  few  presenting  substantially  the  same  issue. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  reversed  and  annulled,  and  this  case  is  remanded 
to  the  District  Court  for  the  trial  of  such  issues  as  may  be  raised 
before  the  court. 

Appellee  to  pay  costs. 


No.  11,997. 


Beattie  &  Beattie  for  Plaintiff,  Appellant,  cite:  12  An.  457;  26 
An.  232;  29  An.  624;  32  An.  792;  37  An.  867;  43  An.  236;  46  An. 
357,  1284. 


Theodore  Vebrier  vs.  P.  E.  Loris,  Sheriff.  Jg  Ji^ 


The  administrator  of  the  saccession  of  a  deceased  wife  is  without  right  or  author-  48    717 

Ity  to  take  possession,  or  assume  control  of  property  held  in  community  be-  ^--ftrft 

tween  the  deceased  and  the  surviving  jiusband  and  usufructuary,  or  to  sell  the  V^5  1\^ 
same  for  the  purpose  of  paying  debts  of  the  community,  notwithstanding  they  43     727 

are  debts  which  the  community  owes  to  the  separate  pdraphernal  estate  of  the  124     6^ 

wife. 

APPEAL    from   the   Eighteenth  Jadlcial  District  Court    for    the 
Parish  of  Lafourche.     Caillouetj  J, 


126     IflO 
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Clay  Kncbloch  <&  Son  for  Louis  Devillard,  Defendant,  Appellant. 


Argaed  and  submitted  January  10,  1896. 
Opinion  handed  down  March  23,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  opposition  to  a  judicial  sale  of  real  estate 
coupled  with  an  injunction  predicated  on  the  following  grounds,  viz. : 

That  the  property  in  controversy,  which  consists  of  a  fractional 
lot  of  ground  with  a  brick  building  and  other  improvements  thereon, 
situated  in  the  town  of  Thibodaux,  was  purchased  by  plaintiff  on  the 
13th  of  June,  1891,  and  that  same  has  been  advertised  for  sale  at 
public  auction  for  the  purpose  of  paying  debts,  at  the  instance  of  one 
Louis  Devillard,  pretending  to  be  the  administrator  of  the  estate  of 
his  (petitioner's)  deceased  wife,  Jeanne  Claude  Devillard. 

That  unless  restrained  and  prohibited  from  so  doing  he  will  pro- 
ceed to  sell  said  property  and  convey  a  title  thereto  upon  the  ad- 
j  udicatee  at  said  sale  to  his  great  and  irreparable  injury. 

That  while  petitioner  believes  that  such  sale  and  adjudication, 
when  made,  will  be  an  absolute  and  utter  nullity,  in  so  far  as  it  may 
pretend  to  convey  a  title  to  a  purchaser,  should  there  be  one,  he 
is  unwilling  to  allow  same  to  take  place  If  he  can  avert  or  pre- 
vent it. 

In  addition  to  the  foregoing,  petitioner  alleges  that  said  sale  pro- 
ceedings were  without  notice  to  him,  wrong  and  illegal  in  them- 
selves  done  in  bad  faith,  with  malice  and  without  probable  cause, 
operate  as  a  slander  of  his  title,  and  have  caused  him  great  and 
irreparable  damage  and  injury. 

The  prayer  of  the  petition  is  that  the  sale  be  perpetually  enjoined 

and  for  judgment  personally  and  in  solido  against  the  sheriff  and 

administrator  in  the  following  items  of  damages,  viz. : 

Attorneys'  fees $400 

Slander  of  title 500 

Injury  to  credit 200 

$1100 

The  answer  of  Louis  Devillard  is  that  he  is  the  duly  appointed, 
qualified  and  acting  administrator  of  the  succession  of  Jeanne  Claude 
Devillard,  late  wife  of  Theodore  Verrier  (plaintiff  in  injunction), 
and  that  the  property  in  controversy  belonged  to  the  matrimonial 
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commiinity    theretofore  existing  between  the    deceased    and  the 
plaintiff. 

That  said  property  was  advertised  for  sale  for  the  purpose  of  pay- 
ing debts  of  the  said  community  and  snccession  in  pursuance  of  an 
order  of  court  which  was  granted  for  that  purpose. 

That  the  illegal,  wrongful  and  malicious  issuance  of  the  writ  of 
injunction  has  caused  said  succession  damages  to  the  extent  of  one 
hundred  and  fifty  dollars,  and  one  hundred  and  fifty  dollars  addi- 
tional in  the  way  of  court  costs  and  advertising  sale  and  interest 
which  accumulated  upon  the  debts  of  the  succession. 

Wherefore,  he  prays  for  the  dissolution  of  the  injunction  and  judg- 
ment against  the  plaintiff  and  the  surety  upon  his  injunction  bond 
in  the  sum  of  three  hundred  dollars  and  costs. 

On  the  trial  there  was  judgment  perpetuating  the  injunction  and 
restraining  sale  of  the  property  of  the  community  under  the  order 
of  the  court  to  pay  debts ;  but  that  decree  was  conditioned  upon  the 
plaintiff,  as  surviving  husband  and  usufructuary,  paying  all  the  debts 
of  the  community,  and  particularly  the  debt  due  to  the  separate 
estate  of  the  wife  '<  within  a  period  of  ninety  days,  otherwise  the 
administrator  shall  have  the  right  to  renew  his  application  for  an 
order  for  a  sale  to  pay  debts  and  liquidate  the  community." 

The  judgment  rejected  the  plaintiff's  demand  for  damages  in  toto. 

From  that  judgment  the  plaintiff  prosecutes  this  appeal,  resisting 
the  reservation  as  specified  herein ;  and  in  this  court  the  defendant 
administrator  answers  the  appeal  and  avers  that  the  judgment  ap- 
pealed from  is  erroneous  and  should  be  reversed — reiterating  the 
charges  contained  in  his  answer  in  the  lower  court. 

Having  gone  over  the  pleadings  and  judgment  we  find  that  there  is 
presented  for  consideration  and  decision  the  solitary  question  of  law : 
whether  or  not  the  administrator  of  the  succession  of  the  deceased 
wife  can  sell  property  of  the  legal  community  for  the  purpose  of 
paying  the  debts  of  the  community  during  the  lifetime  of  the  sur- 
viving husband?  And  in  case  that  question  is  decided  in  the  negative, 
whether  or  not  the  judge  a  quo  had  the  leeal  right  to  make  in  his 
judgment  the  reservation  he  did. 

Unquestionably  the  real  estate  in  controversy  belonged  to  the 
matrimonial  community  which  existed  between  the  plaintiff  and  his 
deceased  wife,  and  that  the  community  being  dissolved  by  the  death 
of  the  wife,  the  title  vested  in  the  surviving  husband  and  the  heirs 
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of  the  wife,  jointly,  subject  to  the  payment  of  commiinity  debts  and 
charges. 

Unquestionably,  the  one-half  interest  of  the  deceased  i0  the  com- 
mnnity  passed  ander  the  nsnf met  of  the  surviving  husband  at  her 
death,  and  the  inheritance  of  her  heirs  became  sabject  thereto,  and 
will  so  remain  nntil  it  shall  terminate. 

Unquestionably,  the  wife  while  living,  incurred  no  personal  r export- 
sibility  for  the  debts  of  the  community,  and,  consequently,  neither 
her  succession  nor  heirs  become  responsible  therefor  after  her  death ; 
notwithstanding  the  heirs  will  be  entitled  to  any  residuum  there  may 
remain  after  the  settlement  of  the  debts  of  the  community  at  the 
termination  of  the  surviving  husband's  usufruct. 

The  foregoing  are  fundamental  and  elementary  propositions,  in 
support  of  which  citations  of  authority  and  the  principles  of  the 
Code  are  deemed  unnecessary. 

And  accepting  same  as  correct,  it  Is  not  readily  perceived  upon 
what  ground  the  pretensions  of  the  administrator  are  founded ;  for  if 
the  wife  was  not  personally  bound  for  the  payment  of  community 
debts  while  living,  no  duty  is  cast  upon  the  administrator  of  her 
estate  in  reference  to  their  liquidation  and  payment  in  her  succes- 
sion. 

It  may  be  said  that  the  wife's  heirs  have  an  interest  in  seeing 
community  debts  discharged,  because  they  have  an  interest  in 
ascertaining  the  residuum  in  order  that  the  amount  of  the  bond  of 
the  usufructuary  may  be  fixed. 

But,  conceding  this  interest,  the  claim  of  the  administrator's 
counsel  is  a  non  sequiter,  for  the  reason  that  the  heirs  have  a  different 
and  adequate  remedy  for  ascertaining  the  net  value  of  their  half 
interest  in  the  community  by  making  proof,  contradictorily  with  the 
survivor  and  usufructuary,  of  the  value  thereof  and  the  amount  of 
the  debts,  and  thus  fix  a  basis  for  his  bond. 

This  was  the  course  pursued  in  the  succession  of  Mrs.  Julia  Abes, 
which  figures  in  the  suit  of  Abes  vs.  Levy,  48  An.  41,  recently 
decided. 

It  is  also  undeniable  that  the  husband  is,  during  the  existence  of 
the  community,  personally  and  individually  liable  for  community 
debts,  and  is  chargeable  with  their  settlement  after  the  death  of  his 
wife,  irrespective  of  his  usufruct. 
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Bat  we  find,  in  the  reasons  of  the  jadge  a  quo  for  the  decision  he 
rendered,  the  foUowing  statement,  viz. : 

''  On  May  29,  1894,  in  passing  on  the  petition  of  plaintiff  herein, 
to  be  pat  in  possession  as  asufractuary  of  his  wife's  share  in  the 
property,  I  decided  that  the  administrator  (of  the  wife's  saccession) 
had  the  legal  possession  of  snch  share,  and  the  plaintiff  conld  not 
take  it  as  nsafrnctaary  without  paying  the  debts  of  the  commanity. 
That  judgment  was  never  appealed  from,  but  acquiesced  in  by  the 
parties;  the  plaintiff  herein  having  since  paid  the  greater  portion  of 
the  debts,  excluding  the  debt  of  the  community  to  the  separate  es* 
tate  of  the  deceased." 

Though,  he  frankly  admits,  that  since  that  decision  was  rendered 
this  court  has  rendered  ah  opinion  announcing  an  opposite  view, 
citing  Hewes  vs.  Baxter,  46  An.  1281,  and  that  he  deems  it  to  be  his 
duty  to  follow  it. 

Consequently  he  was  of  opinion  that  on  account  of  this  difference 
of  opinion  between  this  court  and  himself,  and  the  fact  that  the 
plaintiff  is  now  ''in  the  enjoyment  of  the  community  property  as 
usufructuary,  upon  paying  the  debts  of  the  community;  and  consid- 
ering the  fact  that  the  said  husband  had  paid  many  of  the  debts 
under  said  judgment,"  he  thought  it  would  serve  the  ends  of  justice 
and  equity  to  arrest  the  sale  of  the  community  property  for  the 
time  being  at  least. 

''  As  the  debts  of  the  community  have  not  been>all  paid;  and  as  it 
has  been  alleged  that  there  are  debts  due  by  the  separate  estate  of 
the  wife,  provision  will  be  made  in  the  decree  for  their  payment  out 
of  the  property,  should  the  surviving  husband  fail  to  pay  them. 
The  community  owes  the  separate  estate  of  the  wife,  and  the 
amount  of  this  claim  may  be  sufficient  to  pay  the  debts  of  the 
(wife's)  separate  estate.  If  insufficient,  then  the  administration 
will  have  the  right  to  force  a  liquidation  of  the  community,  in  order 
to  subject  the  wife's  residue  to  the  payment  of  the  debts  of  her  sep- 
arate estate. 

''To  accomplish  this  a  delay  of  ninety  days  will  be  accorded  to 
the  surviving  husband  and  usufructuary  to  pay  the  debts  of  the  com* 
munity,  and  particularly  the  debt  due  to  the  separate  estate  of  the 
wife,"  etc. 

Then  follows  the  reservation  specified  above. 

It  appears  from  the  foregoing  that  the  additional  question  is 
46 
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presented,  of  the  rigbt  of  tfae  administrator  of  the  wife's  separate 
estate  to  collect  a  debt  that  is  du€  by  the  community  to  the  separtUe 
estate  of  the  wife  by  tmccession  sale  of  the  community  property  while  the 
husband  is  still  living. 

The  decision  of  this  question  necessarily  arisen  in  determining  the 
legality  of  the  jndge's  reservation,  which  is  the  principal  object  of 
this  appeal ;  but  inasmuch  as  this  controversy  is  being  waged  between 
the  administrator  of  the  wife's  estate,  representing  its  creditors 
primarily,  and  the  surviving  husband,  the  two  propositions  may 
be  taken  together. 

The  most  recent  and  most  pertinent  expression  of  this  court  on  the 
subject  is  to  be  found  in  Hewes  vs.  Baxter,  46  An.  1281,  in  which  the 
Chief  Justice,  in  speaking  for  the  court,  said : 

'<  Defendant's  theory  that  when  the  community  of  acquets  and 
gains  is  dissolved  by  the  death  of  the  wife,  and  her  succession  has 
been  opened  and  a  testamentary  executor  appointed  thereto,  that 
the  community  property  passes  into  the  possession  and  under  the 
control  of  this  executor,  and  the  community  has  to  be  settled  and 
liquidated  in  the  wife's  succession  by  aud  through  an  administration 
of  the  executor,  is  not  correct." 

But  while  that  decision  was  brought  to  the  notice  of  the  judge 
a  quo  and  he  recognized  its  applicability  in  some  respects,  yet  he 
seemed  to  regard  himself  as  bound  by  some  previous  decree  he  had 
rendered  with  regard  to  the  husband's  usufruct,  and  consequently 
made  the  reservation  of  which  appellant  complains.  It  must  be  ob* 
served,  however,  that  no  point  is  made  by  either  party  to  the 
present  suit  upon  that  judgment,  and  that  neither  party  has  sought 
protection  under  it,  and,  therefore,  the  whole  question  is  presented 
for  decision. 

The  opinion  expressed  in  Hewes  vs.  Baxter,  46  An.,  is  not  only  well 
stated  and  in  a  proper  case,  but  it  is  in  keeping  with  the  uniform 
jurisprudence  of  this  Court. 

In  SQCcession  of  Hooke,  46  An.  353,  it  was  held  that  a  creditor  of 
a  community  can  not  compel  an  administration  of  the  wife's  succes- 
sion, but  his  remedy  is  to  proceed  against  the  surviving  husband  and 
against  the  community  property  for  the  satisfaction  of  the  claim — 
citing  several  recent  decisions. 

In  Hart  vs.  Foley,  1  Rob.  378,  it  was  said: 

•*As  our  laws,  however,  have  provided   no   mode   to  compel  a 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  723 

VerrlcF  TS.  Sheriff. 

regular  settlement  of  a  commanity  dissolved  by  the  death  of  the 
wife,  it  behooves  the  creditors  of  the  community  to  interfere  for  the 
protection  of  their  rights. 

''After  the  death  of  one  of  the  spouses  in  a  legal  sense  of  the 
word  the  community  is  terminated ;  each  party  is  seized  of  one  un- 
divided half  of  the  property,  subject  to  the  payment  of  debts.  The 
creditor  who  wishes  to  hold  the  heirs  of  the  wife  responsible  for  a 
community  debt  must  join  them  in  his  suit  against  the  husband,"  etc. 

In  Succession  of  Cason,  32  An.  790,  it  was  said  that  ''community 
creditors  are  under  no  necessity  to  provoke  its  liquidation  through 
the  medium  of  the  wife's  succession,  because  it  is  settled  they  may 
disregard  the  wife's  interest  and  proceed  directly  against  the  com- 
munity property  in  the  possession  of  the  husband,  contradictorily 
with  him  alone." 

In  Landreauz  vs.  Louque,  43  An.  234,  this  court  recognized  the 
right  of  a  community  creditor  to  foreclose  a  mortgage  by  executory 
proceedings  conducted  against  the  surviving  husband  alone,  without 
citation  or  notice  to  the  heirs  of  the  deceased  wife. 

To  the  same  effect  are  Foutz  vs.  Bistes,  15  An.  636,  and  Killelea 
vs.  Barrett,  37  An.  865. 

In  Dawson  vs.  Ripley,  17  La.  258,  it  was  held  that  when  the  com- 
munity is  dissolved  by  the  death  of  the  wife,  the  surviving  husband 
is  usually  applied  to  for  the  satisfaction  of  community  debts. 

In  Rusk  vs.  Warren,  25  An.  314,  it  was  held  that  the  death  of  the 
wife  does  not  deprive  the  surviving  husband  of  the  right  to  make 
bona  fide  settlements  for  the  payment  of  the  debts  of  the  commu- 
nity. 

In  Hawley,  Administrator,  vs.  Crescent  City  Bank,  26  An.  230, 
the  court  said : 

"  Upon  the  dissolution  of  the  community  by  the  death  of  the  wife, 
the  responsibility  of  the  husband  in  regard  to  the  community  debts 
is  not  changed.  He  is  absolutely  and  personally  bound  for  their  pay- 
ment; and  his  separate  property  may  be  seized  and  sold  for  their 
acquittal.  This  being  his  position  he  has  under  his  control  the  com- 
munity property  which  by  law  is  expressly  subjected  to  the  payment 
of  the  community  debts;  and  he  has,  so  far  as  the  final  settlement 
and  liquidation  of  the  community  after  its  dissolution  is  concerned, 
the  same  rights  he  had  during  its  existence,  because  he  is,  after  dis- 
solution, under  the   same  responsibilities  for  the  community  debts 
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that  he  was  before  the  dissoiation.  It  la  bat  just  that  he  should  have 
these  powers  (because)  the  commtuiity  property  contlnaes  under  his 
control  nntU  the  debts  are  paid." 

In  Vinson,  Administrator,  ys.  Viyes,  24  An.  3d6,  It  was  held  that 
the  soryiying  hasband  had  the  legal  right  to  collect  community 
debts  because  he  was  owner  of  one- half  of  the  community  property 
and  usufructuary  of  the  other,  and,  the  court  recognized  and  main- 
tained as  legal  and  binding  a  compromise  which  he  had  made  with  a 
debtor  of  the  community,  subsequent  to  the  death  of  his  wife,  of  a 
large  mortgage  debt. 

In  Succession  of  Bringier,  4  An.  3S9,  it  was  held  that  the  right  of 
the  Buryiying  husband  to  the  usafruct  of  the  share  of  the  deceased 
wife  in  the  community  attaches  at  the  same  moment  that  the  rights 
of  property  accrue  in  fayor  of  his  heirs.  That  the  usufructuary  is 
permitted  in  such  case  to  retain  the  whole  and  receiye  its  fruits  on 
making  the  necessary  adyances  to  discharge  the  debts,  which  are  to 
be  reimbursed  without  interest  at  the  termination  of  the  usufruct. 

And. In  Saccession  of  Fitzwilliams,  8  An.  489,  it  was  said:  <^ Nor  is 
the  exercise  of  the  right  of  the  usufructuary  inconsistent  with  that 
of  the  heirs  or  of  the  creditors  to  insist  on  a  speedy  adjustment  of 
the  debts  of  the  community  and  on  a  sale  of  the  property  for  that 
purpose  if  necessary." 

To  the  same  effect  is  Saccession  of  Brinkman,  6  An.  27. 

In  Moore  we,  Moore,  20  An.  169,  it  was  said  that  the  suryiyiog 
hasband  is  in  possession  of  right  under  the  law  and  "can  so  con- 
tinue until  a  partition  or  a  second  marriage." 

Of  the  same  purport  is  Saccession  of  Viaud,  11  An.  297.  As 
indicating  the  outgrowth  of  the  foregoing  consistent  and  well  settled 
jurisprudence  relatiye  to  the  rights  of  creditors  against  a  community 
which  has  been  dissolyed  by  the  death  of  the  wife — ^and  we  haye 
expressly  and  specially  eliminated  all  other  questions  from  consider- 
ation it  was  decided  in  Baird  ys.  the  Heirs  of  Sprowl,  23  An.  424, 
that  a  community  creditor  may  seize  and  sell,  under  execution  con- 
ducted against  the  suryiying  husband  alone,  property  of  the  com- 
munity in  satisfaction  of  a  judgment,  and  that  the  heirs  of  the 
deceased  wife  had  no  interest  or  right  to  enjoin  the  sale. 

In  Ricker  ys.  Pearson,  26  An.  891,  it  was  held  that  community 
property  haying  been  sold  under  execution  against  the  suryiying 
husband  in  the  collection  of  a  community  debt,  the  heirs  of  the 
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deceased  wife  had  no  standing  in  court  to  annul  the  sale,  or  to  claim 
an  interest  therein. 

To  the  same  effect  is  Riley  vs.  Oondran,  26  An.  294.  And  finally 
it  was  decided  in  Succession  of  McLean,  Vd  An.  228,  that  an  admin- 
istration of  the  deceased  wife's  estate  was  unnecessary  for  the  pur- 
pose divesting  that  of  the  community,  and  vesting  a  complete  title 
in  a  purchaser  in  the  property  sold. 

This  principle  was  again  announced  in  Heirs  of  Brown  vs.  Jacobs, 
24  An.  526. 

Haviog  made  a  most  careful  and  studious  examination  of  adjudi- 
cated cases.  In  which  this  court  has  dealt  with  the  rights  of  commu- 
nity creditors  and  of  the  means  which  the  law  has  accorded  them  for 
the  enforcement  of  their  claims  against  the  property  of  the  com- 
munity after  it  has  been  dissolved  by  the  death  of  the  wife,  we 
feel  safe  in  announcing  our  conclusion  to  be  fully  in  accord  with  the 
views  expressed  in  Hewes  vs.  Baxter,  and  Succession  of  Hooke, 
tupra.  And  the  result  of  this  conclusion  is  that  we  hold  that  the 
administrator  of  the  succession  of  Mrs.  Jeanne  Olaude  Devillard, 
defendant  herein,  is  without  right  or  authority  to  take  or  assume 
possession  or  control  of  the  property  held  in  community  between 
the  deceased  and  the  plaintiff  as  her  surviving  husband  and  usufruct- 
uary, or  to  sell  same,  in  the  course  of  the  administration  thereof, 
for  the  purpose  of  paying  debts  of  the  community,  albeit  they  are 
debts  due  by  the  community  to  the  separate  paraphernal  estate  of 
the  deceased  wife. 

Such  administrator  has  the  right,  of  course,  to  administer  the 
separate  estate  and  property  of  the  deceased  wife,  in  so  far  and  to 
the  extent  that  same  does  not  trench  upon  the  community,  in  which 
she  had  only  a  residuary  interest,  and  for  the  debts  of  which  she  was 
not  personally  bound. 

This  administration  involves  the  right  of  the  wife's  succession 
representative  to  take  any  and  all  necessary  proceedings  against  the 
surviving  husband  for  the  collection  of  any  indebtedness  of  the  com- 
munity to  her  separate  estate ;  but  it  does  not  confer  upon  him  the 
power  to  make  sale  of  property  of  the  community  for  that  purpose 
in  her  succession. 

We  are  of  opinion  that  the  appellant  has  made  manifest  his  right 
to  have  the  judgment  appealed  from  amended,  and  the  reservation 
made  by  the  judge  a  quo  annulled. 
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It  IB  therefore  ordered  and  decreed  that  the  jadgment  appealed 
from  be  bo  amended  aB  to  reject  and  diBallow  the  reservation  con- 
tained therein;  and  it  is  farther  ordered  and  decreed  that  the  plain- 
tiff's demand  be  recognized  and  enforced,  and  that  his  injunction  be 
sustained  and  perpetuated  without  other  damages  than  counsel  fees, 
which  are  fixed  at  two  hundred  and  fifty  dollars,  and  that  as  thus 
amended  the  same  be  affirmed  at  the  cost  of  the  defendant  and 
appellee  in  both  courts. 


No.  12,040. 
John  Lillie  vs.  Mrs.  Elizabeth  E.  Lillie  et  al. 

Where  a  demand  Is  made  upon  an  agent  to  acoount  for  the  rents  and  revenues  of 
property  under  his  administration,  the  judgment  prayed  for  being  only  for  the 
amount  as  shown  by  the  acoount^  the  proper  course  to  pursue  when  the 
answer  of  the  defendant  denies  that  be  owes  an  accoonting  to  plaintiff  Is  to 
ascertain  the  fact  whether  an  account  is  due,  and  if  so  to  order  the  defendant 
to  file  an  account  within  a  fixed  time,  to  which  the  plaintiff  may,  if  he  chooses 
to  do  so,  file  an  opposition. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 


Chiy  Af.  Homor  for  Plaintiff,  Appellee. 


Frank  McGUnn  for  Defendants,  Appellants. 


Argued  and  submitted  March  25,  1896. 
Opinion  handed  down  April  6,  1896. 
Rehearing  refused  April  20,  1896. 
The  opinion  of  the  court  was  delivered  by 


McEnery,  J.  The  plaintiff  instituted  this  suit  against  the  defend- 
ants, who  are  his  mother  and  sister,  to  compel  them  to  account  for 
the  rents  and  revenues  of  certain  immovable  property,  in  which  he 
claimed  to  have  an  undivided  third  interest.  The  prayer  is  for  them 
to  account,  and  a  judgment  in  solido  for  whatever  sum  may  be 
found  to  be  due  him  by  said  accounts,  as  they  shall  be  finally  set- 
tled by  the  court.    To  this  demand  the  defendants  answered,  deny- 
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ing  that  the  plaintiff  was  the  owner  of  the  property,  and  that  they 
were  ander  no  legal  obligations  to  account  to  him  for  the  rents  and 
revenaes.  On  this  issue  the  case  went  to  trial,  and  the  plaintiff 
offered  evidence  of  ownership  of  the  property  and  the  value  of  the 
rents  and  revenues.  The  defendants  filed  no  account  and  offered  no 
evidence.  Judgment  in  solido  was  rendered  against  the  defendants 
for  the  sum  of  one  thousand  one  hundred  dollars  ($1100) . 

The  defendants  have  appealed. 

The  judgment  against  the  defendants  for  the  amount  of  rents  and 
revenues  was  premature.  The  plaintiff  asked  for  no  specific  amount 
due  him.  The  judgment  prayed  for  was* the  amount  to  be  ascer- 
tained as  due  him  after  the  filing  of  the  account.  Having 
found  that  the  defendants  owed  an  accounting  to  plaintiff  for  the 
administration  of  his  property,  an  order  should  have  followed  this 
directing  the  defendants  to  file  an  account  within  a  fixed  time,  to 
which  the  plaintiff,  if  he  had  objections  to  the  same,  could  file  an 
opposition.  The  plaintiff  can  expect  no  more  than  he  has  demanded 
in  his  prayer,  which  was  simply  to  file  an  account  of  the  administra- 
tion of  his  property  by  the  defendants.  The  evidence,  we  think, 
amply  justifies  an  order  for  the  filing  of  an  account  for  rent  and 
revenues  of  the  property  claimed  by  plaintiff  from  the  mother,  but 
it  does  not  appear  that  the  sister  was  the  agent  of  the  plaintiff  for 
the  administration  of  his  property.  Nor  does  it  appear  that  she 
received  any  part  of  the  rent  of  the  property.  We  learn  from  the 
testimony  of  John  T.  Whittaker,  the  attorney  at  one  time  of  Mrs. 
Lillie,  that  she  was  the  agent  of  the  plaintiff  and  his  sister. 

The  judgment  appealed  from  is  avoided  and  reversed,  and  it  is 
now  ordered  that  this  case  be  remanded  to  be  proceeded  with  in 
due  course  of  law,  and  in  accordance  with  the  ^lews  herein 
expressed. 


No.  12,084.  S_ipi?| 

State  op  Louisiana  vs.  John  Davis. 

An  order  of  the  trial  court  granting  a  new  trial  not  reTersed  on  appeal  by  the 
State. 

APPEAL  from  the  Second  Judicial    District  Oourt  for  the  Parish 
of  Bossier.     Watkim,  J, 
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Milton  J.  Chinningham^  Attorney   General,  and  A.  J.  Murff  for 
Plaintiff,  Appellant. 


Joanriea  Smith  for  Defendant,  Appellee. 


Sabmitted  on  briefs  March  14,  1896. 
Opinion  handed  down  March  28,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  defendant  was  tried  by  jary  and  found  gnilty  of 
embezzlement. 

Upon  his  motion  a  new  trial  was  granted  by  the  trial  jadge. 

From  the  order  granting  a  new  trial  the  State  prosecutes  this  ap- 
peal. 

The  following  are  the  reasons,  in  substance,  of  the  court  for  grant- 
ing the  new  trial,  made  part  of  the  bill  of  exceptions  taken  by  the 
District  Attorney : 

The  evidence  showed,  the  court  certifies,  *'  that  John  Davis  had 
not  embezzled  the  property  he  was  charged  with  having  embezzled." 

To  reverse  an  order  granting  a  new  trial  (if  at  all  reversible)  it 
musl,  at  least,  be  manifest  that  an  error  of  law  was  committed  in 
granting  a  new  trial.  We  do  not  think  that  in  this  case  there  was 
an  abuse  of  discretion.  No  appeal  lies,  at  the  instance  of  the  State, 
from  an  order  granting  a  new  trial. 

The  appeal  is  therefore  dismissed. 

The  Chief  Justice  and  JusncB  Watkins  concur  only  in  this  de- 
cree. 


No.  12,039. 
The  State  op  Louisiana  vs.  Louis  P.  Mattle. 

Ad  ordinance  of  the  city  of  New  Orleans  which  proTldes  that  no  one  shall  open  or 
establish  a  drinking  house  or  establishment  for  the  retail  of  spirituous  liquors 
without  first  obtaining  a  license  or  permit  from  the  City  Council  Is  not  Illegal 
nor  unconstitutional,  as  it  comes  within  the  police  power  of  the  city. 

APPEA.L  from  the  First  Recorder's  Court  for  the  Parish  of  Orleans. 
Whittakery  J. 
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E.  A.  O^Sullivany  Oity  Attorney,  for  City  of  New  Orleans,  Plaintiff, 
Appellee. 
Joseph  Maille  for  Defendant,  Appellant. 


Argued  and  submitted  on  briefs  March  24,  1896. 
Opinion  handed  down  April  6,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant  appeals  from  a  judgment  rendered 
by  the  judge  of  the  First  Recorder's  Court  of  the  parish  of  Orleans, 
sentencing  him  to  pay  a  fine  of  five  dollars,  or  suffer  imprisonment 
of  ten  days,  in  the  parish  prison,  haying  been  found  guilty  of  vio- 
lating Ordinance  No.  7012,  C.  S. ,  relative  to  opening  a  barroom  with- 
out previously  obtaining  permission  from  the  Oity  Council. 

In  the  lower  court,  the  defendant  filed  the  following  demurrer  to 
the  complaint  preferred  against  him,  viz. : 

*'  That  while  he  admits  having  opened  his  barroom  without  a  per- 
mit from  the  City  Council,  he  denies  that  he  sold  any  liquors  in  viola- 
tion of  the  prohibition  of  said  ordinance. 

'<  That  said  Ordinance  No.  7012,  C.  S.,  by  virtue  of  which  he  was 
arrested,  is  null  and  void  and  unconstitutional  in  that  it  violates  Sec- 
tion one  of  the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States,  and  Article  one  of  the  Bill  of  Rights  of  the  Constitu- 
tion of  this  State,  in  depriving  him  of  the  liberty  of  carrying  on  a 
legitimate  business  sanctioned  by  law ;  and  further,  that  said  ordi- 
nance is  illegal,  null  and  void,  because  it  is  arbitrary,  not  general  or 
uniform  in  its  operation,  discriminates  against  persons  and  otherwise 
divests  the  City  Council  of  its  discretionary  and  legitimate  author- 
ity." 

The  judfire  overruled  the  demurrer  on  the  ground  that  ''  the  courts 
have  already  decided  that  this  city  has  a  right  to  regulate  its  own 
police  affairs,  and  this  (case)  comes  under  its  police  regulations." 

On  the  trial  of  the  case  the  testimony  disclosed  that  the  defendant 
had  opened  his  barroom  without  having  obtained  a  permit  from  the 
City  Conncil,  as  he  was  desirous  of  making  a  test  case  of  it.  That 
when  the  officer  visited  the  premises  he  found  his  door  closed,  and 
upon  it  being  opened,  <<  there  was  a  crowd  of  men  found  drinking 
l>eer  and  whiskey,  inside." 
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That  as  the  defendant  had  no  license,  he  arrested  him  and  locked 
him  up. 

The  provisions  of  Ordinance  No.  7012  are  as  follows,  yiz. : 

'^  That  it  shall  not  be  lawful  for  any  one  to  set  up  or  establish  any 
drinking  house,  coffee  house,  beer  house,  or  place  where  liquors  of 
any  kind  are  sold  at  retail  by  the  glass,  to  be  there  consumed,  with- 
out having  first  petitioned  to  the  Mayor  and  City  Council,"  etc. 

'*  That  any  violation  of  the  foregoing  ordinance  will  be  punished 
by  a  fine,'*  etc. 

The  remainder  of  the  ordinance  specifies  the  manner  of  making 
petition  and  that  of  making  protest,  and  it  has  no  bearing  upon  the 
part  quoted  above,  which  deals  with  the  penalty  when  no  applica- 
tion is  made  at  all. 

There  can  be  no  question  of  the  legality  and  constitutionality  of  the 
ordinance.     It  comes  clearly  within  the  police  power  of  the  city. 

Judgment  affirmed. 


No.  11,905. 
Elizabeth  O.  Emke  vs.  Susan  McDonald  et  al. 

Tbere  is  no  legal  presamptlon  of  indebtedness  of  a  certain  sum  raised  against 
a  tutor  in  favor  of  bis  ward,  on  the  clerk's  certified  abstract  of  Inyentory  of  the 
latter's  property  being  duly  registered  in  the  mortgage  office,  which  is  suf- 
ficiently cogent  to  Justify  a  court  of  Justice  to  base  a  judgment  upon  In  a  parti- 
tion suit  amongst  the  heirs. 

At  most  it  Is  the  commencement  pt  proof. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans, 
^     Monroe^  J. 

J.  Timony  for  Plaintifif,  Appellant. 


Buck  J  Walsh  <&  Buck   for  Miss    Annie  Pringle,  Defendant,  Appel- 
lee. 


Argued  and  submitted  March  13,  1896. 
Opinion  handed  down  April  6,  1896. 
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The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  The  proceeds  marshaled  for  distribution  among  the 
parties  to  this  suit  were  realized  from  the  partition  sale  of  real  estate 
belonging  to  their  deceased  mother,  and  the  judgment  appealed 
from  relates  thereto. 

The  facts  appearing  in  the  transcript  necessary  to  be  considered 
are  the  following,  viz. : 

Mary  Ellen  Hall  was  first  married  to  Warren  McDonald,  who  died 
in  New  Orleans  in  November,  1871,  leaving,  as  the  issue  of  that  mar- 
riage, two  minor  children,  viz.:  Elizabeth,  the  plaintiff,  and  Susan, 
one  of  the  defendants  in  this  suit. 

His  succession  was  never  administered,  and  the  only  property  of 
which  he  died  possessed  appears  to  have  been  a  small  store,  which 
was  kept  by  his  widow  subsequent  to  his  death. 

Mary  Ellen  Hall  (Widow  McDonald)  was  married  again  to  William 
Pringle,  in  New  Orleans,  in  1872,  who  died  in  August,  1874,  leaving 
as  the  issue  of  that  marriage  one  minor  child,  viz. :  Annie  Pringle, 
another  of  the  defendants  in  this  suit. 

The  surviving  widow  of  the  two  marriages  caused  an  inventory  to 
be  taken  of  property,  which  consisted  chiefly  of  the  contents  of  a 
store,  notes  and  accounts,  furniture,  etc.,  which  were  appraised  at 
five  thousand  two  hundred  and  eighty  dollars  and  fifty  seven  cents; 
and  she  caused  an  abstract  of  same  to  be  inscribed  in  the  mortgage 
office  and  qualified  as  natural  tutrix. 

There  was  no  formal  administration  of  the  succession  of  William 
Pringle,  and  the  proof  shows  that  the  widow  and  tutrix  took  charge 
of  the  store  immediately  after  his  death  and  thereafter  operated  and 
managed  it. 

On  January  20,  1876,  the  Widow  Pringle  bought  a  piece  of  real  es- 
tate on  Gasquet  street,  which  she  sold  in  June  follo\  ing  to  Susanna 
Price;  but  same  was  retroceded  lo  her  in  January,  1877.  This  prop- 
erty was  occupied  by  the  widow  and  children  afterward  and  she 
added  certain  improvements ;  and  that  is  the  property  the  proceeds 
of  which  are  now  proposed  for  distribution. 

Mrs.  Widow  Pringle  died  on  the  25th  of  May,  1881,  leaving  as 
her  survivors  her  three  children,  aged,  respectively,  eight,  eleven 
and  fifteen  years ;  but  there  appears  to  have  been  no  administra- 
tion of  her  estate  or  inventory  taken  of  her  property.  There  is 
no  evidence  as  to  what  became  of  any  personal  effects  she  may  have 
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owned  at  the  time  of  her  death,  and  no  trace  is  left  of  the  store  or 
of  its  contents — ^all  the  proof  seemlnn^  to  have  been  directed  to  the 
charges  for  taxes,  repairs  and  insnrance  on  the  real  estate  alone. 

In  September,  1894  Elizabeth  McDonald,  now  the  wife  of  Otto 
Emke,  filed  a  suit  for  a  partition  of  the  real  estate  by  lidtation, 
and,  alleging  her  two  sisters  to  be  co-owners,  she  made  them  de- 
fendants. 

There  was  judgment  recognizing  the  three  sisters  to  be  the  heirs  of 
their  deceased  mother,  and  as  the  joint  and  equal  owners  of  the 
property  in  indivision,  and  ordering  a  sale  for  the  purposes  of  parti- 
tion and  settlement  between  them ;  and  the  sale  having  been  made, 
the  sum  of  two  thousand  three  hundred  and  fifty  dollars  in  cash  was 
realized. 

Less  charges  and  costs,  this  sum  is  proposed  for  distribution,  and 
the  respective  contention  of  the  parties  may  be  summed  ap  as  fol- 
lows, viz. ; 

1.  That  of  the  McDonald  children  is,  that  Annie  Pringle  should 
collate  about  two  thousand  dollars  which  she  has  received  and  used ; 
and  that  said  sum  should  be  added  to  the  activi  mass  for  division. 

2.  That  of  Annie  Pringle  is  a  denial  of  any  legal  responsibility  for 
the  rents  and  uses  of  the  property;  and  that  the  property  was 
charged  with  a  legal  mortgage  against  the  deceased  mother,  result- 
ing from  the  registry  of  the  abstract  of  the  inventory  of  the  Pringle 
community,  which  secured  her  interest  therein  of  one -half,  amounting 
to  the  sum  of  two  thousand  six  hundred  and  forty  dollars  and  twenty 
cents — an  amount  in  excess  of  the  total  proceeds,  and  that  she  is 
entitled  to  have  the  same  applied  thereto  by  preference. 

There  is  in  the  record  no  evidence  of  any  indebtedness  on  the  part 
of  the  deceased  to  Annie  Pringle  on  the  score  of  her  hereditary 
claim,  as  the  heir  of  her  father,  than  what  appears  in  the  foregoing 
resumi,  and  the  judge  aquo  seems  to  have  rested  his  conclusions 
and  decree  sustaining  same  upon  the  presumptions  of  law  that  he 
drew  therefrom. 

Consequently,  it  is  to  this  point  that  our  attention  will  be  first 
directed. 

The  law  requires  that  an  abstract  of  the  inventory  of  a  minor's 
property  must  be  inscribed  in  the  mortgage  book  of  the  parish  where 
the  tutor  resides;  (R.  0.  C.  331),  and  it  is  declared  that  the  record- 
ing thereof  ''  shall  operate  as  a  legal  mortgage  in  favor  of  the  minor 
for  the  amount  therein  stated,"  etc.     R.  0.  C.  323. 
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But  the  amount  thus  left  in  the  hands  of  the  tator  is  subject  to  the 
use  and  enjoyment  of  the  minor,  under  the  restrictions  imposed  by 
the  law,  and  settlements  made  from  time  to  time  as  required  by  law. 
R.  0.  0.  366. 

Consequently,  while  the  registry  of  an  abstract  of  inventory  oper- 
ates as  a  mortgage  security  for  the  tutor's  indebtedness  to  the  minor 
(R.  0.  C.  8280),  for  the  amount  therein  stated  (R.  0.  0.  828),  yet  it 
may  be  extinguished  '<  by  the  extinction  of  the  debt  for  which  the 
mortgage  was  given."     R.  C.  0.  8411. 

It  was  held  in  Ritter  vs.  Succession  of  Faessel,  84  An.  416,  that,  as 
nothing  in  the  record  discloses  the  amount  of  the  indebtedness  of  the 
tutor  to  his  ward,  an  order  of  seizure  and  sale  to  enforce  a  substi* 
stuted  special  mortgage  in  favor  of  the  minor  must  be  set  aside ; 
because  a  special  mortgage  given  by  the  tutor  '^  does  not  import  a 
confession  of  judgment  for  any  specific  amount." 

In  Succession  of  Theurer,  88  An.  610,  this  court  said  that  "  it  would 
do  violence  to  the  spirit  as  well  as  the  letter  of  the  enactments  pro- 
viding for  the  recording  of  abstracts  of  inventories  in  the  interest  of 
minors  to  hold  that  they  were  conclusive  of  the  sum  due.  *  *  * 
The  Legislature,  therefore,  has,  ex  tndtMtria,  declared  that  the  re- 
cording of  any  instrument  of  this  kind  shall  in  no  manner  be  evidence 
of  the  validity  of  the  debt  or  claim."     R.  S.,  Sec.  2866. 

Reference  to  that  section  confirms  that  statement. 

It  is  evident  that  we  should  violate  the  positive  mandate  of  the 
Legislature  if  we  were  to  accept  the  recitals  of  the  inventory  as 
affording  evidence  of  the  validity  of  the  tutor's  indebtedness  to  his 
ward,  and  rest  our  judgment  upon  it. 

It  fully  appears  from  the  statement  of  the  facts  above  related  that 
there  was  adduced  in  evidence  in  the  court  a  qua  no  other  proof  of 
the  indebtedness  of  Mary  Ellen  Wall,  deceased,  to  Annie  Pringle  on 
account  of  her  hereditary  claims  in  the  succession  of  her  father, 
William  Pringle,  deceased. 

His  succession  was  opened  by  his  death  in  August,  1874,  when 
Annie  Pringle  was  only  an  infant,  and  Mrs.  Pringle  died  in  May, 
1881,  some  years  having  intervened,  during  which  she  had  exclus- 
ively the  care  and  expense  of  the  minor.  During  her  lifetime  she 
filed  no  account  of  her  receipts  or  disbursements;  and  no  receipts 
or  vouchers  have  been  produced  disclosing  her  expenditures. 

But  there  are,  to  our  minds,  some  facts  which  are  disclosed  by  the 


734  SUPREME  COURT  OF  LOUISIANA. 

Emke  vs.  McDonald  et  al. 


statement  famished  which  have  a  bearing  and  should  be  taken  into 
consideration  in  deciding  the  issues  before  as. 
They  are  the  following,  yiz. : 

1.  When  Warren  McDonald  died  in  1871,  there  was  no  administra- 
tion of  his  succession,  and  no  inventory  taken  of  his  property; 
though  it  is  stated  that,  at  the  time  of  his  death,  he  owned  a  small 
store,  the  value  of  which  is  not  given. 

2.  That  subsequent  to  his  death,  Mary  Ellen  Wall,  his  surviving 
widow,  took  charge  of  this  store  and  managed  and  operated  it. 

3.  That  when  she  was  married  to  William  Pringle  in  the  following 
year,  he  brought  nothing  into  the  marriage  of  which  the  testimony 
furnishes  any  account ;  but  when  he  died  in  1874,  an  inventory  was 
taken  which  showed  property  which  ^as  appraised  at  five  thousand 
two  hundred  and  eighty  dollars  and  fifty- seven  cents,  consisting 
chiefly  of  a  store  and  its  avails. 

4.  That  of  this  property  Mrs.  Pringle  took  charge,  after  her  hus- 
band's death;  and  on  the  20th  of  Janaary,  1875,within  less  than  one 
year  after  her  husband's  death,  she  acquired  the  piece  of  real 
estate  that  constitutes  the  basis  of  this  controversy,  and  which  real- 
ized the  sum  of  twenty -three  hundred  and  fifty  dollars  in  cash  at  the 
partition  sale. 

5.  Subsequent  to  this  investment  there  is  no  trace  left  of  the  lit- 
tle store,  or  of  the  notes,  accounts,  or  other  avails  thereof. 

Are  we  to  assume,  under  this  state  of  facts,  that  there  was  com- 
munity property  accumulated  l>y  William  Pringle  and  wife,  aggre- 
gating in  value  five  thousand  two  hundred  and  eighty  dollars  and 
fifty -seven  cents,  in  the  short  interval  of  time  which  elapsed  be- 
tween the  date  of  their  marriage  in  1872  and  that  of  his  death  in 
1874? 

Are  we  not  rather  to  assume  that  the  property  of  the  first  com  - 
munity  between  McDonald  and  his  wife  was  employed  by  Mrs. 
Pringle  to  make  the  acquisition  of  the  realty  after  the  death  of  her 
second  husband;  and  that,  being  thus  invested,  the  hereditary 
claims  of  Annie  Pringle  become  thereby  absorbed? 

We  are  inclined  to  that  opinion. 

A  thorough  consideration  of  this  case,  in  all  of  its  bearings,  has 
satisfied  our  minde  that  the  demand  of  Annie  Pringle  is  not  substan- 
tiated by  the  proof  and  should  be  rejected  and  disallowed  as  of  non- 
suit. 
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We  do  not  find  in  the  record  sufficient  proof  on  the  qaestion 
of  rents  and  revennes  to  justify  a  judgment  commanding  Annie 
Pringle  to  make  a  collation,  or  render  an  accounting  of  same  neces- 
sary in  order  to  effect  a  partition  between  the  heirs. 

At  most,  the  registry  of  the  abstract  of  inventory  can  amount  to 
the  commencement  of  proof  of  indebtedness  of  the  tutrix  to  her  ward ; 
consequently,  our  conclusion  on  the  whole  is  to  remand  the  case 
ex  propria  motu  so  that  all  parties  may  have  additional  opportunity 
of  substantlatins:  their  respective  claims  to  the  funds  propobed  for 
partition. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  set  aside ;  and  it  is  now  ordered  and  decreed 
that  the  cause  be  remanded  and  reinstated  in  the  court  a  qua  to 
await  further  proceedings  according  to  law,  appellee  to  pay  costs  of 
appeal,  and  those  of  the  lower  court  to  await  final  action  therein. 


No.  12,082. 
State  op  Louisiana  vs.  Miles  Bell. 

Act  60  of  1894,  amending  Revised  Statutes,  Sec.  968,  declares  that  prescription  shall 
not.  apply  to  any  conviction  of  .a  lesser  crime  or  offence  under  an  indictment 
for  wilful  murder,  arson,  robbery,  forgery  or  counterfeiting;  but,  on  the  con- 
trary, said  prescription  or  exception  shall  not  be  pleadable  against  such  an 
offence. 

It  was  the  evident  intention  of  the  Legislature  that  this  statute  should  go  into  op- 
eration and  have  effect  at  once,  and  that  thereafter  such  exception  should  not 
be  pleadable  at  all. 

A  PPEAL  from  the  Second  Judicial  District  Court  for  the  Parish  of 
^  Bossier.     Watkins,  J. 

AT.  J.  Cunningham^  Attorney  General,  and  A,  J,  Murff  for  Plain- 
tiff, Appellee. 


R.  D,  Webb  and  J,  A.  W.  Lowry  for  Defendant,  Appellant. 


Submitted  on  briefs  March  14,  1896. 
Opinion  handed  down  March  23,  1896. 
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The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  On  the  20th  of  July,  1892,  the  defendant  was  indicted 
for  the  murder  of  John  Heffner,  on  the  24th  of  Auf^st,  1887. 

On  the  30th  of  January,  1896,  he  appeared,  assisted  by  counsel, 
and  was  duly  arraigned,  and  plead  not  guilty ;  and  thereupon  the 
cause  was  fixed  for  trial  on  the  3d  of  February,  1896. 

On  the  day  fixed  for  trial  the  defendant  again  appeared,  assisted 
by  counsel,  and  formally  entered  the  plea  of  guilty  of  manslaughter, 
and  he  was  thereupon  sentenced  to  pay  a  fine  of  one  dollar  and  costs, 
and  to  be  incarcerated  in  the  State  penitentiary  at  hard  labor  for  a 
period  of  ten  years. 

On  the  6th  of  February,  1896,  counsel  for  defendant  filed  a  motion 
in  arrest  of  judgment,  on  the  ground  that  the  bill  of  indictment  shows 
on  its  face  that  the  crime  of  manslaughter  was  prescribed  when  same 
was  found,  and  he  also,  and  as  part  of  his  motion,  avers  and  pleads 
this  '' prescription  in  bar  of  the  execution  of  judgment." 

Two  days  later  counsel  for  defendant  filed  a  plea  of  prescription 
of  one  year  as  to  the  crime  of  manslaughter,  and  on  the  same  date 
both  pleas  were  tried,  overruled,  and  judgment  signed. 

From  the  foregoing  proceedings  and  judgment  the  present  appeal 
was  taken,  and  is  prosecuted. 

There  was  no  bill  of  exception  taken,  and  consequently  no  reasons 
of  the  trial  judge  for  his  ruling  and  refusal  to  sustain  the  defendant's 
pleas  at  bar  appear  in  the  record. 

We  have,  therefore,  a  simple  question  of  law  for  decision. 

Counsel  cite  and  rely  upon  the  decisions  of  this  conrc  in  State  vs. 
Cobb,  7  An.  107,  and  State  vs.  Joseph,  40  An.  5,  as  sustaining,  while 
the  State  relies  upon  Act  No.  50  of  1894,  as  defeating  defendant's 
plea. 

The  two  decisions  cited,  and  others  of  same  import,  are  to  the 
effect  '^bhat  the  accused  not  having  been  indicted  within  twelve 
months  after  the  offence  was  committed,  he  could  not  be  legally  con- 
victed of  manslaughter;"  but  the  Legislature  in  amending  Revised 
Statutes,  Sec.  986,  declared  that  '<  prescription  should  not  apply  to 
any  conviction  of  a  lesser  crime  or  offence,  under  anMndictment  for 
wilful  murder,  arson,  robbery,  forgery  or  counterfeiting ;  but  on  the 
contrary  said  prescription,  or  exemption,  shall  not  be  pleadable 
against  such  an  offence."     Act  60  of  1894. 

It  is  not  only  a  familiar  canon  of  construction  in  the  civil  practice, 
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that  prescription  actfl  upon  the  remedy  inter  medias  resj  and  takes 
effect  at  ieiny  stage  of  proceedings  wherein  the  local  statute  is 
changed;  but  the  special  charge  and  direction  of  the  foregoing 
amendment  is,  that  prescription  in  the  cases  enumerated  '^  shall  not 
be  pleadable  against  such  an  offence." 

Our  duty  is,  to  give  effect  to  the  statute. 

Judgment  affirmed. 


No.  12,067. 

Succession  op  Louis  Octave  Hymel. 
Opposition  op  Mrs.  P.  E.  Tassin. 

Recognizing  his  Indebtedness  to  his  children  on  account  of  their  residuary  claims 
as  heirs  of  their  deceased  mother  for  a  share  In  the  community,  the  father  di- 
rected a  sum  of  money  largely  in  excess  thereof  to  be,'  by  his  commission  mer- 
chant, transferred  to  their  account,  without  designating  the  purpose  for 
so  doing:  Jfeld.theit  the  first  presumption  of  law  is,  that  a  payment  of  said 
Indebtedness  was  Intended,  and  thereby  accomplished. 

On  REHB4KINO. 

The  case  Is  remanded  only  as  relates  to  the  effect  of  a  renunciation  and  to  deter- 
mine whether,  under  the  circumstances,  it  can  be  invoked  against  the  one  re- 
nouncing. 

APPEAL  from  the  Twenty-first  Judicial   District  Court  for  the 
Parish  of  St.  Charles.     Rost,  J. 


48    7371 


James  Legendre  and  Robert  O.  Dugue  for  Executor,  Appellee. 


Fenner,  Henderson  <&  Fenner  and  Joseph  F.  Pochi  tor  Opponent, 
Appellant. 


Argued  and  submitted  February  24,  1896. 

Opinion  handed  down  March  23,  1896. 

Rehearing  refused,  reasons  assigned,  April  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins  J.     This  controversey  grows  out  of  an  opposition  to  an 
executor's  provisional  account,  in  which  Mrs.  Tassin  claims,  as  an 
47 
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heir  of  her  mother,  Adeline  Trosclair,  predeceased  wife  of  Loots 
Otcave  Hymel,  the  sam  of  six  thousand  eight  hundred  and  eighty -one 
dollars  and  thhrty-five  cents,  as  her  distribntive  share  of  the  sam 
of  forty-one  thousand  two  hundred  and  eighty-eight  dollars  and 
eleven  cents,  which  represented  her  mother's  interest  in  the  com- 
munity between  her  and  her  surviving  husband,  and  which  he  re- 
tained in  his  possession  as  usufructuary ;  and  for  which  his  estate  is 
responsible. 

Per  contra^  the  contention  of  counsel  for  the  executor  is,  that, 
while  admitting  the  correctness  of  the  foregoing  statement,  nothing 
is  due  to  opponent,  because  the  deceased  gave  to  each  one  of  his 
children,  on  the  5th  of  January,  1887,  the  sum  of  thirty- four  thou- 
sand seven  hundred  and  thirty -seven  dollars  and  forty-one  cents  in 
cash — to  the  opponent  among  the  number — prior  to  his  death  on  the 
8th  of  October,  1892 ;  and  that  same,  being  in  leg^l  effect  an  advance 
to  his  children  on  their  inheritance  in  his  succession,  operates  the 
extinguishment  of  her  claim,  as  a  donation;  or,  if  not,  then  as  a  pay- 
ment and  discharge  thereof. 

On  the  trial  there  was  judgment  dismissing  the  opposition  and 
amending  and  homologating  the  account  in  some  minor  particulars ; 
and  from  that  decree  the  opponent  prosecutes  this  ftppeal. 

Preliminarily,  opponent's  counsel  press  upon  our  attention  an 
alleged  error  of  the  judge  a  quo  in  sustaining  the  theory  of  counsel 
for  the  executor  that  the  opponent's  hereditary  rights  and  claims 
had  been  settled,  in  the  absence  of  any  ^lea  of  payment  having  been 
formally  tendered ;  though  they  frankly  admit  that  this  court  has 
repeatedly  recognized  an  exception  to  the  general  rule  as  existing 
in  probate  proceedings,  on  the  theory  that  an  opposition  is  but  an 
answer  to  an  account  stated,  which  inaugurates  the  litigation. 

Oonsidered  as  res  novay  their  argument  would  be  impressive,  no 
doubt,  but  it  is  better  that  this  court  should  continue  to  decide  ques- 
tions of  practice  as  it  has  frequently  decided  them  before. 

The  judge  a  quo  has  Justly  observed  this  rule. 

It  appears  from  the  evidence  that  on  the  28th  of  December,  1886, 
the  deceased  made  a  donation  inter  vivos  in  favor  of  his  three  chil- 
dren, as  an  advance  on  their  inheritance  in  his  succession,  certain  real 
and  personal  properties  in  presenti,  which  were  valued  in  the  act  at 
thirty -six  thousand  six  hundred  dollars. 

That,  on  the  5th  of  January,  1887,  his  commission  merchant,  at  his 
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instance  and  direction,  transferred  from  his  own  account  to  that  of 
his  children  the  sum  of  one  hundred  and  four  thousand  two  hundred 
and  twelve  dollars  and  twenty- three  cents,  that  is  to  say  thirty -four 
thousand  seven  hundred  and  thirty-seven  dollars  and  forty-one 
-cents  to  each. 

That  of  this  amount  the  opponent  received  her  proportionate 
share. 

The  question  raised  on  this  state  of  facts  is,  whether  or  not  this 
last  transaction  operated  as  a  settlement  of  the  opponent's  hereditary 
claim  against  her  father. 

Outside  of  this  single  transaction,  the  evidence  with  regard  to  the 
father's  intention  in  making  the  advance  of  so  large  a  sum  to  his 
children  shortly  before  his  death  involves  it  in  doubt — the  testimony 
of  Mrs.  Tassin  being  to  the  effect  that  her  father  had  admitted  his 
indebtedness  and  promised  to  liquidate  the  same ;  and  that  on  the 
part  of  the  executor  favoring  the  theoiy  of  payment. 

Oounsel  for  the  executor  place  strong  reliance  on  the  circumstance 
of  the  deceased  having  made  to  the  heirs  a  large  donation  imme- 
diately previous  to  this  transfer  of  funds,  as  giving  to  such  transfer 
the  character  of  an  extra  judicial  settlement  of  their  hereditary 
rights  and  claims  against  him. 

And  it  seems  to  us  that  there  is  some  force  in  the  suggestion ;  for 
it  seems  unlikely  that  the  father,  being  aware  of  his  indebtedness  to 
his  children  of  thirty-five  thousand  dollars,  could  have  contemplated 
that  it  should  remain  unpaid,  notwithstanding  his  donation  to  them 
of  over  thirty -six  thousand  dollars,  and  his  assignment  of  one  hun- 
dred thousand  dollars  in  cash  in  addition. 

It  seems  likely  that  if  it  had  been  his  intention  it  would  have  found 
some  expression  in  the  act.  But  what  seems  to  us  as  most  striking 
is,  that  the  two  transactions  absorbed  from  his  aesets  about  one  hun- 
dred and  forty  thousand  dollars,  and  increased  their  fortunes  to  that 
extent,  notwithstanding  his  usufruct  during  life ;  and  the  consequence 
is,  that  the  net  value  of  his  estate  is  placed  at  the  small  sum  of 
twenty -five  thousand  dollars — an  amount  insufficient  to  reimburse  to 
the  heirs  their  hereditary  claims,  after  succession  debts  aod  chatges 
have  been  paid. 

The  judge  a  qiu>  entertained  the  opinion  that  the  executor's  re- 
sistance to  the  opponent'sdemand  was  well*  founded,  and  his  defence 
complete;  and  he  cited  and  relied  upon  the  case  of  Rohrbacker  vs. 
Schillinger,  12  An.  17,  and  Greenleaf  on  Evidence,  Vol.  1,  Sec.  88. 
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The  case  cited  presents  the  question  as  to  whether  the  adminis- 
trator of  a  succession  had  a  just  claim  against  the  defendant  for  one 
thousand  dollars  of  loaned  money — ^the  defence  being  that  the  de- 
ceased had  given  him  that  sum  ''partly  in  payment  of  an  antecedent 
indebtedness,  and  partly  as  a  remunerative  donation  for  services 
rendered." 

The  proof  administered  at  the  trial  was  meagre  and  unsatisfac- 
tory, except  as  to  the  solitary  fact  that  one  witness  saw  deceased 
deliver  to  the  defendant  a  one  thousand  dollar  bank  note — the  con- 
versation being  conducted  in  the  German  language,  which  the  witness 
did  not  comprehend. 

The  court  thereupon  said : 

''  Upon  this  evidence  we  are  compelled  to  decide  whether  proof  of 
the  bare  fact  that  A  handed  a  certain  sum  of  money  to  B,  unex- 
plained, will  authorize  A  to  recover  it  back  on  the  allegation  that  it 
was  a  loan. 

''The  highest  authorities  have  decided  this  question  in  the  nega- 
tive.'* 

In  confirmation  of  this  statement  the  opinion  cites  the  following 
paragraph  from  Qreenleaf,  viz. : 

"  The  mere  delivery  of  money  by  one  to  another,  or  of  a  bank 
check,  or  the  transfer  of  stock,  unexplained,  is  presumptive  evi- 
dence of  the  payment  of  an  antecedent  debt,  and  not  of  a  loan." 
1  Greenleaf  on  Evidence,  Sec.  38. 

The  court  then  observes  further : 

If  the  deceased  handed  defendant  "  this  .money  knowing  thai  he  did 
not  owe  it,  and  if  there  is  no  proof  of  his  iabeutioa,  the  presumption 
of  law  is  that  it  was  a  gift,  and  he  could  not  succeed  in  a  suit  for  its 
repetition  without  disproving  the  presumption." 

And  after  the  citation  of  some  authority,  the  court  sums  up  its 
conclusions  thus : 

"We  are  called  upon  to  presume  a  loan^  when  the  presumption  of 
the  law  is  that  it  was  either  a  payment  or  a  gift.^^ 

It  is  rarely  the  case  that  authorities  so  perfectly  appropriate  are 
cited.  In  our  conception,  the  parallel  is  complete.  The  deceased 
either  intended  a  donation,  or  a  payment  of  a  debt  to  his  children. 
As  the  indebtedness  confessedly  existed,  and  the  Iaw  flrat  raises  the 
presumption  of  payment,  we  think  it  our  duty  to  do  as  did  our 
learned  brother  of  the  District  Court,  and  give  it  effect  as  such;  and 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  741 

Sucoesslon  of  Hymel. 

the  debt  haviofc  been  thus  satiBfled  the  farther  presumption  of 
a  gift  having  been  intended  can  be  appropriately  applied  to  the 
residae. 

This  legal  presumption  supplies  the  place  of  the  proof  of  payment 
that  is  required  by  R.  O.  C.  2282;  because  Art.  2287  declares  that 
a  *'  legal  presumption  dispenses  with  all  other  proof,  in  favor  of  him 
for  whom  it  exists." 

Counsel  for  opponent  suggests  the  inapplicability  of  the  decision 
quoted,  in  that  this  is  not  a  suit  for  recovery  of  a  sum  of  money  the 
deceased  is  alleged  to  have  loaned  to  his  children;  but  its  applica- 
bility  appears  to  our  minds  clear,  in  that  the  opponent  is  seeking  to 
have  placed  upon  the  executor's  account  a  claim  which  was  pre- 
sumably paid  and  extinguished  by  the  transfer  of  funds  to  her  ac- 
count with  her  father's  commission  merchant  at  his  request.  And 
we  simply  hold,  as  did  the  court  in  Rohrbacker's  case,  that,  in  the 
absence  of  proof  of  |her  father's  intention,  the  lopponent's  demand 
can  not  be  sustained  '^ without  disproving  the  presumptions"  of  law 
that  it  raised  against  her. 

Opponent's  further  contention  is  that  the  particular  legacies  speci- 
fied in  her  father's  will  exceed  the  disposable  portion  of  his  fortune 
and  trench  upon  the  legitime  of  his  forced  heirs. 

If  regard  is  had  to  the  value  of  decedent's  estate  at  time  of  his 
death  this  contention  would  be  correct;  but  if  we  apply  the  rule 
prescribed  in  theOode  it  is  not. 

That  rule  prescribes  that  in  order  to  determine  whether  ''any  dis- 
posal of  property,  whether  inter  vivos  or  mortia  causa,  exceeds  the 
quantum  of  which  a  person  may  legally  dispose  to  the  prejudice  of 
his  forced  heirs"  (R.  O.  C.  1602)  ''an  aggregate  is  formed  of  all 
the  property  belonging  to  the  debtor  or  testator  at  the  time  of  his 
decease ;  to  that  is  fictitiously  added  the  property  disposed  of  by 
donation  inter  tnvoa,"  etc.     R.  0.  0.  1505. 

Following  that  rule  the  judge  a  quo  found  the  result  of  the  evi- 
dence to  be  about  as  follows : 

Inyentoried  value  of  estate    $24,242  76 

Amount  of  donation  collated 36,600  00 

Amount  of  transferred  fund  collated 104,213  23 

Aggregate 1166.065  99 

Debt  due  heirs  of  hereditary  claim 20,644  06 

Balance $144,411  94 

Deduct  debts  of  succession 2,732  40 

Balance $141,679  54 


742  SUPREME  COURT  OP  LOUISIANA. 

Succession  oC  Hymel. 

Upon  this  result  the  legitime  of  the  heirs  is  to  be  calcalated  and  de- 
termined, one -third  of  same  being  forty -seventhonsand  two  hundred 
and  twenty -six  dollars  and  nineteen  cents;  same  represents  the 
reserve.     R.  O.  C.  1498,  1237. 

Each  one  of  the  heirs  having  received,  under  the  act  of  donation 
inter  vivos j  the  sum  of  twelve  thousand  two  hundred  dollars,  and 
by  the  assignment  of  cash  thirty- four  thousand  four  hundred  and 
thirty- seven  dollars  and  forty- one  cents,  the  total  amount  of  forty - 
six  thousand  six  hundred  and  thirty -seven  dollars  and  forty 'One 
cents  appears  to  have  been  consumed,  less  five  hundred  and  eighty - 
eight  doUurs  and  seventy -nine  cents. 

As  the  reserve  is  divisible  between  the  three  heirs  of  the  deceased, 
it  is  manifest  that  nothing  favorable  to  the  opponent  could  be  ac- 
complished by  reinstating  the  heirs  in  their  original  situation,  as  the 
result  would  be  substantially  the  same  in  any  future  settlement  be- 
tween them. 

We  thus  find  that  opponent's  complaint  is  not  well  founded,  in 
that  there  is  a  small  amount  ascertained  to  be  to  the  credit  of  the 
executor  for  the  account  of  the  heirs,  after  making  an  allowance 
sufficient  to  cover  the  entire  amount  of  the  hereditary  claims  of  the 
three  heirs  of  the  deceased,  including  both  of  the  other  sums  which 
are  mentioned  under  the  title  of  donations. 

But,  on  the  executor's  hypothesis,  that  these  hereditary  claims 

were  paid  and  discharged,  we  have  this  statement,  viz.  : 

Amount  put  to  credit  of  hereditary  claims  of  tbe  heirs  in  error $20,644  05 

Balance  on  foregoing  statement 588  79 

Net  amount  imputable  to  legacies ^ $21,232  84 

Particular  legacies  deductea 12,000  00 

There  is  a  balance  approximately  of ^ $9,232  34 

after  deducting  special  legacies  and  donations,  and  this  balance 
greatly  exceeds  the  claim  of  the  opponent. 

The  foregoing  figures  are  not  given  as  furnishing  an  accurate 
mathematical  resumS  of  the  succession ;  but  merely  as  indicating  the 
course  of  reasoning  we  have  pursued  in  arriving  at  the  conclusion 
stated. 

Mrs.  Tassin  having  judicially  confessed  that  she  had  renounced 
all  of  her  rights  as  residuary  legatee  under  her  father's  wUl,  the 
judge  a  quo  properly  amended  the  executor's  account  conformably 
thereto. 
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On  Application  for  Rehbaring. 

Breaux,  J.  Mrs.  Tassin,  opponent  and  appellant,  in  her  applica- 
tion for  a  rehearing,  complains  of  the  judgment  appealed  from  in  so 
far  as  it  amends  the  executor's  accoant,  and  she  represents  that,  in 
this  particular,  it  was  rendered  ultra  peUtum  and  is  error. 

The  conclusion  of  the  lower  court  on  this  point  was  logical,  but  it 
was  not  supported  by  special  and  express  pleadings.  The  executor 
and  the  heirs  were,  as  relates  to  Mrs.  Tassin's  renunciation  of  ben- 
efit under  her  late  father*8  will,  silent,  in  so  far  as  the  pleadings  in 
the  lower  court  shows;  they  suggested  no  amendment  of  the  plead- 
ings after  the  renunciation  had  been  made. 

In  view  of  this  fact,  and  also  in  view  of  the  fact  that  it  is  sug- 
gested that  the  brothers  of  Mrs.  Tassin  have  not  claimed  the  benefit 
of  the  renunciation,  and  in  view  of  the  further  fact  that  it  is  inti- 
mated or  that,  perhaps,  it  may  be  inferred,  they  never  will  make 
the  claim. 

We  have  concluded  to  amend  the  judgment  appealed  from  to  some 
extent;  in  accordance  with  the  prayer  of  the  petition,  also,  to  amend 
our  decree. 

It  is  ordered  and  decreed  that  to  Mrs.  Tassin  is  reserved  all  claims 
she  may  have  under  the  will,  to  this  extent  only :  we  do  not  pass 
upon  her  rights,  after  having  renounced  as  before  stated ;  nor  do  we 
pass  upon  the  rights  of  her  brothers,  as  to  whether  they  can  avail 
themselves  of  the  benefit  of  the  renunciation,  after  the  homologa- 
tion of  the  executor's  account* in  so  far  as  not  opposed  and  in  view 
of  the  circumstances  of  the  case.  We  do  not  pass  upon  the  question  at 
all;  we  reserve  the  rights  of  all  parties  as  relates  to  the  renuncia- 
tion; whether  or  not  it  shall  be  enforced  as  originally  made,  and  to 
that  end,  and  to  try  and  decide  that  issue  only,  the  case  is  remanded. 
The  costs  to  abide  the  final  result  of  this  case. 

With  this  amendment  our  decree  remains. 

Rehearing  refused. 


No.   12,066. 
St.  Charles  Street  Railroad  Company  vs.  O.  A.  Fairex. 

The  interoat  of  an  heir  in  the  immovables  of  a  succession,  as  soon  as  he  accepts  it, 
is  subject  to  the  right  of  a  creditor  whose  claim  is  secured  by  judicial  mort- 
gage, subject  to  the  right  of  priority  of  the  creditors  of  the  anccession.  21  An. 
'255;  3  An.  34,  36. 
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The  heir  havlDg  in  a  oompromise  fixed  the  valae  of  the  residuum^  and  rendered  ft 
impossible  to  settle  the  snccession  on  the  basis  of  the  ipveotory  and  other  pro- 
ceedings subsequent,  that  value  is  adopted  and  paymcni  according  ordered. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King^  J. 


Harry  H.  Hall  for  Plaintiff,  Appellee. 


Albert  Voorhiea  and  TT.  8.  Benedict  for  DeTendant,  Appellant. 


Argued  and  submitted  March  28,  1896. 

Opinion  handed  down  April  6,  1896. 

Rehearing  refused,  reasons  assigned,  April  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.    This  case  was  remanded. 

On  the  second  trial  an  amended  petition  was  filed.  The  amended 
petition  was  considered  as  traversed  in  the  District  Court  under  the 
terms  of  the  agreement  between  plaintiff  and  defendant.  The  plain- 
tiff offered  the  evidence  he  had  offered  on  the  first  trial. 

The  defendant  offered  the  same  evidence  and  copies  of  invento  • 
ries.  Copies  of  sales  and  of  accounts  are  of  record  on  appeal,  that 
were  not  in  the  transcript  of  appeal  when  the  case  was  remanded. 

There  is  a  total  absence  of  any  oral  testimony. 

Evidently  the  judge  of  the  District  Court  has  given  close  attention 
to  the  issues. 

He  summarizes  as  follows  the  decision  remanding  the  case: 

1.  The  plaintiff's  recorded  judgment  against  Mrs.  J.  B.  Schiller, 
the  forced  heir  of  her  daughter  Mary  E.  Schiller,  deceased  wife  of  O. 
A.  Fairez,  attached  to  her  portion  of  her  daughter's  succession,  sub- 
ject  to  her  debts ;  that  it  affected  the  mortgageable  property  to  the 
extent  of  the  residuum. 

2.  That  the  amount  of  the  indebtedness  of  Mrs.  J.  B.  Schiller  to  the 
succession  of  her  daughter  Mary  E.  Schiller  at  the  date  of  her  com- 
promise between  O.  A.  Fairex  and  Mrs.  Schiller,  August  7,  1888,  if 
any,  be  ascertained  and  fixed  by  this  court,  and  the  residuum,  if  any, 
be  legally  established. 
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3.  That  it  did  not  appear  on  the  face  of  the  papers  that  the  jndR- 
ment  by  default  rendered  November  8,  1881,  in  favor  of  Mary  E. 
Schiller  against  Mrs.  J.  B.  Schiller  was  a  consent  judgment  and  was 
without  consideration.  That  the  right  of  both  plaintiff  and  defendant 
were  reserved,  the  former  to  attack  and  the  latter  to  present  all  le- 
gal pleas  in  defence  of  this  judgment.  46  An.  1022 ;  R.  R.  Oo.  vs. 
Fairex,  46  An.  1040. 

In  the  amended  petition  filed  as  before  stated,  plaintiff  attacked 
the  judgment  by  default  dated  November  8,  1881,  obtained  by  Mrs. 
Fairex  against  her  mother  for  the  sum  of.  thirty  thousand  dollars. 

The  judgment  of  the  District  Court,  on  the  second  trial^  was  for 
the  plaintiff.    The  defendant  appeals. 

At  his  death  in  1869,  the  late  J.  B.  Schiller  left  a  valuable  suc- 
cession. 

No  accounts  were  filed ;  the  estate  seems  to  have  been  settled  in 
an  extrajudicial  manner;  each  heir  and  the  widow  in  community 
receiving  cash  and  other  property. 

In  January,  1881,  his  heirs  obtained  a  judgment  against  their 
mother;  (the  wido^  of  J.  B.  Schiller)  for  an  account  and  for  a  liqui- 
dation and  partition  of  the  succession. 

In  April  of  that  year,  without  fixing  the  amount  of  her  indebted- 
ness to  her  children,  she  transferred  to  them  property  in  partial  set- 
tlement of  an  unstated  amount  due. 

From  the  facts  appearing  of  record  in  the  succession  of  J.  B.  Schil- 
ler, it  is  reasonable  to  infer  that  Mrs.  Schiller  was  indebted  in  some 
amount  to  her  daughter  at  the  time  that  the  latter  obtained  a  judg- 
ment against  her  mother  for  thirty  thousand  dollars.  It  may  be  that 
this  was  un  exaggerated  amount. 

The  property  inherited  by  the  mother,  Mrs.  Schiller,  and  the  other 
heirs  of  her  late  daughter,  Mrs.  Fairex,  was  community  property  as 
long  as  the  property  remained  undivided  (G.  0.  986,  1214;  Succes- 
sion of  Tureaud  vs.  Oex,  21  An.  255),  and  in  that  situation  plain- 
tiff's mortgage  attached  on  the  undivided  share  of  the  immovables 
of  the  succession,  when  accepted,  subject  to  a  liquidation  and  set  - 
tlement.     Succession  of  Widow  Tureaud  vs.  Oex,  21  An.  258,  255. 

A  similar  principle  is  announced  in  Union  Bank  vs.  Marin,  3  An. 
34*86;  also  in  Succession  of  Dejean,  5  An.  593;  Neal  vs.  Lapleine, 
48  Ao.  — ,  and  recently  in  Newman  vs.  Cooper,  46  An.  1494.  In  fix- 
ing the  amount  of  the  residuum  it  is  urged  by  the  plaintiff  that  the 
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judgment  of  thirty  thonsaod  dollars  obtained  in  1881  is  res  inter  altos 
acUij  and  that  in  addition  it  is  a  nallity,  as  it  does  not  show  upon  the 
face  of  the  papers  that  any  evidence  was  introduced.  This  must  be 
granted ;  at  the  same  time  the  defendant  is  entitled  to  prove  aliunde 
the  amount  of  the  indebtedness  of  the  tutrix  to  her  ward. 

To  this  end  the  inventory  of  the  succession  of  J.  B.  Schiller  was 
introduced  in  evidence,  sales  made  by  Mrs.  Schiller  as  executrix  and 
accounts  filed  by  her  and  approved  by  the  court. 

They  are,  at  leasf,  prima  fcusie  evidencd  of  an  amount  due. 

The  inventory  was  duly  taken  and  approved ;  it  was,  at  least,  the 
commencement  of  proof;  the  subsequent  proceedings  support  its 
correctness  as  prirna  facie  evidence,  although  a  third  person  is  not 
bound  by  proceedings  to  which  he  was  not  a  party;  the  case  is  dif- 
ferent when  a  creditor  seeks  to  prove  that  a  retiduum  is  due  to  his 
debtor,  as  here. 

The  rule  res  inter  alios  acta  does  not  apply  for  the  reason  that  at 
the  date  of  these  proceedings  the  plaintiff  was  not  a  creditor. 

In  the  second  place,  property  has  been  disposed  of  and  title  given 
defendant  for  their  validity  upon  these  proceedings.  Ex  necesntctte 
his  relations  to  the  proceedings  were  similar  to  those  of  the  heir. 

In  a  moment  we  will  see  that  in  a  compromise  the  defendant  has 
chosen  to  fix  the  value  of  his  mother-in-law's  interest  in  the  suc- 
cession of  the  property,  which  must,  under  the  circumstances  of  this 
case,  serve  as  a  basis  for  settlement. 

The  facts  on  this  point  may  make  this  case  sui  generis. 

After  the  death  of  defendant's  wife,  in  1887,  an  inventory  was 
taken  of  the  property  of  her  succession,  showing  assets  to  the 
amount  of  fifteen  thousand  two  hundred  and  sixty- nine  dollars. 
The  surviving  mother,  as  forced  heir,  was  entitled  to  one-third  of 
this  amount. 

In  a  suit  brought  by  Mrs.  J.  B.  Schiller  and  her  two  daughters, 
sisters  of  defendant's  late  wife,  to  annul  the  will  of  Mrs.  Fairex  made 
by  her  in  favor  of  her  husband,  the  defendants  allege  grounds, 
if  true,  that  would  have  been  sufficient  to  annul  the  will  of  Mrs. 
Fairex  in  favor  of  her  husband. 

In  act  of  compromise  of  August,  1888,  it  is  declared : 

''The  said  Octavia  A.  Fairex  shall  pay  to  the  said  Mrs.  Caroline 
M.  Schiller,  wife  of  Robert  T.  Henley;  Mrs.  Ophelia  M.  Schiller, 
wife  of  William  H.  Rolling,  and  Mrs.   Margaret  Emma  St.  Pierre, 
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widow  of  the  late  John  B.  Schiller,  the  sum  of  thirty-five  hundred 
dollars  cash"  for  their  interest  in  the  assets  of  the  ^'succession  of 
the  late  Mrs.  Mary  Emma  Schiller,  wife  of  Octave  A.  Fairex, 
whether  as  legal  or  an  instituted  heir,  and  more  especially  the  real 
property  inventoried  described  as  follows:" 

It  being  a  common  sale  on  the  part  of  the  vendors,  and  the  inter- 
est of  the  mother  being  one-third,  presumably  one -third  of  the 
amount  was  paid  to  her  for  her  interest. 

The  vendors  joined  in  one  contract  to  sell  an  equal  interest.  In  the 
absence  oi  evidence  to  the  contrary,  it  is  fair  to  infer  that  each  re- 
ceived an  equal  amount  of  the  price. 

*'When  several  persons  join  in  the  same  contract  to  do  the  same 
thing,  it  produces  a  joint  obligation  on  the  part  of  the  obligors."  C. 
0.  2080.  W^  do  not  presume  that  she  received  more  than  one- third, 
the  amount  of  her  inheritance.  If  there  is  doubt  upon  the  subject, 
the  maxim  would  apply:  In  duhiia  semper  quod  minimum  est  aequi- 
tnur — i.  e.,  in  case  of  doubt  the  conclusion  should  be,  in  favorem 
9olutio7ie  in  the  sense  the  least  onerous  to  the  obligor. 

This  was  the  value  fixed  by  the  defendant  himself.  It  was  not 
the  sale  of  particular  succession  property,  but  the  transfer  of  an  in- 
terest in  the  succession  at  a  stipulated  price.  The  purchaser,  as  to 
the  value,  is  bound  by  the  price  in  the  absence  of  any  testimony 
offered,  with  the  view  of  proving  that  other  consideration  than  that 
expressed  entered  into  the  contract.  Nem>o  contra  factum  suum  ve- 
nire potest. 

As  to  the  remainder  claimed  by  the  plaintifiT,  after  having  allowed 
the  price  paid  to  Mrs.  Schiller,  the  judgment  for  thirty  thousand  dol- 
lars was  obtained  many  years  (prior  to  the  judgment  of  the  plaintiff) , 
fixing  at  the  time  the  amount  of  the  indebtedness  of  Mrs.  Schiller. 
The  documents  in  evidence  prove  that  a  large  amount  was  due.  The 
interested  parties,  at  a  time  not  suspicious,  fixed  the  value  of  that 
interest,  and,  to  the  end  of  compromising,  settled  for  a  less  amount 
than  the  judgment. 

Presumably  the  mother  was  entitled  to  the  amount — i.  e.,  one- 
third  of  the  price  paid  for  the  residue. 

Having  taken  the  declarations  contained  in  the  deed  in  fixing  the 
responsibility  of  the  defendant,  it  is  but  fair  that  the  estimate 
placed  upon  the  property  should  be  accepted  as  corrects  The  dec- 
laration must  be  taken  in  its  entirety;  it  can  not  in  justice  be  di- 
vided. 
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Moreover,  we  would  not  be  jastifled  in  these  proceedings,  were  we 
to  declare  the  compromise  nail  and  void  in  decreeing  that  the  prop- 
erty be  sold. 

May  it  not  be  suggested  that  the  well-known  maxim  applies,  In- 
terest reipublicm  ut  eit  finis  litiumf 

Another  decree  again  remanding  the  case  for  a  partition  would  not, 
it  seems  to  as,  serve  the  interest  of  any  one. 

In  view  of  the  fact  that  a  compromise  has  fixed  an  amount  and 
effected  a  partition,  we  think  it  should  remain  as  fixed  and  the  par- 
tition as  effected. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  by  reducing  the  amount  of  the  judgment 
as  against  the  defendant  only,  from  the  amount  of  the  judgment 
of  thirty -five  hundred  dollars  to  the  sum  of  eleven  hundred  and  sixty- 
six  dollars  and  sixty-six  cents,  with  five  per  cent,  interest  thereon 
from  2d  day  of  August,  1888.  As  amended  the  judgment  appealed 
from  is  affirmed,  at  appellee's  costs. 

On  Application  for  Rbhearing. 

It  is  a  well  settled  rule  that  the  burden  of  proof  lies  on  the  per- 
son who  wishes  to  support  his  case  by  particular  fact  which  lies 
more  peculiarly  within  his  knowledge,  or  of  which  he  is  supposed  to 
be  cognizant. 

No  attempt  was  made  by  oral  testimony  to  explain  the  character 
of  the  compromise  or  to  show  that  the  least  error  was  committed  in 
writing  down  the  declarations  of  the  parties.  If  there  is  ambiguity 
or  any  declaration  in  the  deed  at  all,  misleading,  it  devolved  upon 
the  defendant  to  become  a  witness  and  at  least  endeavor  to  explain. 

We  would  not  be  justified  in  assuming  that  it  was  not  the  sale  of 
the  residuum  of  the  daughter's  succession  to  the  son-in-law,  but  that 
it  was  a  donation,  under  the  guise  of  a  sale.  The  court  is  not  as- 
suming an  unknown  fact  in  stating  that  sons-in-law  are  not  prone 
to  make  donations  to  their  mothers-in-law,  when  compromising  with 
them,  confiicting  claims  and  putting  an  end  to  lawsuits.  The 
amount  was  not  referred  to  in  the  deed  of  compromise  as  a  donation, 
but  as  the  price  paid  for  the  remaining  assets  of  the  succession. 

Rehearing  refused. 
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No.    11,891.  j  49    744| 

Adele  R.  Hays,  Widow,  Dative  Executrix  of  the  Late  Harby  y^   J^ 
D.  Hays,  vs.  G.  F.  Lapeybe  and  E.  H.  McCai^eb.       

There  are  circa  in  stances  which  place  the  holder  of  paper  in  circulation  upon  In- 
quiry, without  direct  notice  of  any  infirmity  of  title. 

The  policy  executed  on  the  life  of  the  deceased  was  a  valid  contract,  and,  as  such, 
was  assigrnable  to  the  defendants  for  the  amounts  held  due. 

APPEAL  from  the  Civil  Diacrict  Court  for  the  Parish  of  Orleans. 
King,  J. 


Frank  N.  Butler  for  Plaintiff,  Appellant,  cites:  104  U.  S.  776-779; 
15  Wallace,  643;  101  Mass.  564;  10  S.  E.  Rep.  241;  142  U.  S.  664; 
11  Fed.  Rep.  573-577;  11  Atl.  Rep.  780;  C.  N.,  Art.  160;  Marcade, 
Vol.  3,  p.  253;  21  Wallace,  448;  7  Wallace,  558;  11  Wheeler,  258;  1 
An.  178;  C.  C.  1779,  1893,  1894. 


8aunder8  <&  Miller  for  Defendants,  Appellees. 


Argued  and  submitted  November  22,  1895. 

Opinion  handed  down  December  16,  1895. 

ReheariDji^  refused  April  20,  1896  (Watkins,  J.,  dissenting). 


The  opinion  of  the  court  was  <}elivered  by 

Breaux,  J.  In  April,  1889,  the  late  Harry  D.  Hays  effected  a  policy 
of  insurance  on  his  life  in  the  Equitable  Life  Assurance  Society  for 
the  sum  of  fifty  thousand  dollars.  A  short  time  after  the  policy  was 
issued,  he  became  afflicted  with  a  mortal  disease.  In  his  condition 
of  ill  health,  and  being  without  means,  he  applied  on  the  26th  of 
August,  1889,  to  a  practising  attorney  for  money  to  pay  the  premium 
of  insurance  on  said  policy  about  to  mature.  The  premiums  paid, 
interest  thereon  and  fees  charged  amounted  to  about  five  thousand 
seven  hundred  dollars.  To  secure  this  amount,  the  late  Harry  D. 
Hays  made  an  assignment  of  the  policy  to  the  attorney,  H.  L.  Laza- 
rus, acting  for  a  client  who  loaned  the  amount,  and  transferred  notes, 
the  latter  amounting  to  more  than  thirty  thousand  dollars.  He, 
Hays,  became  displeased  and  called  at  defendant's  office;  sought 
their  advice. 
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They  prepared  his  petition  in  December,  1890,  to  the  coart  for 
jadgment  to  annal  and  set  aside  the  assignment  he  had  made  of  this 
policy  and  the 'delivery  of  notes,  in  which  he  in  substance  alleged 
that  being  pressed  for  fands  and  his  health  not  permitting  him  to 
work  and  support  his  family,  he  had  applied  to  the  attorney  Lazarns 
in  August,  1889,  to  whom  he  afterward  assigned  his  policy,  for  an 
advance  in  money  and  for  a  monthly  stipend  of  two  hundred  dollars 
to  enable  him  to  support  his  family.  That  he  was,  he  says,  imposed 
upon;  the  monthly  allowance  was  not  inserted  as  one  of  the  con- 
ditions of  the  assignment,  although  he  had  been  led  to  believe 
it  was. 

In  the  petition  prepared  for  Hays  by  the  defendants,  in  December, 
1890,  he  alleges  that  the  total  amount  advanced  was  only.  $4150,  for 
which  the  attorney  received  notes  to  the  amount  of  $34,000,  the 
deed  of  trust  and  the  assignment  of  the  policy  of  insurance ;  that 
Bright's  disease,  from  which  he  was  suffering,  was  agonizing  and 
torturing,  impairing  his  health,  enervating  his  mind  and  body  and 
rendering  him  incapable  of  correctly  understanding  the  nature  and 
tenor  of  the  documents  and  notes  submitted  to  him  for  signature ; 
that  these  assignees,  Lazarus  and  Weil,  had  no  interest  in  his  life  at 
the  time  of  the  assignment. 

That  the  execution  of  the  deed  of  trust  and  notes  by  said  Hays  for 
the  excess  beyond  the  amount  actually  advanced  to  him,  to -wit: 
$4150,  with  interest  from  September  4,  1889,  was  a  wagering  policy, 
and  said  Weiss  &  Co.  and  said  Lazarus  were  in  equity  and  good  con- 
science only  entitled  to  the  advances  made  thereon.  The  assignee, 
Judge  Lazarus,  attorney,  prior  to  any  suit,  consented  to  cancel  the 
assignment  and  surrender  the  notes  upon  the  payment  of  the  sum 
already  mentioned  as  claimed  by  him. 

In  December  of  1890  the  defendants  advanced  him  the  amount 
required  to  effect  the  compromise  with  the  said  assignee.  The  ser- 
vices of  defendants  here  as  attorneys  for  obtaining  a  relinquishment 
of  all  claims  under  this  assignment  and  effecting  the  compromise  was 
fixed  at  $5000. 

In  consideration  of  the  advance  made  to  enable  him  to  pay  Laza- 
rus, attorney,  and  the  fee  of  five  thousand  dollars  due  to  defendants, 
the  late  Harry  D.  Hays  transferred  and  assigned  to  the  defendants 
his  title  and  interest  in  the  policy  he  held  at  the  time. 

Prior  to  this  assignment  he  had  executed  a  number  of  notes,  pay- 
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able  on  demand,  amounting  in  the  aggregate  to  nineteen  thousand 
fonr  hundred  and  seventy- two  dollars. 

They  were  placed  by  the  maker.  Hays,  in  the  hands  of  several 
persons  (his  friends),  and  they  were  treated  by  him  as  if  he  had  re- 
ceived consideration  from  them,  although  he  had  not.  Under  his 
instructions,  these  notes  were  placed  by  the  respective  holders  in 
the  hands  of  different  attorneys  for  collection  or  sale. 

They  were  acquired,  by  a  practitioner  at  the  bar,  for  less  than 
fifty  cents  on  the  dollar  of  their  face  value. 

Afterward,  to-wit:  on  March  8,  1890,  he,  the  maker.  Hays,  exe- 
cuted and  delivered  to  the  holder  of  these  notes,  Fergus  Kernan,  a 
document  admitting  their  binding  character,  and  assigning  his  life 
insurance  policy  to  secure  their  payment. 

In  February,  1891,  the  said  assignee  of  these  notes  was  a  party  to 
an  authentic  deed  fixing  his  interest  in  the  policy  securing  the  notes 
held  by  him  at  two- fifths  and  the  remaining  three -fifths  to  the  de- 
fendants, and  thereby  Hays  secured  time  after  the  transfer,  and  he, 
Hays,  admitted  that  the  notes  were  held,  as  just  stated. 

Another  note  was  subsequently  executed  by  Hays  and  placed  in 
circulation.  It  found  its  way  into  the  hands  of  an  attorney,  who 
threatened  to  bring  suit  and  to  seize  and  have  sold  the  insured's  in- 
terest in  the  policy.  This  note,  among  the  number,  we  identify  as 
the  Darton  note. 

On  the  10th  day  of  January,  1891,  the  defendants  purchased 
these,  the  Kernan  notes,  for  about; $11, 175,  and  the  holder  surren- 
dered to  them  the  life  policy  of  $50,000,  and  from  that  time  the  de- 
fendants were  in  full  possession.  With  interest,  the  amount  collect- 
ed was  $60,125. 

The  following  are  credits  admitted  by  the  plaintiff : 

By  cash  paid  first  assignee : $6,726  62 

By  cash  paid  for  $19,472.18  of  Hays'  notes 11,175  00 

Cash  advanced  to  and  for  account  of  Hays 14,770  00 

Cash  paid  for  the  Darton  note 2,113  86 

Cash  deposited  in  registry  of  court  to  the  credit  of  the  succession  of  Hays    3,428  67 

Total  interest  account  admitted  is 4,373  65 

Two  items •. 26  00 

Total  credits $46,674  19 

Balance  claimed  as  due  at  the  time  of  statement 4,560  81 

The  defendants  claimed  at  least  one  amount,  additional,  paid  by 
them,  we  do  not  find,  and  which,  if  not  already  credited,  we  think 
should  be  carried  to  their  credit,  viz. :  five  hundred  dollars  paid  at- 
torney's fee  in  suit  to  collect  the  policy. 
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The  facts,  in  regard  to  the  assignment  (the  first  in  order  of  date)  ^ 
are,  as  already  stated,  that  after  the  party  (Lazaras)  saed  for  the 
policy  had  expressed  willingness  to  surrender  the  policy  assigned  to 
him  for  the  amount  the  assignor,  Hays,  was  willing  to  pay ;  he,  Hays, 
did  not  have  the  amount  required;  it  was  then  that  the  defendants 
made  an  advance  which  amounted  with  their  fee,  not  contested,  to 
more  than  eleven  thousand  dollars.  ' 

To  that  amount  the  plaintiff  does  not  question  the  validity  of  the 
transfer. 

The  complaints  relate  principally  to  the  notes  identified  as  the 
Keman  notes  and  the  note  held  by  Darton,  all  subsequently  trans- 
ferred to  defendants  by  the  respective  holders. 

As  to  these,  it  is  alleged  that  they  were  issued  without  considera- 
tion; that  defendants  acquired  them  with  full  knowledge  of  all  the 
circumstances  under  which  they  were  issued. 

The  record  discloses  that  a  dissension  arose  between  the  defend- 
ants and  the  assignee,  F.  Kernan,  Esq.,  the  former,  contended  that 
the  latter  should  pay  forty  per  cent,  and  they  sixty  per  cent,  of  the 
premiums.  The  defendants  finally  offered  to  sell  their  interest  to 
Keman ;  he  stated  that  his  means  did  not  permit  him  to  buy,  and 
he  in  turn  made  a  proposition  to  sell  to  them,  which  they  accepted, 
and  after  some  delay,  the  sale  was  completed. 

They  give  as  the  reason  for  making  this  purchase  of  these  notes, 
that  that  they  had  disbursed  a  large  amount  for  Hays,  some  $11,100, 
and  that  their  object  was  to  get  possession  of  the  policy.  They  tes- 
tified that  the  statement  to  them  by  Kernan,  the  holder,  and  by  Hays 
and  by  Mordecai,  who  acted  for  Hays  in  negotiating  these  notes,  was 
that  they  were  notes  representing  debts  which  Hays  had  contracted 
while  he  was  in  some  canning  factory  business,  in  which  he  failed, 
and  that  Kernan,  the  holder,  had  purchased  these  notes  from  differ- 
ent creditors  who  held  them  from  Hays. 

The  transferror  of  these  notes,  Kernan,  at  the  same  time  trans- 
ferred to  the  defendants  his  interest  in  the  assignment  of  the  life  in- 
surance policy. 

In  these  assignments  no  mention  was  made  of  premiums,  or 
of  the  necessity  of  making  provision  for  their  payment.  It  was  man- 
ifest that  the  insured  was  unable  to  pay  them,  and  that  to  keep  the 
policy  alive  the  assignee  would  have  to  pay  the  premiums  as  they  be- 
came due. 
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Daring  the  life  of  the  policy,  from  the  spring  of  1889  to  March  80, 
1894,  five  annaal  premiams,  each  two  thousand  four  hundred  and 
fifty  dollars  in  amount,  aggregating  twelve  thousand  two  hundred 
and  fifty  dollars,  were  paid  by  the  assignees,  not  a  cent  was  paid  by 
the  insured  Hays. 

It  appears  of  record  that  the  defendants  were  aware  of  the  ex- 
treme illness  of  the  insured  Hays  and  of  the  mortal  nature  of  his 
disease,  and  that  he  had  no  property  or  resource  of  any  kind,  save 
his  life  policy.  Subsequently,  his  health  improved,  and  it  was  re« 
ported  that  he  had  recovered  from  the  severe  attack  which  physi* 
cians  had  pronounced  incurable.  The  improvement  was  temporary. 
In  March,  1894,  he  died,  leaving  a  will  containing  the  following, 
«« There  are  some  outstanding  notes  against  which  I  request  my  wife 
to  pay  as  the  law  directs."  These  were  the  notes  held  by  the  de- 
fendants, regarding  which  one  of  the  defendants  testified  as  fol- 
lows: 

Question.  *'  Was  there  any  agreement  between  yourself  and  Mr. 
Hays  as  regards  the  amount  that  you  should  claim  under  the  pledge 
of  the  policy  to  you  on  those  notes  that  you  acquired  from 
Kernan?" 

Answer.  **Well,  we  understood  that  we  were  to  claim  the  full 
amount  of  the  notes;  and  they  were  to  be  payable  out  of  the  policy 
after  his  death,  an  uncertain  event,  it  is  true.  " 

Judgment  was  pronounced  for  the  defendants,  rejecting  plaintiff's 
demand.    The  plaintiff  prosecutes  this  appeal. 

The  transactions  whereby  the  defendants  became  the  owners  of 
these  claims  were  open  and  direct;  there  was  no  disposition  mani- 
fested to  take  undue  advantage;  they  were  endeavoring  in  a  legiti* 
mate  manner  to  protect  their  interest,  and  evidently  believed  that 
the  maker  of  the  notes,  Hays,  had  received  adequate  value. 

In  the  act  of  compromise  annulling  the  first  assignment  made  of 
the  policy  by  the  insured,  there  is  reference  to  the  claim  here,  gen* 
eral  in  terms  it  is  true,  yet  sufficient  to  excite  and  put  on  inquiry. 

Direct  and  express  notice  is  not  always  indispensable  to  take  notes 
out  of  the  rule  of  commercial  law  and  cut  off  the  equities. 

When  the  circumstances  are  such  as  to  bring  a  particular  case 
under  the  operation  of  that  rule  the  maker  of  the  note  is  legally  en- 
titled to  insist  upon  its  application  regardless  of  the  question  of 
actual  knowledge  on  the  part  of  the  purchaser  of  the  note. 
48 
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We  pass  to  the  next  groand  ar^ed : 

The  defendants  can  not  take  more  than  their  investments  from  the 
life  insurance  policy. 

It  is  but  justice  to  state  that  the  transactions  in  regard  to  the 
policy  were  intended  by  the  defendants  to  be  fair  and  jast. 

Owing  to  favorable  circumstances  about  twenty -nine  thousand 
dollars  have  been  realized  by  the  succession,  for  which  no  actual 
value  was  paid  by  the  insured. 

There  has  been  considerable  discussion  and  diversity  of  judicial 
opinion  upon  the  subject  here  involved.  The  defendants  refer  to 
several  decisions  holding  that  a  valid  policy  of  insurance  effected  by 
one  upon  his  life  is  assignable  like  any  ordinary  ckose  in  action,  and 
they  contend  that,  as  holders  of  the  notes  of  the  insured  prior  to 
maturity,  they  had  an  interest  in  the  whole  policy. 

In  regard  to  the  first  proposition,  in  our  view,  if  a  policy  is  invalid 
when  taken  out  by  one  who  has  no  interest  in  the  life  of  the  assured, 
the  assignment  of  a  policy  to  one  without  interest  is  equally  as  in- 
valid. The  reason  for  holding  the  former  invalid  should  invalidate 
the  latter. 

Mr.  Justice  Field,  in  Wamock  V8.  Davis,  lOi  U.  S.  779,  as  organ  of 
this  court,  upon  that  subject  said : 

*'It  is  not  easy  to  define  with  precision  what  will  in  all  cases  con- 
stitute insurable  interest. 

<*It  may  be  stated  generally,  however,  to  be  such  an  interest 
arising  from  the  relations  of  the  party  obtaining  the  insurance, 
either  as  creditor  of  or  surety  for  the  assured,  or  from  the  ties  of 
blood  or  marriage  to  him,  as  will  justify  a  reasonable  expectation 
of  advantage  or  benefit  from  the  continuance  of  his  life.  It  is  not 
necessary  that  the  expectation  of  advantage  or  benefit  should  be 
always  capable  of  pecuniary  estimation*,  for  a  parent  has  an  insura- 
ble interest  in  the  life  of  his  child,  and  a  child  in  the  life  of  his 
parent,  a  husband  in  the  life  of  his  wife,  and  a  wife  in  the  life  of  her 
husband.  *  *  *  But  in  all  cases  there  must  be  a  reasonable 
ground,  founded  upon  the  relations  of  the  parties  to  each  other, 
either  pecuniary  or  of  blood  or  affinity,  to  expect  some  benefit  from 
the  continuance  of  the  life  of  assured." 

These  principles  have  been  re -announced  in  subsequent  cases: 
Insurance  Company  vs.  Luchs,  108  U.  S.  503;  New  York  Mutual  Life 
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Insurance  Company  vs.  Lewis,  15Wal.  643;  Cammack  vs.  Armstrong, 
117  U.  S.  697. 

In  the  last  case,  the  learned  justice  said,  ''  that  an  assignment  of 
the  policy  to  be  valid,  mast  be  made  for  valuable  consideration." 

In  the  following  cases  the  decisions  of  the  Supreme  Oourt  of  the 
United  States  have  been  followed:  Stevens  vs.  Warren,  101  Mass. 
664;  Oooper  vs.  Shaeffer,  11  Atlantic  Reporter,  648;  Roller  vs. 
Moore,  10  Southeastern  Reporter,  241,  and  authorities  cited. 

Reasoning  from  the  premises  of  the  defendants,  these  decisions 
do  |not  apply;  they  claim  that  they  were  creditors  for  the  whole 
amount  for  which  the  assignment  waa  made,  and  plead  the  face 
value  of  their  notes. 

But,  in  our  opinion,  while  they  have  a  right  to  their  fee,  advances 
and  interest,  they  are  without  the  benefit  of  the  law  applying  to 
negotiable  instruments  prior  to  maturity. 

It  is  true  that,  technically,  these  notes  were  delivered  prior 
to  maturity,  but  they  were  payable  on  demand ;  the  maker  had  in- 
formed the  defendants  that  he  was  much  pressed  for  payment  by 
the  holders ;  they  were  held  for  collection  from  the  proceeds  of  the 
policy,  and  all  the  transactions  were  directed  to  the  collection  to  be 
made  from  the  policy,  and  it  is  conceded  that,  this  was  all  that 
the  holders  expected  to  realize. 

Where  a  note  is  made  for  a  special  purpose,  or  taken  to  be  col- 
lected exclusively  from  a  policy  of  insurance  under  the  circum- 
stances of  this  case,  we  think  it  is  taken  out  of  the  rule  which 
governs  negotiable  instruments,  in  so  far  as  relates  to  the  equities. 

The  defendants  are  entitled  to  their  fees  and  to  all  they  have  ad- 
vanced, and  all  they  have  paid  for  the  claim  they  hold  and  interest. 
Their  demand  for  the  remainder,  after  these  will  have  been  paid,  is 
rejected. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  reversed,  annulled  and  avoided.  It  is  further  or- 
dered, adjudged  and  decreed  that  plaintiff  recover  judgment  for  the 
sum  of  fifty  thousand  one  hundred  and  twenty -five  dollars,  less  all 
advances,  also  amounts  paid  as  transferees  of  the  notes,  and  fee 
and  interest  as  already  stated,  and  that  the  case  be  remanded  to  the 
District  Court  and  a  judgment  entered  in  accordance  with  this 
decree. 

The  defendants  and  appellees  to  pay  costs  of  both  courts. 
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DissBNTiNa  Opinion  on  Application  for  Rbhbabing. 

Watkins,  J.  Notwithstanding  I  concurred  in  the  opinion  and  de- 
cree of  the  court  when  first  rendered,  more  mature  deliberation  upon 
the  questions  involved  have  infinenced  me  to  believe  that  the  ends 
of  justice  would  be  best  subserved  by  an  affirmance  of  the  judgment 
of  the  district  court  in  favor  of  the  defendants. 

Two  propositions  are  presented  for  our  consideration  in  reaching 
a  conclusion  in  this  case,  viz. : 

1.  Whether  or  not  a  policy  of  life  insurance  which  is  made  payable 
to  the  insured,  his  heirs  and  leg^al  representatives,  is  a  good  com- 
mercial collateral  security. 

2.  And  if  it  is  not,  whether  the  defendants  acquired  the  Keman 
notes  under  circumstances  warranting  their  recovery  of  their  face 
value  from  the  succession  of  Hays  as  maker  thereof. 

If  such  a  policy  of  insurance  is  a  good  commercial  collateral,  such 
as  the  deceased  had  a  legal  right  to  pledge  to  a  stranger,  defendants 
as  third  holders  of  his  commercial  obligations,  necessarily  occupy 
just  as  favorable  a  situation  as  the  first  taker;  but  if  not,  have  not 
the  defendants  the  right  to  recover  from  the  succession  of  the  maker 
the  face  value  of  those  notes,  independently  of  the  pledge  of  the  in- 
surance policy,  they  being  ordinary  creditors  of  the  deceased  on  that 
score? 

The  transaction  simply  stated  is  as  follows,  viz. : 

In  March,  1891,  the  defendants  purchased  from  Fergus  Kernan  six 
notes  which  Hays  had  issued  and  theretofore  placed  upon  the  mar- 
ket, aggregating  in  amount  $19,472.18,  for  the  price  of  $11,176, 
whereby  Keman  was  fully  reimbursed  his  outlay ;  and  the  defendants 
took  his  place  in  the  contract  with  Hays — the  policy  of  insurance  on 
Hays'  life  being  thereto  annexed  as  collateral  security. 

The  defendants  kept  the  premiums  paid  up  and  the  policy  in  force 
during  the  lifetime  of  the  insured,  and  at  his  death  they  collected 
the  full  amount  from  the  company,  and,  on  settlement  with  the 
plaintiff  representing  the  succession,  they  claim  the  ri^ht  to  retain 
the  full  amount  of  said  notes. 

This  demand  of  the  defendants  is  resisted  by  the  widow  on  the 
ground  that  the  transaction  between  them  and  her  deceased  husband 
was  of  the  character  of  a  wagering  contract,  which  is  not  enforce- 
able in  law  beyond  the  limit  necessary  for  their  full  reimbursement 
from  the  avails  of  the  policy. 
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This  theory  was  adopted  by  the  court  hi  its  opinion  on  the  author- 
ity of  the  following  cases,  viz. :  Warnock  vs.  Davis,  104  U.  S.  779; 
Insurance  Oo.  vs.  Luchs,  106  U.  S.  508;  Oammack  vs.  Lewis,  15 
Wallace,  648;  New  York  Mutual,  etc.,  vs.  Armstrong,  107  U.  8.  597; 
Stevens  vs.  Warren,  101  Mass.  564 ;  Oooper  vs.  Shaffer,  11  Atlanta 
Rep.  548;  Raller  vs.  Moore.  10  Southeastern  Rep.  241.  And  the 
opinion  announces  the  conclusion  of  the  court  to  be  that  where  a  note 
is  made  for  a  special  "  purpose,  or  taken  to  be  collected  exclusively 
from  a  policy-  of  insurance  under  the  circumstances  of  this  case,  we 
think  it  is  taken  out  of  the  rule  which  governs  negotiable  instru- 
ments in  so  far  as  it  relates  to  equities. 

''The  defendants  are  entitled  to  their  fees  and  to  all  they  have 
paid  for  the  claim  they  hold  and  interest.  Their  demand  for  the 
remainder,  after  these  will  have  been  paid,  is  rejected." 

I  have  examined  with  care  the  cases  of  Warnock  vs.  Davis  uid 
Gammack  vs.  Lewis — the  others  I  could  not  find  by  the  references 
given — and  my  conclusion  is,  that  they  are  not  applicable  to  the 
case  at  bar.  The  distinguishing  feature  of  the  case  of  Warnock  vs. 
Davis  is,  that  the  engagement  between  the  party  insured  and  the 
Trust  Company  antedated  the  issuance  of  the  policy  of  insurance, 
and  the  insured  assigned  the  policy  to  the  Trust  Company  on  the 
date  of  it€  ismtance,  less  one'tenth  which  he  retained;  and  the 
Supreme  Court  very  correctly  held  that ''  «ucA  a  policy  would  con- 
stitute what  is  termed  a  wager  ^policy  ^  or  a  mere  speculative  contract 
upon  the  life  of  the  assured  with  a  direct  interest  in  its  termination." 

The  point  made  and  decided  in  Cammack  vs.  Lewis  was  the  same 
as  shown  by  this  statement  of  the  opinion,  viz: 

''To  procure  a  policy  for  three  thousand  dollars  to  cover  a  debt  of 
seventy  dollars  is  of  itself  a  mere  wager." 

It  is  quite  evident  that  the  court  in  those  cases,  exclusively,  dealt 
with  contracts  entered  into  between  the  parties,  antecedent  to  the 
issuance  of  policies  of  insurance;  and,  finding  them  to  be  circum- 
stanced as  stated,  declared  that  the  poUciee  were  wager- policies. 

These  opinions  have,  in  my  opinion,  no  application  to  contracts  of 
the  class  we  have  under  consideration,  which  were  made  long  0ub. 
sequent  to  the  issuance  and  delivery  of  the  policy  to  the  insured. 

And  not  only  was  the  contract  between  Keman  and  the  defendants 
made  long  subsequent  to  the  issuance  of  the  life  policy  to  Hays,  the 
insured,  but  the  notes  of  Hays  which  the  defendants  took  from 
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Keman,  were  the  identical  notes  upon  which  Hays  had  previonsly 
realized  over  eleven  thousand  dollars  on  the  faith  of  this  policy,  and 
in  addition  to  the  pa3rment  of  the  premiums  which  had  been  paid  by 
others  in  order  to  preserve  the  the  life  of  the  policy,  prior  to  defend- 
ants' acquisition  thereof. 

The  legality  and  binding  force  of  such  contracts  have  frequently 
been  maintained  by  the  New  York  Oourt  of  Appeals,  and  they  have 
held  that ''  a  valid  policy  of  insurance  effected  by  a  person  on  his 
own  life  is  assignable  like  an  ordinary  chose  in  action^  and  that  the 
assignee  is  entitled,  upon  the  death  of  the  assured,  to  the  full  sum 
payable^  without  regard  to  the  consideration  given  for  the  assign- 
ment or  to  his  possession  of  any  insurable  interest  in  the  life  of  the 
assured.''  St.  John  vs.  American  Mutual  Life,  etc.,  18  N.  Y.  81; 
Vallon  vs.  National  Loan  Fund,  etc.,  20  N.  Y.  82;  Olmstead  vs.  Keys, 
86  N.  Y.  598. 

The  ralings  of  the  New  York  court  are  in  keeping  with  those  of 
the  highest  courts  of  other  States,  as  is  instanced  in  the  following 
reports :  Ashley  vs.  Ashley,  8  Simmons,  149 ;  Mutual  Company  vs. 
Allen,  188  Mass.  24;  Eckel  vs.  Benor,  41  Ohio  St.  282;  Martin  vs. 
Stebbins,  126  111.  887;  Fitzpatrick  vs.  Insurance  Co.,  56  Conn.  116; 
Clark  vs.  Allen,  11  Rhode  Island,  489;  Rittler  vs.  Smith,  70  Mary- 
land, 261;  Murphy  vs.  Red,  14  So.  Rep.  (Miss.)  761. 

Indeed,  the  Supreme  Court  in  Wamock  vs.  Davis  refer  to  some  of 
the  New  York  cases,  and  say : 

*'It  must  be  admitted  that  they  are  sustained  by  many  other  ad- 
judications." 

In  those  opinions,  the  courts  had  under  consideration  assignment 
of  policies  made  by  persons  insured. to  strangers;  and  such  assign- 
ments were  upheld  and  maintained  as  good  and  valid  in  law. 

On  the  same  principle,  they  would  have  undoubtedly  held  that  a 
pledge  of  such  policies  as  collateral  security  would  have  been  equaUy 
good  and  valid. 

The  language  employed  by  the  Massachusetts  court  in  the  leading 
case  can  be  appropriately  cited  here : 

<<In  Mutual  Life  Ins.  Co.  vs.  Allen,  188  Mass.  24,  the  Supreme 
Court  of  Massachusetts,  *  *  •  after  referring  to  the  dicta  in 
Cammack  vs.  Lewis,  15  Wall.  648,  and  Wamock  vs.  Davis,  104  U.  S. 
775,  and  showing  that  it  was  not  decided  in  either  of  those  oases  that 
all  assignments  for  life  insurance  policies  without  interest  are  illegal^ 
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said,  that  the  right  to  receive  money  on  the  death  of  another  is  as- 
signable, at  law  or  in  equity,  will  hot  be  questioned.  It  is  trae  that 
every  person  who  is  in  expectation  of  property  at  the  death  of  an  - 
other  has  an  interest  in  the  death,  bat  it  does  not  follow  and  it  is  not 
true  that  the  law  does  not  allow  the  possession  and  assignment  of 
snch  expectations.  *  *  *  We  see  nothing  in  the  contract  of  life 
insurance  which  will  prevent  the  assured  from  selling  his  right  under 
the  contract  for  his  own  advantage,  and  the  fact  that  the  assignee  has 
no  insurable  interest  in  the  life  insured  is  neither  conclusive  nor 
pirma  facie  evidence  that  the  transaction  was  illegal.  In  the  well  con- 
sidered case  of  Clark  vs.  Allen,  11  R.  I.  439,  the  Supreme  Court  of 
Rhode  Island  used  this  language:  '<It  is  said  that  such  assignment,  if 
permitted,  may  be  used  to  circumvent  the  law.  But  it  does  not  follow 
that  such  an  assignment  is  not  to  be  permitted  at  all,  because  if  per- 
mitted it  Tnay  be  abused.  Let  the  abuse  and  not  the  bona  fide  use  be 
condemned  and  defeated.  The  truth  is,  it  is  one  thing  to  say  that  a 
man  may  take  insurance  upon  the  life  of  another /or  no  purpose  except 
08  a  speculatUm  or  bet  on  hie  chances  of  life,  and  may  repeat  the  act  cu2 
libitum;  and  quite  another  thing  to  say  that  he  may  purchase  the  policy 
as  a  matter  of  business,  after  it  has  once  been  duly  issued  under  the 
sanction  of  the  law,  and  is  therefore  an  existing  chose  in  action  or  right 
of  property.  There  is  in  such  purchase,  in  our  opinion,  no  immoral- 
ity and  no  imminent  peril  to  human  life.  We  should  have  strong 
reasons  before  we  hold  that  a  man  shall  not  dispose  of  his  own. 
Courts  of  justice,  while  they  should  uphold  the  great  and  universally 
recognized  interests  of  society,  ought,  nevertheless,  to  be  cautious 
about  making  their  own  notions  of  public  policy  the  criterion  of  le- 
gality, lest,  under  the  semblance  of  declaring  the  law,  they,  in  fact, 
usurp  the  functions  of  legislation."     (My  italics.) 

In  the  recent  case  of  Stuart  vs,  Sutcliffe,  46  An.  240,  we  have  this 
identical  principle  affirmed. 

In  that  case,  as  in  this,  the  legal  representatives  of  the  deceased 
policy-holder  sued  Kline  as  possessor  thereof  under  a  contract  of 
pledge  securing  the  payment  of  certain  notes  of  the  deceased,  claim- 
ing the  proceeds  which  had  been  collected  of  the  insurance  company. 

In  the  opinion  it  is  said : 

'^  Plaintiffs  do  not  make  claim  as  beneficiaries  of  said  policy,  but 
as  the  executors  and  heirs  of  deceased ;  hence,  for  all  purposes  of 
this  case,  they  occupy  exactly  the  same  situation  as  that  occupied 
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by  the  deceased,  and  can  invoke  no  other  cause  of  nallity  than  sach  as 
he  coald  have  urged  while  living.'' 

Having  announced  the  foregoing  postulate  the  court  states  its  con- 
clusion to  be,  that  it  '*  has  for  many  years  maintained  the  assignability 
of  such  policies  of  insurance,  as  that  of  an  incorporeal  right" — 
exactly  in  keeping  with  the  State  decisions  we  have  quoted  above. 

In  Succession  of  Hearing,  26  An.  326,  the  court  distinctly  and 
pointedly  said : 

'^  A  man  may  take  out  a  policy  of  insurance  on  his  life,  in  the 
name  of  any  one,  or  having  taken  it  out  in  his  own  name,  he  may, 
with  the  consent  of  the  insurers,  transfer  it  to  whom  he  pleases." 

In  Succession  of  Richardson,  14  An.  1,  the  court  gave  effect  to  an 
assignment  of  a  policy  made  by  the  insured  upon  the  day  of  its 
issuance. 

The  court  distinguished  a  policy  which  is  made  payable  to  the 
heirs  and  legal  representatives  of  the  insured,  like  the  one  involved  in 
the  case  of  Stuart  vs,  Sutcliffe  and  in  this  case,  from  one  payable  to 
some  third  person  as  beneficiary — citing  Succession  of  Bofenschen, 
20  An.  711;  Putnam  vs.  Insurance  Oo.,  42  An.  789,  and  other 
cases. 

To  my  thinking  the  foregoing  authorities  are  conclusive  as  to  the 
assignability  of  the  life  insurance  policy  of  Hays ;  and,  consequently, 
defendants  are  quite  as  much  entitled  to  hold  and  retain  the  fuU 
amount  of  the  Keman  notes  out  of  the  proceeds  collected  as  Klein 
was  allowed  to  hold  the  proceeds  of  the  Stuart  policy,  as  such  a 
policy  is  in  all  respects  a  good  commercial  collateral  for  the  debts  of 
the  insured. 

Entertaining  these  views,  I  respectfully  recall  my  assent  to  the 
opinion  of  the  majority  of  the  court  and  file  this  as  my  dissenting 
opinion. 
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No.  12,034. 

William  Murray  vs.  Jambs  M.  Sweeney. 

On  Motion  to  Dismi^is. 

The  amoiint  of  the  fund  In  the  sheriff's  hands,  the  subject  of  the  judgment  dis> 
tributing  it,  la  the  test  of  the  right  of  appeal,  and  nottbe  amount  of  appellant's 
demand.  Constitution,  Art.  81;  Amendment  Acts  1882,  p.  174;  40  An.  136;  34 
An.  1140. 
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On  ths  Mbrttb. 

Where  a  demand  exceeds  five  hundred  dollars  tor  labor  and  materials  In  building 
addition  to,  and  making  repairs  on  house,  there  must  be  a  written  contract  as 
against  third  persons,  registered  in  the  clerk's  office  in  time. 

If  the  property  be  sold  without  separate  appraisement,  the  prlTllege  is  lost. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rigktor,  J. 


Frank  McOloin  for  Plaintiff,  Appellant. 


FarraVf  Jonas  &  KrutUchnitt  for  Inter venor,  Appellee. 


On  Motion  to  Dismiss. 

Submitted  on  briefs  Febroary  10,  1896. 
Opinion  handed  down  February  24,  1896. 


On  the  Merits. 

Argued  and  submitted  March  23,  1896. 
Opinion  handed  down  April  6,  1896. 


On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  b3' 

Miller,  J.  The  plaintiff  obtained  judgment  against  defendant  for 
nine  hundred  and  twenty -five  dollars,  with  privilege  on  the  building 
erected  by  him,  seized  and  sold  the  property.  The  intervenor 
asserting  a  mortgage  on  the  immovable,  i.  e.  the  building  and  ground^ 
filed  a  third  opposition  claiming  to  be  paid  her  debt,  exceeding  the 
fund  in  the  hands  of  the  sheriff  derived  from  the  sale  four  thousand 
dollars.  From  the  Judgment  of  the  lower  court  in  her  favor  award- 
ing her  the  entire  fund  and  denying  the  plaintiff's  privilege,  he 
appeals.  The  appellee,  Mrs.  Moore,  moves  to  dismiss  the  appeal, 
on  the  ground  that  the  claim  of  the  appellant  being  only  for  nine 
hundred  and  twenty -five  dollars,  with  interest,  is  not  within  the 
jurisdiction  of  this  court.  If  the  amount  he  claims  is  the  test  of 
jurisdiction,  the  appeal  must  be  dismissed. 
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The  appellant  urges  his  right  to  appeal  arises  from  the  provision 
in  the  Constitation  conferring  on  this  court  jurisdiction  In  all  cases 
where  the  fund  to  be  distributed  exceeds  two  thousand  dollars. 
Constitution,  Art.  81.     Amendment  Acts  1882,  p.  174,  No.  126. 

Under  the  previous  constitutions  of  the  State  the  jurisdiction 
of  the  Supreme  Court  in  cases  where  the  appellant  claimed  less 
than  the  appealable  amount,  to  be  paid  from  funds  exceeding 
that  amount  in  the  hands  of  the  court,  was  the  subject  of  frequent 
contention.  The  jurisdiction  in  tliat  class  of  cases  was  maintained, 
but  the  tests  were  difficult  of  application  under  the  scant  grant  of 
appellate  jurisdiction  in  previous  constitutions;  i.  e.  when  the 
matter  in  dispute  exceeded  three  hundred  dollars.  The  present 
Constitution,  not  only  g^ves  this  court  appellate  jurisdiction  where 
the  matter  in  dispute  exceeds  two  thousands  dollars,  but  adds,  "  or 
funds  to  be  distributed  whenever  the  amount  claimed  therein  shall 
exceed  two  thousand  dollars."  This  addition  was  perhaps  made  to 
supply  a  fixed  test  of  jurisdiction  of  incidental  demands  with 
respect  to  funds  the  court  was  called  on  to  distribute  to  litigants, 
some  of  whose  demands  might  be  less  than  two  thousand  dollars. 
This  intention  is  marked  by  the  language,  whatever  the  amount 
claimed  therein.  We  think,  too,  that  previous  decisions  have 
established  the  construction  allowing  an  appeal  where,  as  in  this 
case,  the  fund  exceeds  two  thousand  dollars,  though  the  claim  of  the 
appellant  is  less.  The  test  may  seem  arbitrary  in  a  case  like  this 
where  the  only  judgment  to  be  rendered  is  for  or  against  the  pay- 
ment out  of  the  fund  of  appellant's  demand  of  nine  hundred  and 
twenty- five  dollars,  still  in  view  of  the  mandate  of  the  organic  law 
and  previous  decisions  we  think  the  appeal  must  be  maintained. 
The  cases  cited  by  appellees  from  83  An.  1086  (Loeb  &  Bloom  vs. 
Orent) ;  89  An.  86  (Young  vs.  Duncan) ,  and  48  An.  1041  (Katz  & 
Bainett  vs.  Gill) ,  have  had  our  attention.  The  decisions  in  cases  of 
funds  in  the  hands  of  sheriffs  contended  for  by  parties  with  con- 
flicting claims  to  be  settled  by  judgments  of  distribution,  in  our 
view,  have  direct  application  and  must  guide  our  decision.  Weil  vs. 
Ins.  Co.,  40  An.  186;  Renshaw  vs.  Stafford,  34  An.  1140.  They 
afllrm  that  from  a  judgment  distributing  funds  exceeding  two  thou- 
sand dollars  in  the  sheriff's  hands  the  test  of  the  right  of  appeal  is 
that  amount  and  not  that  of  the  appellant's  claim. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  motion  to 
pismiss  be  denied. 
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On  thb  Merits. 

Breaux,  J.  The  proceeds  of  the  sale  of  the  property,  upon  which 
there  existed  a  mortgage  and  vendor's  privilege,  were  not  sufficient 
in  amount  to  satisfy  the  mortgage  and  vendor's  privilege  of  the 
intervenor,  and  the  privilege  of  plaintiff  for  repaii*s  upon  the  build- 
ing constructed  on  the  property  thus  mortgaged. 

The  plaintiff  claims  a  preference  over  the  proceeds  to  the  amount 
of  his  claim,  to  which  he  would  undoubtedly  have  been  entitled  if  his 
privilege  had  been  recorded  in  time. 

The  intervenor  alleges  that  the  contract  claimed  by  plaintiff  was 
not  reduced  to  writing  and  recorded ;  that  plaintiff  did  not  apply  for 
a  separate  appraisement,  and  as  a  result  the  land  and  the  improve- 
ments were  sold  together  without  regard  to  any  privilege. 

The  District  Court  recognized  the  intervenor  as  the  owner  of  the 
two  notes  she  holds,  secured  by  vendor's  privilege,  and  ordered  the 
sheriff  to  turn  over  to  her  the  proceeds  of  the  property  and  to  retain 
in  his  hands  sufficient  to  satisfy  only  the  costs  of  sale. 

From  the  judgment  the  plaintiff  prosecutes  this  appeal. 

The  amount  of  intervener's  claim  and  the  date  of  her  privilege  are 
not  contested. 

With  reference  to  the  privilege  claimed  by  the  plaintiff  as  entitled 
to  preference,  it  is  radically  null  against  third  persons,  for  no  agree- 
ment was  reduced  to  writing  and  registered,  as  required  by  the  article 
of  the  Code.  The  amount  claimed  is  over  five  hundred  dollars.  In 
express  terms  a  written  contract  is  made  a  prerequisite  to  the 
privilege. 

The  following  is  the  language  of  the  Code : 

''No  agreement  or  undertaking  for  work  exceeding  five  hundred 
dollars  which  has  not  been  reduced  to  writing  and  registered  with 
the  Recorder  of  Mortgages  shall  enjoy  the  privilege  above  granted." 
C.  C.  2775. 

Interpreting  this  article,  this  court,  many  years  ago,  announced 
that  there  are  two  requisites  to  secure  a  privilege.  Taylor  vs.  Crain, 
16  La.  220,  292.  The  utterances  of  the  court  were  equally  as  clear 
in  Spence  vs.  Brooks,  6  An.  63,  64,  in  which  case  no  agreement  had 
been  reduced  to  writing  and  registered.  In  Charity  Hospital  vs. 
Stickney,  2  An.  560,  551,  the  court  held  that  the  amount  due,  or  to 
become  due,  to  entitle  one  to  the  benefit  of  a  privilege  similar  to  the 
privilege  claimed  here,  must  be  fixed  in  the  contract  when  the 
amount  exceeds  the  sum  stated. 
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A  similar  qnestion  was  at  issue  in  McRae  vs.  Oreditors,  16  An.  306. 

Passing  from  the  qnestion  of  the  written  contract  needful  to  secure 
a  contractor's  privilege,  the  registry  of  plaintiff's  claim  in  time  vel 
non  is  the  issue  next  in  order  for  our  consideration. 

No  privilege  has  preference  over  pre-existing  mortgages  and 
privileges  unless  *'  the  act  or  other  evidence  of  the  debt  is  recorded 
within  seven  days  from  the  date  of  the  act  or  other  obligation  of 
indebtedness."     Act  No.  46  of  1877. 

It  is  suggested  in  behalf  of  plaintiff,  claiming  a  preference,  that 
the  '*  obligation  of  indebtedness  here  stands,  by  clerical  or  typo- 
graphical  error,  for  evidence  of  indebtedness,"  and  that  the  penal 
term  (if  there  was  a  clerical  error  or  an  error  in  printing  committed) 
was  seven  days  from  the  confection  of  the  original  act,  or  from  the 
date  of  other  evidence  of  indebtedness. 

It  must  be  conceded  that  the  language  of  the  act,  at  this  point,  is 
peculiar.  It  is  not  at  all  manifest  that  the  error,  which  plaintiff 
asserts,  was  committed.  The  legislator  used  the  word  ^'obligation;*' 
as  interpreter  of  his  will  we  are  not  authorized  to  substitute  the 
word  "  evidence." 

It  is  reasonable  to  presume  that  it  was  intended  to  fix  a  time  of 
recording  in  order  to  secure  a  privilege;  that  is,  from  the  '^date  of 
the  obligation;"  the  rule  has  certainty  in  that  case,  but  if  it  were  fixed 
from  ''the  evidence  of  the  indebtedness"  the  privilege  would 
become  extremely  uncertain,  and  frequently  depend  upon  the  mere 
consent  of  the  debtor  contrary  to  the  well  settled  principle  that 
privileges  are  independent  of  the  convention  of  the  parties. 

As  a  fact,  we  have  stated  that  the  obligation  dated  from  the  6th  of 
a  month  and  was  recorded  on  the  14th. 

The  next  objection  in  order :  a  separate  appraisement  is  urged  by 
intervener  to  plaintiff's  claim.  It  is  a  fact  that  the  sale  was  not  pre- 
ceded by  an  appraisement. 

Interpreting  Art.  3268  this  court  held  that  the  furnisher  is  not 
"entitled  to  a  privilege  if  he  allows  the  building  and  the  lot  to  be 
sold  without  a  separate  appraisement."  Succession  of  Oox,  82  An. 
1036, 1036. 

In  Hoy,  Tutor,  vs.  Peterman,  28  An.  280,  the  claim  had  been 
recorded  in  time,  and  yet  the  court  held  that  it  was  lost  by  permit- 
ting the  sale  of  the  house  without  a  separate  appraisement. 

There  are  a  number  of  decisions  upon  this  point;  we  will  not 
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discuss  the  sabject  further,  for  we  rest  our  conclusion  on  the  groand 
of  failure  to  reduce  the  contract  to  writing  and  register  the  claim  in 
time. 

In  the  matter  of  costs,  we  do  not  understand  that  there  is  any 
material  difference  between  the  plaintiff  and  the  intervener.  The 
costs  include  those,  it  is  claimed  by  the  plaintiff,  should  be  deducted 
from  the  proceedings  for  the  sale. 

The  judgment  appealed  from  is  therefore  afiElrmed. 


No.  12,046.  jitl 

O.  J.  FiiAGG  vs.  Parish  of  St.  Ohablbs. 

The  plaintiff,  alleging  he  Is  the  holder  of  claims  (or  serrloes  of  parish  officers,  wit- 
nesses' and  Jurors'  fees,  and  other  items  of  parochial  expenses,  the  claims  duly 
acknowledged  and  warrants  therefor  issued  and  averred  to  be  entitled  to  be 
paid,  will  be  concluded  by  the  Judgment  dismissing  his  petition  without 
reservation,  from  renewing  the  suit  on  the  claims;  It  being  apparent  in  the 
first  suit  the  liability  of  the  parish  on  the'claims  and  warrants  was  at  issue, 
that  proof  was  admissible  to  sustain  such  liability,  and  "  the  thing  adjudged" 
applies  to  the  demand  and  to  all  grounds  available  to  sustain  the  demand.  C. 
C,  Arte.  2385, 2386;  2  An. 494;  8  An.  6;  40  An.  646;  94  U.  8.  352;  82  An.  896. 

Warrants  or  orders  on  the  parish  treasurer  by  the  police  jury  without  power  to 
issue  notes  or  other  similar  instruments,  avail  as  acknowledgments  to  inter- 
rupt prescription,  but  do  not  change  the  character  of  the  debts  for  which  the 
warrants  issued  or  the  prescription  applicable  to  such  debts. 

APPEAL  from  the  Twenty- first  Judicial  District  Oourt   for  the 
Parish  of  St.  Oharles.     Rost^  J. 


Qu8.  A,  Breaux  and  HiddleHon  Kenner  for  Plaintiff,  Appellant. 


Ou8.  V.  I^miatf  St.  Maurice  Berault  and  /.  L.  Oaudet  for  Defend- 
ant, Appellee. 

Argued  and  submitted  February  24,  1896. 
Opinion  handed  down  April  6,  1896. 
Rehearing  refused  April  20,  1896. 


Opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  This  appeal  is  by  plaintiff  from  the  judgment  dismiss- 
ing his  suit  as  the  assignee  of  claims  against  the  parish  for  the 
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services  of  the  parish  officers,  witnesses'  fees,  jtiron  and  others, 
evidenced  by  warrants  on  the  parish  treasurer.  The  defences  are, 
res  judicata  based  on  the  judgment  in  the  suit  of  plaintiff  agidnst  the 
parish,  brought  in  1874,  and  decided  by  this  court  in  1875  (Flagg  vs. 
Parish  of  St.  Charles,  27  An.  319) ,  and  the  prescription  of  one,  three 
and  five  years. 

The  plaintiff's  previous  suit,  in  1874,  it  is  claimed,  was  on  warrants 
for  a  part  of  the  claims  now  sued  upon.  It  is  insisted  that  suit  was 
different  from  this,  brought  on  the  claims,  the  warrants  being  re- 
ferred to  in  the  petition  in  the  instant  case,  merely  as  acknowledg- 
ments by  the  parish.  There  is  a  difference  in  the  phraseology  of  the 
petitions  in  these  suits.  In  the  instant  case,  the  petition  alleges  the 
services  and  other  parochial  expenses  for  which  the  warrants  issued, 
and  describes  the  plaintiff  as  the  holder  of  the  claims  against  the 
parish  for  such  services  and  parish  expenses.  But  the  allega- 
tions of  the  petition  in  the  previous  suit,  not  materially  differ- 
ent, in  our  view,  describe  the  petitioner  as  the  holder  and 
owner  of  the  claims  and  acknowledgments  issued  to  divers 
persons  and  for  various  amounts  for  services  rendered  the  parish, 
'^  which  claims,  acknowledgments  and  accounts,"  it  is  averred,  have 
been  acknowledged  by  the  police  jury  of  the  parish,  and  ordered  to 
be  paid;  there  are  also  allegations  that  the  orders  on  the  parish 
treasurer  were  given  to  liquidate  the  '^  claims  after  settlement  had;" 
that  the  claims,  certificates  and  acknowledgments  issued  according 
to  law,  and  that  the  orders  drawn  on  the  treasurer  for  the  amounts 
are  to  be  used  by  him  as  vouchers  for  his  credit  in  the  settlement  of 
his  accounts  etc.,  which  <'<;laims, certificates  and  accounts,  together 
with  the  evidences  of  the  same,"  it  is  alleged,  have  been  transferred 
to  petitioner,  and  in  other  parts  of  the  petition  there  occurs  the 
reference  of  the  claim  against  the  parish  held  by  petitioners.  The 
orders  on  the  parish  treasurer,  the  certificates  of  indebtedness  and 
acknowledgments,  as  we  appreciate  the  petition,  are  treated  as  the 
evidences  of  the  claims.  Under  the  decisions  of  that  period,  suit 
could  not  be  maintained  merely  on  warrants  issued  by  parishes  with 
no  power  to  issue  notes  or  evidences  of  debt.  Breaux  vs.  Parish  of 
Iberville,  28  An.  284;  Marionneaux  et  als.,  and  other  cases,  vs.  Police 
Jury  of  the  Parish  of  Iberville,  23  An.  251;  Sterling  vs.  Parish  of 
West  Feliciana,  26  An.  59.  We  think  the  petition  in  the  previous 
suit  would  have  stood  this  requirement  of  the  decisions.    It  is  quite 
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certain  under  the  allegationB,  the  plaintiff  could  have  offered  proof 
of  any  and  all  claims  he  held.  We  can  not  perceive  the  basis  on 
which  we  can  hold  that  the  previous  suit  is  to  be  deemed  brought  on 
warrants  only,  or  not  on  claims  or  debts  of  the  parish.  In  all  essen- 
tial  respects  the  demand  in  the  previous  and  instant  suits  are  of  the 
same  nature,  save  that  some  of  the  claims  now  sued  on  were  not 
embraced  in  the  previous  suit. 

It  is  urged  that  in  similar  controversies  between  other  parties,  the 
Supreme  Court  expressed  the  view,  that  dismissing  suits  on  parish 
warrants  would  not  preclude  subsequent  suits  on  the  debts  for  which 
the  warrants  issued.  But  the  previous  suit  of  this  plaintiff  presented, 
as  we  think,  a  demand  on  the  claims  evidenced  by  the  warrants.  It 
is  clear  that  the  judgment  in  such  a  suit  is  res  fudicata  as  to  the 
claims  or  warrants,  whether  or  not  proof  was  offered  of  the  claims. 
In  the  spirit  of  the  authorities,  the  rea  judicata  applies  to  all  grounds 
available  to  sustain  the  demand.  In  the  decisions  cited  by  plaintiff 
from  26  An.  59  (Sterling  vs.  Parish  of  West  Feliciana),  and  28 
An.  80  (Mathe  vs.  Parish  of  Plaquemines) ,  the  court  reserved  the 
right  of  plaintiff  to  renew  his  suit  on  the  claims.  The  reservation  is 
suggestive  of  the  force  the  decree,  without  the  qualification,  would 
have  carried.  Without  that  reservation,  the  decree,  unless  one  of 
non-suit,  we  think,  is  rea  judicata  of  the  demand,  and  as  to  all 
grounds  controverted  or  susceptible  of  being  urged  in  support  of  the 
demand.  We  think  the  judgment  in  the  previous  suit  concludes 
plaintiff  as  to  all  the  claims  or  warrants  sued  on  in  that  suit. 
O.  B.,  Arts.  2286,  2286;  Osburn  vs.  Bank,  2  An.  494;  Megget  vs. 
Lynch,  8  An.  6;  Ludeling  vs.  Ohaffe  et  al.,  40  An.  646;  Oromwell 
vs.  County  of  Sac,  94  U.  S.  862;  Grange  vs.  Singleton,  32  An.  898. 

The  claims  against  the  parish  not  concluded  by  rea  judiooto  are  re- 
sisted by  the  pleas  of  prescription  of  one,  three  and  five  years. 
Civil  Code,  Articles  3534,  3638,  3540.  The  warrants  are  relied  on  as 
acknowledgments,  but  viewed  merely  as  such,  they  did  not  change 
the  character  of  the  debt,  but  only  gave  a  new  date  to  the  prescrip- 
tions applicable  to  the  claims.  C.  C,  Arts.  3616,  3661,  et  aeq.  These 
prescriptions  are  one,  three  and  ten  years  (C.  C.  Arts.  3534,  86389' 
3644) ,  not  five  years,  as  held  by  the  lower  court.  That  of  one  year 
applies  to  fees  of  justices  and  constables;  that  of  three  years,  to  re- 
corders' sheriffs'  and  clerks'  fees ;  that  of  ten  years  to  all  other 
items  of  plaintiff's  list  of  claims,  unless  on  accounts  or  other  charaij- 
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tar  snbject  to  prdscriptioii  by  the  Oode  or  Reyiaed  Statatea.  The 
record  does  not  enable  oa  to  determine  the  character  of  the  items  in 
plaintiff's  schedule  of  claims  attached  to  the  petition,  and  there  ia 
no  testimony  on  the  subject.  Announcing  our  conclusion  as  to  the 
prescriptions  applicable,  and  adding  that,  in  our  view,  prescription 
interrupted,  first  by  the  issue  of  warrants,  and  later  by  the  suit,  the 
last  interruption  giving  a  new  date  for  prescription,  beginning  with 
the  end  of  that  suit,  we  will  remand  the  case  in  order  that  with  the 
requisite  proof  the  lower  court  may  finally  close  the  controversy. 
The  Inquiry  for  the  lower  court  will  be  as  to  the  claima  not  included 
in  the  previous  litigation,  prescribed  before  the  present  suit  was  in- 
stituted ;  and  to  the  claims  not  thus  prescribed,  the  lower  court  will 
apply  the  prescriptions  indicated  in  this  opinion. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  and  it  is  hereby  afiElrmed  so  far  as  it  maintains 
the  plea  of  res  judicata;  in  other  respects  it  is  annulled  and  reversed, 
and  the  case  is  remanded  for  further  proceedings  in  accordance  with 
the  views  herein  expressed,  the  defendant  to  pay  costs. 


48      758  No.   11,956. 

119      644  *x,i7./v. 

Obbscbnt  City  Sbltz  and  Minbral  Water  Coicpany  vs.  Thb  Oity 
OF  Nbw  Orleans. 

The  making  of  soda,  seltz  and  similar  dilnks  Is  not  within  the  oonstltutlonal  ex- 
emption of  property  employed  In  manafaoturing  ohemlcals.  Constitution, 
Article  207,  as  amended  by  Act  No.  92  of  1886,  p.  120. 

APPEAL  from  the  Oivil  District  Oonrt  for  the  Parish  of  Orleans. 
King,  J. 


Horace  E.  Upton  and  Anatole  A.  Ker  for  Plaintiff,  Appellant. 


E.  A.  O^ Sullivan,  City  Attorney,  L.  OWonnell,  George  W.  Flffnn, 
Assistant  Oity  Attorneys,  for  Defendant,  Appellee. 


Argued  and  submitted  March  27,  1898. 
Opinion  handed  down  April  6,  1896. 
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The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff  elaimB  an  exemption  from  taxation  on 
property  alleged  to  be  employed  by  the  company  in  the  manufact- 
ure of  chemicals.  The  appeal  is  by  plaintiff  from  the  jndgment  de- 
nying the  exemption. 

The  plaintiff,  with  the  necessary  apparatus  and  appliances,  makes 
«oda  water,  vichy,  seltzer  and  similar  drinks.  To  support  their  con- 
tention, they  must  maintain  these  drinks  are  chemicals.  Constitu- 
tion, Article  207,  as  amended  by  Act  No.  92  of  1886. 

The  process  of  manufacture  of  these  waters  is  to  subject  carbonate 
of  limA  or  bicarbonate  of  soda  to  the  action'  of  sulphuric  acid ;  this 
results  in  freeing  carbonic  acid  gas,  and  sulphate  of  lime  is  formed ; 
the  gas  is  absorbed  in  water  and  the  product  is  the  carbonated  drink 
ready  for  use.  We  can  not  appreciate  the  reasoning  by  which  these 
carbonated  waters  are  to  be  deemed  chemicals.  The  plaintiff's  wit- 
nesses state  that  muriatic  acid  is  produced  by  a  process  of  similar 
character  applied  to  different  ingredients,  and  as  muriatic  acid  is 
deemed  a  chemical,  therefore  he  reaches  the  conclusion  that  carbon  - 
ated  drinks  are  to  be  deemed  chemicals.  The  exemption  is  property 
employed  in  the  manufacture  of  chemicals,  and  we  are  asked  to  hold 
that  soda  and  similar  drinks  are  chemicals  because  the  making  of 
such  waters  depends  in  part  on  the  result  of  a  chemical  process. 

The  plaintiff  attempts  to  sustain  his  contention  by  one  of  the 
definitions  he  finds  in  the  Century  Dictionary.  There  is  also  an- 
other in  that,  as  well  as  in  Webster  and  Worcester.  We .  are  not 
called  on  to  construe  the  meaning  in  its  fullent  extent  of  chemicals, 
as  used  in  the  Constitution.  But  it  is  clear  to  us,  the  framers  of  the 
Constitution  never  intended,  by  exempting  property  employed  to 
manufacture  chemicals,  to  exempt  all  compositions  or  mixtures  de- 
rived in  part  from  the  result  of  any  and  ail  chemical  processes.  That 
would  be  straining  language,  and  a  wide  departure  from  the  rigid 
interpretation  applied  to  all  tax  exemptions.  We  think  we  are  en- 
tirely safe  in  holding  that  soda,  seltz  and  similar  drinks  are  not 
chemicals,  and  if  it  had  been  the  intent  to  exempt  the  making 
of  such  waters  from  taxation,  it  would  have  found  plainer  expres- 
sion than  can  with  any  reason  be  deduced  from  exempting  property 
employed  to  manufacture  chemicals. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  with  costs. 
49 
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No.   12,076. 
State  of  Louisiana  vs.  Joseph  Goodbier. 

The  rule  that  statements  of  the  witness  out  of  court  contradictory  to  bis  te:»ti- 
znony  can  not  be  proved  unless  he  is  first  afforded  the  opportunity  of  denial, 
admission  or  explanation,  is  enforced  whether  the  Imputed  contradictions  are 
offered  to  impeach  the  credit  of  the  witness  or  to  show  his  malice  to  the  ac- 
cused. 1  Greenleaf  on  Bvidenoe,  Sees.  475.  476,  477;  Starkie  on  Evidence,  S.  P 
23Q,  240;  notes  at  foot. 

If  the  witness  admits  the  contradictory  statements  the  accused  can  otter  no  proof 
of  the  contradictions  thus  admitted,  although  such  proof  is  proposed  to  be 
given  to  show  .the  falsity  of  the  explanations  of  the  witness  why  he  made  the 
statements  contradictory  to  his  testimony.  Wharton's  Uriminal  Evidence,  Sec. 
488;  Kapalge,  Law  of  Witnesses,  Sec.  204. 

Although  a  defence  witness  has  been  cross-examined  and  dismissed  without  being 
questioned  as  to  contradictory  statements  out  of  court  imputed  to  him.  and 
although  other  defence  witnesses  have  been  bross- examined  and  dismissed, 
yet  the  State,  not  having  commenced  rebutting,  may  be  permitted  to  recall 
and  examine  the  defence  witness  to  lay  the  basis  for  contradicting  him  and  to 
prove  such  contradictory  statements;  it  appearing  by  the  bill  that  the  District 
Attorney  learned  of  the  statements  after  the  cross-examination  of  the  witness, 
the  recall  operating  no  delay  and  causing  no  denial  of  any  right  of  the  accused. 
8  Rob.  562;  29  An.  716;  »3  An.  932;  47  An.  8:S6. 

APPEAL  from  the  Nineteenth  Judicial  District  Ooart  for  the  Parish 
of  St.  Martin.     Voorhies,  J. 


Af.  J.  Ounninghamf  Attorney  General,  R,  F,  Broussarda,  District 
District  Attorney  (P.  A.  Simmona,  Jr,,  of  Counsel),  for  Plaintiff,  Ap- 
pellee. 


James  Simon  and  James  E,  Mouton  for  Defendant,  Appellant. 


Argued  and  submitted  February  29,  1896. 
Opinion  handed  down  April  6,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  accused,  sentenced  for  assault  with  intent  to 
commit  rape,  appeals. 

The  first  bill  of  exceptions  relied  on  is  to  the  exclusion  of  proof 
of  statements  out  of  court  by  the  prosecuting  witness,  contradictory 
of  her  testimony.    The  objection  was  that  the  witness  had  not  been 
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questioned  in  reference  to  each  statements,  and  afforded  an  oppor- 
tunity of  denial,  admission  or  explanation.  The  argument  for  the 
accused  concedes  the  rule  exacting  this  preliminary  basis  for  proof 
of  such  contradictory  statements,  but  insists  there  is  an  exception 
when  the  statements  are  offered  to  show  the  malice  or  ill  will  of  the 
witness  to  the  accused,  the  purpose  in  this  case.  If  this  qualifica- 
tion is  admitted  the  proof  should  have  been  permitted.  The  witness 
is  the  daughter  of  the  accused,  and  had  testified  to  the  crimes 
charged.  The  contradiction  imputed  was  that  she  had  stated  ''this 
is  not  so,"  referring  to  the  rumor  of  the  offence,  but  that  she  would 
avail  of  it  as  a  pretext  to  leave  her  father.  On  a  charge  of 
this  nature  it  is  extremely  unfortunate  the  accused  should  be 
denied  any  testimony  tending  to  his  exculpation.  The  excluded 
statements,  with  any  accompanying  denial  or  explanation 
from  the  witness,  might  still  have  weighed  with  the  jury  in 
favor  of  the  accused,  tried  on  a  charge  so  serious.  The 
question  therefore,  raised  by  this  bill,  with  a  natural  appreciation  of 
its  importance  to  the  accused,  has  received  our  careful  attention. 
When  it  is  proposed  to  assail  the  testimony  of  a  witness  by  proof 
of  variant  statements  claimed  to  have  been  made  by  him  out 
of  court,  it  is  but  fair  that  he  should  have  been  afforded  the  oppor- 
tunity of  explanation  or  denial.  With  that  denial  or  explanation, 
the  party,  whether  the  State  or  the  accused  on  whose  behalf  the 
witness  testifies,  is,  at  least,  in  some  degree  fortified  against  any  at- 
tack on  the  testimony,  and  the  effect  of  the  testimony  is,  in  the  same 
degree,  maintained.  Hence,  the  rule  that  the  witness  against  whom 
alleged  contradictions  are  to  be  arrayed  must  be  first  afforded  the 
chance  of  denial  or  explanation  is  necessary  for  the  protection  of  the 
witness,  and  is  also  essential  to  the  proper  administration  of  justice. 
The  reason  of  the  rule  would  seem  to  apply  whether  the  imputed 
contradictions  are  offered  to  impeach  the  character,  motives  or 
credit  of  the  witness.  His  testimony,  given  for  any  purpose,  is  en- 
titled to  its  effect,  and  if  assailed  by  alleged  contradictions,  should 
be  accompanied  with  the  denial  or  explanation  the  witness  may  give, 
and  to  this  end  the  opportunity  must  have  been  afforded  him.  In 
our  view  this  reason  and  scope  of  the  rule  is  borne  out  by  the 
authorities.  1  Greenleaf  on  Evidence,  Sec.  462.  Wharton's  Crimi- 
nal Evidence,  Sees.  476,  476,  477,  486, 488.  Starkie  on  Evidence,  S. 
P.  289,  240 ;  notes  at  foot.     Much  as  we  regret  the  possibility  that 
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the  accused  has  not  had  the  benefit  of  exculpatory  testimony  on  so 
grave  a  charge,  we  must  hold  that  there  was  no  error  in  the  ruling 
of  the  lower  court  presented  on  the  first  bill  of  exceptions. 

The  second  bill  is  to  the  exclusion  of  the  testimony  of  a  wit- 
ness for  the  defence,  offered  as  stated  in  the  brief  to  contradict 
the  explanation  of  one  of  the  State's  witnesses  for  contradic- 
tory statements,  i.  e.,  of  his  testimony  on  the  stand.  The  witness 
whose  statements  out  of  court  were  proposed  to  be  given  in  evi- 
dence, had  admitted  the  contradictions  on  his  attention  having  been 
called  to  the  subject.  The  rule  is  that  if  the  witness  admits  on  the 
stand  the  contradictions  imputed  to  him,  the  defence  is  under  no  ne- 
cessity to  sustain  the  contradictions,  and  is  not  permitted  to  offer  the 
sustaining  proof.  Wharton  Grim.  Evidence,  Sec.  488;  Rapalge  Sec. 
404.  The  right  of  the  party  to  offer  proof  of  contradictory  statements 
of  a  witness  is  restricted,  and  ceases  altogether  when  the  contradic- 
tions are  admitted.  Testimony  to  show  that  the  explanation  is  false 
given  by  the  witness  of  the  admitted  statements,  it  seems  to  us,  is 
inadmissible  as  held  by  the  lower  court. 

The  last  bill  reserved  was  to  the  ruling  permitting  the  recall  by 
the  State  of  a  defence  witness  for  the  purpose  of  examination  to  lay 
a  basis  of  proving  his  contradictory  statements,  and  the  objection 
extends  to  the  proof  of  such  statements.  This  was  allowed  after  the 
witness  had  been  examined,  cross-examined,  dismissed,  and  after 
other  defence  witnesses  had  been  examined,  cross-examined  and  its 
case  closed.  The  reason  assigned  by  the  prosecuting  attorney  for  not 
cross-examining  on  the  point  is,  that  he  only  learned  of  the  state- 
ments after  he  had  dismissed  the  witness.  He  informed  the  court  of 
his  information  and  was  permitted  to  recall  the  defence  witness,  ex- 
amine him  on  the  subject  and  prove  the  imputed  contradictions. 
All  this  was  done  before  the  State  entered  on  its  rebutting  testi- 
mony. Undoubtedly,  the  appropriate  time  for  examination  of  a  wit- 
ness in  reference  to  his  statements  out  of  court  variant  from  his  testi- 
mony on  the  stand  is  on  his  cross-examination.  Our  jurisprudence 
has  relaxed  the  rules  as  to  the  time  and  order  of  introducing  testi- 
mony, whether  for  the  State  or  defence.  In  this  instance  there  was 
no  delay,  the  witnesses  being  at  hand,  and  there  is  no  complaint  of 
the  denial  of  the  right  of  the  accused  to  sustain  the  credit  of  his  witr 
ness.  Under  these  circumstances  we  think  there  was  no  error  in  the 
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raling  of  the  court.    State  vs.  Dancan,  8  Rob.  662 ;  State  vs.  Oolbert , 
29  An.  716;  State  vs.  Rose,  88  An.  932;  State  vs.  Nixon,  47  An.  836 . 
It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  affirmed. 


No.  12.036. 

The  National  Watbe  Purifying  Company  vs.  The  New  Orleans 
Waterworks  Company. 

1.  The  case  presents  a  question  as  to  the  performance  of  a  coutraot. 

2.  The  articles  of  the  Code  that  giveto  the  buyer  the  right  to  claim  a  reduction  of 

the  price  when  the  thing  sold,  though  not  of  the  character  required  by  the 
contract,  is  susceptible  of  use,  can  not  be  extended  so  as  to  compel  the  party 
who^as  contracted  for  a  filtering  plant  of  fixed  capacity  as  to  quality,  quan- 
tity and  in  other  respects,  to  pay  some  part  of  the  price  for  a  plant  not  capable 
of  aocomplishing  the  purposes  specified  In  the  contract.    C.  C.»  Art.  2541,  et  seq* 

APPEAL  from  the  Civil  Districc  Court  for  the  Parish  of  Orleans. 
Monroe^  J. 


Denegre,  Blair  <&  Denegre,  for  Plain liff,  Appellant. 
Farrar,  Jonas  <&  Kruttachnitty  for  Defendant,  Appellee. 


Argued  and  submitted  March  24,  1896. 
Opinion  handed  down  April  20,  1896. 


The  opinion  of  the  conrc  was  delivered  by 

Miller,  J.  This  is  an  appeal  from  the  judgment  dissmissing 
plaintiff's  demand  for  the  amount  claimed  to  be  due  under  the  con- 
tract to  furnish  a  filter  plant  for  defendant's  waterworks,  and  an 
additional  pipe  for  the  works.  The  defence  is,  substantially,  that 
after  two  tests  the  plant,  instead  of  demonstrating  the  capacity  for 
delivering  filtered  water,  as  stipulated  in  the  contract,  proved  en- 
tirely insufficient  and  unfit  for  the  contract  purposes.  On  the  facts 
the  court  holds  that  the  defendants  failed  to  fulfil  the  obligations 
of  their  contract.  The  plaintiff  asks  us  to  apply  the  rule  laid  down 
in  Civil  Code,  Art.  2641,  et  seq.j  as  to  reduction  of  the  price,  on 
the  theory  of  partial  performance  of  the  contract.  The  defendant' s 
engagement  was  to  pay  for  a  plant  that  would  accomplish  certain 
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resDltB  and    prove  the  capacity  for  the  purposes  thos    explicitly 
defined.     We  do  not  perceive  that  there  is  any  warrant  in  law  to  com- 
pel defendant  to  pay  at  a  reduced  price  for  a  plant  not  that  which 
plaintifif  was  to  furnish  and  for  which  defendant  was  to  pay. 
Judgment  affirmed. 


No.  12,102. 

The  State  of  Louisiana  vs.   Irvin    Arlbdoe  et  als.  and 
A.  M.  PosBY,  Surety. 

The  surety  on  an  appearance  bond  is  not  released  from  liability  liecaase  of  the  in- 
exact language  in  the  bond  describing  the  offence,  least  of  all  when  it  contains 
the  condition  the  accused  will  not  depart  the  court  without  leave.  1^  An.  268; 
40  An.  72J. 

APPEAL  from  the  Eighth  Judicial  District  Court  for  the  Parish  of 
Catahoula.     Dagg,  J. 

Af.  /.  Cunningham  Attorney  General ,  and  D,  N.  Tkonuu^  District 
Attorney,  for  Plaintiff,  Appellant : 

Justices  of  the  Peace  have  power  to  bail  or  discharge  in  criminal 
cases  not  capital  or  necessarily  punishable  at  hard  labor.  Const. 
1879,  Art.  126;  44  An.  906. 

Where  a  Justice  of  the  Peace  takes  a  bond  in  a  case  in  which  he  is 
authorized  to  act,  there  is  no  necessity  that  an  order  should 
have  been  made  fixing  the  amount  of  the  bond  and  authorizing 
its  acceptance.     44  An.  906. 

The  sureties  on  a  bond  which  was  given  for  and  procured  the  release 
of  a  prisoner  charged  with  a  criminal  offence  can  not  gainsay  its 
regularity,  or  the  regularity  of  the  proceedings  in  which  it  was 
allowed.     81  An.  628;  16  An.  141;  13  An.  298;  40  An.  719. 

There  is  not  required  in  a  bail  bond  the  same  accurate  verbal  state- 
ment of  an  offence  that  is  required  in  an  indictment.     80  An.  852. 

Where  the  accused  is  bound  not  only  to  appear  at  court  to  answer  a 
specific  charge,  but  also  not  to  depart  thence  without  leave  of 
the  court,  the  bond,  if  violated,  can  be  forfeited  and  the  se- 
curities held  to  its  payment.  12  An.  471;  21  An.  699;  80  An. 
862;  18  An.  298. 
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The  obligationa  of  sareties  on  a  bail  bond  are  not  affected  by  the  fact 
that  the  indictment  was  found  for  an  offence  of  a  higher  grade 
than  t  hat  expressed  in  the  bond,  and  which  higher  grade  in- 
clndes  the  lower.     80  An.  852. 


R.  E.  Milling^  L,  A.  Thompson  and  W.  C.  Roberts  for  Defendants, 
Appellees : 

An  appearance  bond  taken  by  a  person  withoat  authority  is  null.  6 
An.  700;  12  An.  224;  10  An.  532;  State  vs.  Bloize,  38  An.  542. 

An  appearance  bond  taken  by  a  Justice  of  the  Peace  for  one  when 
there  is  no  criminal  charge  pending  in  his  court  against  the 
party  is  a  bond  taken  without  authority,  and  is  also  null.  State 
vs.  Williams,  37  An.  200. 

A  bond  given  to  release  the  accused  can  not  be  forfeited,  if  it  de- 
fines no  crime  known  to  law,  of  which  the  accused  stands 
charged.  State  vs.  Gibson,  23  An.  698;  State  vs.  Sypher,  19  An. 
71;  State  vs.  Wooton,  4  An.  515;  State  vs.  Smith,  8  An.  471; 
State  vs.  Ridgley,  10  An.  302. 

A  bond  which  binds  an  accused  to  appear  and  answer  to  the  charge 
of  <'  having  in  the  said  parish  between  September  1,  1805,  and 
January  1,  1806,  did  take  and  conceal,  or  did  take,  carry  away 
and  conceal  from  J.  I.  Holmes,  merchandise  and  money  of  the 
value  of  $75,"  etc.,  describes  no  offence  known  to  the  laws  of 
Louisiana. 


Argued  and  submitted  April  11,  1806. 
Opinion  handed  down  April  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  appeal  is  by  the  State  from  the  judgment  setting 
aside  the  forfeiture  adjudged  against  the  surety  on  the  bond  of  the 
accused  to  secure  his  appearance  before  the  District  Court  to  answer 
for  the  charge  of  taking,  carrying  away  and  concealing  from  J.  H. 
merchandise  of  specified  value,  the  bond  conditioned  also  that  the 
accused  would  not  depart  the  court  without  leave. 

The  bond  was  given  to  discharge  the  accused  from  arrest 
on    the    warrant    of    the    magistrate.     At   the    ensuing    term   of 
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the  District  Court,  the  accused  was  indicted  for  larceny  and  burglary 
and  failed  to  appear.  The  surety  resists  the  demand  on  the  ground 
the  bond  sets  forth  no  offence  known  to  the  law. 

It  was,  we  presume,  the  intention  to  bind  the  accused  and  his  surety 
for  the  appearance  of  the  accused  to  answer  the  charge  of  larceny. 
The  bond  surely  fails  in  describing  that  or  any  other  offence.  Of 
course,  it  will  not  be  maintained  the  aflldavit  on  which  the  magis- 
trate issues  his  warrant  or  the  appearance  bond  he  exacts  shall  be 
framed  with  the  precision  of  indictments,  and  it  seems  to  us  that 
the  defence  of  a  surety  whose  bond  has  obtained  the  discharge 
of  the  accused  should  be  sparingly  admitted  when  based  on 
the  inexact  frame  of  the  bond.  The  surety  knew  there  was  a 
charge  pending  which  would  come  before  the  grand  jury,  and  the 
surety  also  knew  the  object  of  the  bond  was  to  secure  the  appear- 
ance of  the  accused  to  answer  the  indictment  that  might  be  preferred. 
The  bond,  besides  undertaking  to  prescribe  the  offence,  plainly  ex- 
pressed the  obligation  that  the  accused  would  appear  before  the 
court  and  not  depart  without  its  leave.  This  part  of  the  bond,  at 
least,  must  have  its  effect.  There  is  a  line  of  decisions  that  bonds 
taken  without  legal  authority  create  no  obligation.  State  vs.  Gilbert, 
10  An.  582;  State  vs.  Williams,  37  An.  200;  State  vs.  Longineau,  S 
An.  700.  No  question  of  that  kind  can  arise  in  reference  to  the  bond 
received  by  the  magistrate.  Constitution,  Art.  179;  R.  S.,  Sec.  1010. 
We  think,  too,  that  while  there  have  been  decisions  holding  the 
surety  discharged  by  defects  in  describing  the  offence,  the  reason 
and  tendency  of  at  least  some  of  the  authorities  is  to  preclude  such 
objections.  State  vs.  Hendricks,  40  An.  722;  State  vs.  Ansley,  13 
An.  208.  In  our  view  the  surety  can  not  be  allowed  to  escape  lia- 
bility in  this  case  for  the  inexact  language  of  the  bond,  especially  as 
it  contained  the  condition  the  accused  would  not  depart  without 
leave. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  it  is  further  ordered, 
adjudged  and  decreed  that  the  State  of  Louisiana  do  recover  from 
Charles  Arledge  and  A.  M.  Posey,  in  solido,  the  sum  of  two  hundred 
dollars,  with  legal  interest,  and  that  the  costs  be  paid  by  the  ap- 
pellees. 
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No.    12,080. 
Whebling  Pottbby  Company  vs.  R.  Levi  &  Co. 

A  petition  Is  part  of  the  record,  when  It  Is  delivered  to  the  proper  officer,  fn 

his  office,  and  It  is  by  him  received  to  be  kept  on  file. 
A  Jl.  fa,  prematurely  issued  Is  a  mere  irregularity.    If  he  suffers  the  delay  to  expire 

without  any  action,  he  waives  the  prematurity. 
The  sheriff  may  return  the  writ,  nu/la  bonaj  under  the  Instructions  of  the  plaintiff, 

immediately  after  it  has  become  evident  that  the  debtor  has  no  property  which 

can  be  seized. 
The  defendants  having  failed  to  point  out  property,  the  sheriff  was  not  bound 

to  seize  property  under  attachment. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 

Ernest  T.  Florance  for  Plaintiff,  Appellee. 


Bernard  Titche  for  Defendants,  Appellants. 


Ar(;aed  and  submitted  April  8,  1896. 
Opinion  handed  down  April  20,  1806. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  From  a  judgment  ordering  the  defendants  to  file  a 
list  of  their  creditors,  defendants  appeal. 

The  exceptions  filed  are :  That  no  petition  by  plaintiffs  or  order  of 
the  court  was  filed;  that  the  fl.  fa.  issued  within  the  ten  days  after 
the  signature  of  the  judgment ;  that  plaintiff  had  no  right  to  pro- 
ceed to  execution  until  after  ten  days;  that  the  writ  of  ^.  /a.  was  re- 
turned before  the  required  delay  had  elapsed;  that  plaintiffs  are  con- 
ducting proceedings  in  the  United  States  Circuit  Court,  which,  if  suc- 
cessful, probably  will  provide  for  the  payment  of  their  entire  claim ;. 
that  the  order  directing  them  to  file  a  schedule  of  their  assets  is  il- 
legal and  was  improvidently  granted. 

The  evidence  shows  that  counsel  for  plaintiffs  delivered  the  peti- 
tion to  the  deputy  to  be  filed ;  that  the  deputy  docketed  the  petition, 
upon  the  docket  of  the  Civil  District  Court,  numbered  it  upon  the 
docket  and  endorsed  the  number  upon  the  petition :  that  the  case* 
was  allotted  to  Division  A  and  was  presented  to  the  judge  of  that  di- 
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viBioii,  who  sigsecl  the  order  that  had  been  previously  prepared  by 
the  deputy  for  his  signatare.  It  is  not  denied  that  the  copy  of  the 
petition  and  citation  and  order  issued  were  seived  npon  the  defend- 
ants as  affirmed  by  the  plaintiffs.  Prior  to  any  pleading  being  filed 
by  the  defendants  the  deputy  endorsed  npon  the  petition  the  actaal 
date  of  filing,  nunc  pro  tunc. 

The  evidence  sustains,  in  so  far  as  relates  to  the  fact,  the  second 
ground  of  exception  that  the  fl.  fa,  was  issued  within  the  ten  days. 

The  record  does  not  disclose,  however,  that  an  appeal  was  applied 
for  by  the  defendants. 

In  respect  to  the  return  nulla  bona  and  the  proceeding^  in  the 
United  States  Circuit  Court  the  facts  are,  that  demand  was  made 
upon  the  plaintiffs  and  defendants  to  point  out  property  subject  to 
seizure  under  the  writ.  The  defendants  did  not  point  out  property, 
and  the  plaintiffs  say  they  knew  of  none  and  so  informed  the  sheriff. 
The  writ  was  returned  nulla  bona  two  days  after  it  had  been  placed 
in  the  hands  of  the  sheriff. 

As  to  the  proceedings  in  intervention:  There  was  under  attach- 
ment in  the  United  States  Court  property  estimated  as  being  worth 
about  fourteen  thousand  eight  hundred  and  ninety- eight  dollars,  as 
shown  by  an  admission  of  record,  and  counsel  for  plaintiff  adds: 
subject  to  the  admission,  that  the  claim  of  the  first  attaching  credi- 
tor in  the  United  States  Court  is  for  an  amount  exceeding  seventeen 
thousand  dollars.  That  there  are  attachments  issued  in  the  Civil 
District  Court  anterior  to  the  judgment  in  this  case  of  the  Wheeling 
Pottery  Company  to  an  amount  exceeding  five  thousand  dollars  to 
which  no  defence  has  been  made.  The  defendants  have  not  pre- 
sented any  defence  in  the  proceedings  before  the  United  States 
Courts.  The  intervener,  plaintiff  here,  in  the  petition  of  inter ven- 
liion  before  that  court  charged  that  the  attachment  was  fraudulent 
and  collusive,  and  that  the  defendants  were  not  indebted  to  the 
plaintiff  for  the  amount  claimed  in  these  suits. 

The  exceptions  were  overruled,  save  that  the  defendants  were 
ordered  to  file  a  list  of  their  creditors,  and  were  not  required  to  file 
schedules  of  their  assets. 

From  the  judgment  overruling  these  exceptions  the  defendants 
prosecute  this  appeal. 

As  to  the  failure  of  the  clerk  to  file  the  petition  to  compel  a  sur- 
render,  the  consequence  can  not  always  be  as  fatal  to  the  regularity 
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of  proceedingB  as  claimed.  It  is  the  clerk's  daty  to  receive  the  peti- 
tion, and  immediately  after  endorse  the  date  it  was  received.  The 
order  applied  for  to  compel  a  surrender  had  been  granted  and  there 
was  no  question  as  to  the  date  the  petition  was  received,  for,  in 
addition  to  the  date  of  the  order  granted,  there  was  an  entry  made 
by  the  clerk  in  the  records  of  the  coart.  The  filing  was  overlooked 
by  the  clerk.  It  was  handed  to  him  in  his  office  to  be  filed.  It  was 
received  by  him,  acted  upon  and  was  to  be  kept  on  file,  and  it  was 
a  document  of  his  office.  Having  been  placed  by  the  attorney  in  the 
hands  of  the  filing  officer  in  his  office,  to  be  filed,  and  it  having  been 
acted  upon  as  already  stated,  and  the  contemporaneous  facts  ren- 
dering it  evident  that  all  was  done  in  the  utmost  good  faith,  and  that 
the  omission  was  owing  to  a  mere  inadvertence  of  the  officer,  we 
think  that  the  plaintiffs  complied  with  the  law  to  every  intent  and 
purpose.  The  absence  of  the  ''file  mark,"  under  the  circumstances, 
cannot  operate  to  his  prejudice. 

''Filed"  is  the  best  evidence  that  the  document  is  of  record,  but  it 
is  not  always  and  under  all  circumstances  the  only  evidence  that  will 
prove  that  a  petition  is  of  record,  when  owing  to  clerical  error  it  is 
not  expressly  endorsed.  The  judge  prefaced  the  order  which  follows 
the  petition:  "Oonsidering  the  petition  filed  herein  and  the  affidavit 
thereto  annexed."  A  few  days  after  it  was  competent  for  the  clerk 
nunc  pro  tunc  to  file  the  document  that  had  been  deposited  and  had 
remained  in  his  office.  There  may  be  exceptional  cases  where  the 
filing  itself  is  of  importance,  but  they  can  not  apply  when  the  facts 
are  as  in  this  case.  This  brings  us  to  the  question  of  the  prematurity 
of  the  fl.  fa.  and  the  consequent  irregularity  claimed .  This  plea  is 
purely  technical.  The  decisions  sustain  the  execution  when  no  ap- 
peal has  been  taken. 

The  refusal  of  the  suspensive  appeal  or  prejudice  to  the  judgment 
debtor  in  matter  of  the  appeal  would  invalidate  the  execution. 
There  is  no  such  issue  here.  If  prematurity  of  execution  of  a  judg- 
ment by  fl.  fa,  is  not  ground  for  an  injunction,  it  is  not  good  ground 
here. 

The  following  shows  that  it  is  not  cause  for  an  injunction. 

Refusing  to  perpetuate  an  injunction  on  the  ground  of  prematurity 
of  the  fl.  fa.  the  court  said;  "All  that  he  can  expect  is  to  be  relieved 
from  the  payment  of  costs  and  damages,  as  he  had  the  benefit  of  all 
the  delay  he  was  entitled  to."  Payton  vs.  Bank,  6  Rob.  17-20.  See 
also  Sowle  &  Ward  vs.  Pollard,  14  An.  286. 
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No  attempt  was  made  to  impeach  the  validity  of  the  execation,  in 
the  case  in  which  the  judgment  was  obtained.  If  property  had  been 
sold  and  the  defendants  had  remained  silent  the  title  would  have 
been  valid.  The  defendants  chose  to  let  the  )l. /a.  remain  unchal- 
lenged until  the  order  of  the  surrender  of  their  property  had  been 
issued;  it  was  then  too  late,  under  the  authorities,  to  raise  the  ob- 
jection of  prematurity.  Silence  and  inaction  are,  in  effect,  a  waiver 
of  objection  to  the  issuance  of  the  fl,  fa. 

Prematurity  of  the  return  is  the  next  objection  in  order  urged . 
When  it  is  evident  that  a  defendant  has  no  assets  subject  to  the 
writ,  there  is  no  reason  for  delaying  the  return  and  preventing  re-  • 
course  to  other  remedies.  The  '^  due  demand  "  of  the  law  had  been 
made ;  it  then  became  possible  to  institute  other  proceedings  under 
the  insolvent  laws  and  the  officer  was  justified  in  returning  the  writ 
unsatisfied.  It  was  prima  facie  correct.  No  attempt  was  made  to 
prove  it  was,  in  any  particular,  inaccurate. 

The  return  of  the  writ,  nulla  bona,  is  evidence  of  the  debtor's  in  - 
solvency  or  that  he  has  no  property  within  the  court's  process. 
Lovell  vs.  Payne,  80  An.  511,  618. 

Lastly,  it  is  urged  that  the  plaintiffs  was  without  right  to  prosecute 
the  present  proceedings  while  urging  their  claims  in  the  Federal 
Court;  if  successful  in  that  court,  they  would  recover  the  entire 
amount  of  their  claim. 

The  defendants  are  not  in  a  position  to  successfully  urge  that  de- 
fence. They  failed  to  point  out  this  property  for  seizure  when  de- 
mand was  made  of  them  by  the  sheriff.  Moreover,  we  are  not  im- 
pressed by  the  admission  of  record  as  proving  that  the  property  at- 
tached was  of  sufficient  value  to  pay  the  plaintiffs  in  attachment,  and 
the  plaintiffs  in  this  suit.  The  amount  claimed  by  the  attaching 
creditors  exceeds  the  value  of  the  property  by  a  number  of  thousands 
of  dollars.  The  defendants  in  the  attachment  suit  have  not  denied 
their  indebtedness  and  have  taken  no  steps  to  have  the  attachment 
dissolved. 

Intervenor's  allegation  of  fraud  and  collusion  would  not  justify  the 
sheriff  in  making  seizures  of  the  property  previously  attached.  The 
controlling  fact  was,  in  so  far  as  he  was  concerned,  that  the  property 
had  been  seized  for  a  debt  larger  than  its  value. 

The  order  rendered  January  7,  1896  was  modified  by  the  judgment 
as  required  by  the  statute  under  which  it  was  granted. 

The  judgment  is  affirmed. 
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No.    12,111. 
State  op  Louisiana  vs.  Cornelius  Campbell.  ^  ^sl 

106    608 
Wben  a  bill  of  exception  leaves  this  court  nnlnformed  as  to  the  grounds  upon 

which  the  motion  complained  of  was  overruled,  matters  are  left  just  where  the 

ruling  of  the  Judge  left  them. 

On  an  indictment  (Act  No.  8, 1870,  Ex.  Bess.,  Sec.  8)  for  **  shooting  at  any  dwelling 

house,  school  house,  church  house  or  outhouse,  any  person  or  persons  being 

lawfully  therein,"  it  is  not  necessary  to  set  out  in  the  indictment  the  names 

of  the  person  or  persons  alleged  to  have  been  lawfully  In  the  house. 

APPEAL  from  the  Nineteenth  Judicial   District  Court  for  the 
Parish  of  St.  Martin.     VoorhieSy  J. 


M.  J.  Cunningham^  Attorney  General,  and  R.  F.  Brousaard^ 
District  Attorney  (P.  A.  Simmons,  Jr,,  of  Counsel),  for  Plaintiff, 
Appellee. 


Edward  Simon  for  Defendant,  Appellant. 


Submitted  on  briefs  April  11,  1896. 
Opinion  handed  down  April  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  C.  J.  Defendant,  indicted  under  Sec.  8  of  Act.  No.  8  of 
the  extra  session  of  the  General  Assembly  of  1870,  was  convicted 
and  sentenced  to  pay  a  fine  of  one  hundred  dollars  and  to  an  impris- 
onment of  three  years  at  hard  labor.     He  appealed. 

His  counsel  filed  in  the  lower  court  on  his  behalf  a  motion  for  a 
new  trial,  and  also  a  motion  in  arrest  of  judgment.  They  were  both 
overruled  and  bills  of  exception  were  reserved. 

The  section  upon  which  the  indictment  was  based  is  as  follows : 

^'Be  it  enacted,  etc.,  That  whoever  shall  shoot  at  any  dwelling 
house,  school  house,  church  house  or  outhouse,  any  person  or  per- 
sons being  lawfully  therein,  shall,  on  conviction,  be  imprisoned  at 
hard  labor  not  exceeding  ten  years  and  fined  not  exceeding  two 
thousand  dollars." 

In  the  motion  for  a  new  trial  it  was  alleged  defendant  was  entitled 
to  the  same  '^because  the  verdict  was  contrary  to  law  and  evidence, 
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as  there  is  error  iu  said  verdict  injarious  to  defendant.  It  is  con- 
trary to  the  evidence  addaced  at  the  trial  becanse  on  the  indictment 
against  him  (being  for  wilfully  and  feloniously  shooting  at  the  house 
of  one  George  Johnson,  under  the  statute  No.  8  of  1870,  the  evidence 
elicited  by  the  State  Attorney,  if  true  (which  is  denied) ,  was  that 
accused  shot  at  said  Johnson  standing  at  the  door  of  the  house  occu- 
pied, the  ball  taking  effect  inside  of  the  house,  having  missed  John- 
son, which  evidence  fitted  the  case  of  shooting  at  another,  as  per 
Revised  Statutes  of  1870  or  statute  of  1856,  page  130,  the  two  of- 
fences bbing  8ui  generis  and  distinct  and  substantive,  one  being  an 
offence  against  the  person  and  the  other  against  the  habitation,  the 
striking  of  the  ball  shot  at  said  Johnson,  not  intended  for  the 
house,  being  merely  accidental  and  not  intentional  to  the  house. 
That  the  said  verdict  is  contrary  to  law  in  this :  the  State,  to  make 
out  its  case,  must  be  strictly  confined  to  the  proof  of  the  offence 
charged  in  the  indictment.  Proof  of  another  distinct  offence  not 
necessarily  included  in  the  offence  charged  will  not"        «         *        « 

The  minutes  show  that  this  motion  was  overruled,  but  no  reasons 
were  assigned  by  the  judge  for  the  ruling.  Whether  it  was  because 
the  court  did  not  accept  as  correct  counsel's  statement  of  the  facts, 
or  whether,  assuming  it  to  be  correct,  it  still  considered  the  verdict 
to  have  been  justified  by  the  evidence,  we  do  not  know. 

The  bill  of  exception  reserved  states  that  **  Defendant's  motion 
for  a  new  trial  hereto  annexed  on  the  grounds  therein  mentioned 
having  been  overruled  by  his  Honor  or  the  presiding  judge  on  the 
grounds  that"         •         *  ♦»*•••• 

Defendant  excepted  to  the  ruling  and  opinion  of  the  court  and 
reserved  this  his  bill  of  exception,  which,  after  having  been  submit- 
ted to  the  counsel  of  the  State,  was  signed  by  his  Honor  the  Judge, 
before  judgment.  The  District  Judge  appended  his  signature  to  this 
bill  as  so  written  out.  The  bill  leaves  us  still  uninformed  as  to  the 
grounds  upon  which  the  motion  was  overruled.  Counsel  contends 
that  the  signature  of  the  Judge  to  the  bill  is  an  admission  by  him  of 
the  correctness  of  the  statement  of  the  facts  alleged  in  the  motion 
for  a  new  trial.  We  do  not  think  so.  The  bill  leaves  matters  just 
where  the  ruling  left  them,  with  the  simple  added  fact  that  we  are 
advised  through  the  bill  that  the  ruling  was  excepted  to. 

As  matters  stand  we  are  bound  to  affirm  the  ruling  of  the  District 
Court. 
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The  motion  in  arrest  was  based  upon  the  contention  that  the 
indictment  should  have  given  the  names  of  the  persons  alleged  to 
have  been  lawfully  in  the  house.  It  is  difficult  to  see  how  the  ques- 
tion of  the  crime  or  its  commission  or  non-com  mission  could  be 
affected  by  the  identity  of  the  particular  individuals  who  were  in  the 
building.  If  they  were  there  lawfally,  it  was  immaterial  who  they 
might  be.  Who  they  were,  and  what  the  circumstances  under  which 
they  were  in  the  house,  was  a  matter  to  be  brought  out  by  the  evi- 
dence.    We  find  no  ground  upon  which  to  disturb  the  judgment. 

It  Lb  hereby  affirmed. 


No.  12,008. 
Mrs.  K.  R.  Babtels  vs.  Edmond  Souchon. 

The  presumption  is  tbat  property  bought  during  the  community  belongs  to  the 
community,  and  is  the  common  property  of  the  husband  and  wife. 

The  declaration  in  a  deed  of  purchase  that  the  property  was  bought  with  the  sep- 
arate paraphernal  funds  of  the  wife  is  not  sufflelent  in  Itself  to  prove  title. 

This  presumption,  the  court  holds,  may  be  rebutted,  thu  truth  of  the  deolaratioo 
shown,  and  the  title  of  the  wife  established. 

An  absentee  may  be  brought  iato  court  through  a  curator  ad  hoc  in  an  action  to 
quiet  title. 

Costs  are  due  to  the  one  who  recoversjudgment. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 

Harry  H.  Hall  tor  Plaintiff,  Appellee. 
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Charles  F.  Claiborne  for  Defendant,  Appellant,  cites  35  An.  570; 
42  An.  857. 


Argued  and  submitted  on  briefs  March  12,  1896.' 
Opinion  handed  down  April  6,  1896. 


The  opinion  of  the  coart  was  delivered  by 

Brbaux,  J.  The  plaintiff  agreed  with  the  defendant  to  sell  him 
certain  real  estate  in  the  city  of  New  Orleans  for  the  price  of 
sixteen  thousand  dollars. 
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The  plaintiff  was  married  to  the  late  J.  O.  BartelB  on  the  19th  day 
of  Febraary,  1860,  and  he  departed  this  life  on  the  19th  day  of  Sep- 
tember, 1891. 

He  was  twice  married.  There  were  no  children,  the  offspring  of 
the  marriage  with  plaintiff.  At  the  time  of  his  death  his  son  was 
dead  and  left  his  children  minors . 

The  property  the  plaintiff  agreed  to  sell  was  bought  by  her  from 
two  different  vendors  in  separate  acts  of  sale,  at  different  dates. 

The  first  is  dated  May  28,  1884,  the  price  was  seven  thousand  dol- 
lars, cash  paid,  the  notary  recites  in  the  deed,  by  plaintiff,  duly 
:anthorized  by  the  husband,  J.  O.  Bartels,  with  her  own  separate  and 
paraphernal  funds,  acquired  by  her  by  inheritance. 

The  second  is  dated  August  2, 1887,  and  was  a  purchase  by  her  for 
^ve  thousand  dollars  cash,  and  contains,  substantially,  similar  dec- 
larations in  regard  to  the  separate  funds  of  the  purchaser. 

The  proof  of  record  is,  that  plaintiff's  husband,  an  old  and  infirm 
man,  about  1879  became  very  much  involved  in  debt,  and  that 
ia  consequence  she  retained  the  management  of  her  funds,  and 
never  permitted  him  to  have  anything  to  do  with  her  separate 
property. 

Her  attorney  in  the  case  here  testified  that,  at  the  time  she  con- 
sulted him  about  the  purchase  of  the  several  pieces  of  real  estate 
which  she  bought  and  that  he  knows  that  plaintiff's  husband  never 
bad  anything  to  do  with  these  purchases  and  was  not  even  consulted 
in  regard  to  the  advisability  of  making  them. 

He  states,  as  a  witness  that  the  affairs  of  the  husband  became 
more  and  more  embarrassed.  A  valuable  plantation  he  owned  was 
sold  by  public  auction.  A  suit  was  brought  against  him  in  the  United 
States  Circuit  Court  which  resulted  in  a  judgment  of  one  thousand 
two  hundred  and  flfby  dollars  against  him. 

By  her  assistance,  with  her  money  and  the  fragments  of  his  fortune 
he  paid  his  debts.  The  last  years  of  his  life,  beginning  about  the 
year  1892,  she  supported  him.  He  had  nothing.  She  gave  him  even 
pocket  money.  He  never  pretended  to  interfere  with  the  adminis- 
tration of  his  wife's  paraphernal  estate.  He  after  1879  or  1880  was 
not  in  a  condition,  mintally  or  physically,  to  take  charge  and  ad- 
minister the  affairs  of  any  one. 

The  plaintiff  testifies  and  produces  evidence  in  corroboration  of 
her  testimony,  that  she  paid  for  the  property  out  of  her  paraphernal 
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funds,  inherited  by  her  from  a  maternal  uncle  and  from  his  son  in 
Germany. 

Ten  thousand  dollars  of  this  inheritance  she  received  personally  in 
that  country  in  1883  and  the  remainder  was  subsequently  sent  to  her 
«fter  her  return  to  the  city.  A  notarial  act  and  accounts  were  ad- 
mitted in  evidence,  showing  the  amount  of  the  inheritance  thus  re- 
ceived. 

Upon  this  state  of  facts  she  brought  suit  to  compel  the  defendant 
to  accept  the  title  tendered.  A  curator  ad  hoc  was,  at  her  instance, 
appointed  to  represent  the  son  of  the  late  J.  O.  Bartels  and  the 
grandchildren  of  Bartels,  minors — all  absentees. 

The  defendant  answered,  pleading  the  general  denial. 

He  admits  having  agreed  to  purchase  the  real  estate  as  alleged  in 
the  petition,  but  questions  the  validity  and  legality  of  the  bitle.  The 
grounds  are  that  a  community  of  acquets  and  gains  existed  between 
Bartels  and  wife,  and  that  in  consequence  she  is  not  the  owner 
of  the  property,  in  her  own  right,  it  being  community  property. 

The  judgment  in  the  District  Court  was  for  plaintiff.  The  defend- 
ant appeals. 

It  is  a  well  settled  question  that  all  property  acquired  during  the 
•community  is,  presumably,  community  property;  without  dissent 
doctrine  and  jurisprudence  sustain  that  principle.  It  has  none  the 
less  frequently  been  decided  that  it  is  by  no  means  a  conclusive  pre- 
sumption; that  it  may  be  shown  by  competent  evidence  that  it  is 
the  property  of  one  of  the  spouses  and  not  at  all  property  of  the 
community. 

The  spouses,  parties  to  acts  of  parchase,  have  sometimes  imagined 
that  the  declarations  contained  in  the  act  was  sufficient  to  sustain 
the  title  claimed;  la  other  words,  if  the  declaration  was  in  the  act, 
property  bought  with  the  separate  funds  of  the  wife,  it  carried  with 
it  the  title.  In  disapproval  of  this  heresy,  this  court  has  said  that 
the  ^'  married  woman  must  produce  proof  dehors  the  act  of  sale  to 
establish  her  title."     Bachino  vs.  Goste,  35  An.  570. 

The  plaintiff  has  complied  with  the  requiremdut  announced  in  this 
decision  and  has  proven  by  competent  evidence  that  she  bought  the 
property  with  her  separate  funds.  The  evidence  of  that  fact  is 
abundant  and  conclusive;  this  being  all  that  can  be  required  in  any 
•case  to  sustain  the  wife's  claim,  we  must  conclude  that  it  is  the  wife's 
property,  and  that  she  has  the  absolute  right  to  sell  it  to  the  defend - 
50 
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ant.     She  has  produced  the  reqaired  proof,  without  reference  to  any 
declaration  in  the  deed  under  which  she  became  the  owner. 

In  the  second  place  and  as  another  ground  of  defence,  it  is  urged  by 
the  defendant :  the  heirs  are  absent,  they  are  not  properly  repre  - 
sented  by  a  curator  ad  hoc  because  no  property  was  attached.  It 
does  not  necessarily  follow  that  an  attachment  should  have  issued 
and  the  real  estate  attached  in  order  that  the  court,  as  relates  to  the 
title  involved,  may  be  seized  of  jurisdiction. 

When  proceedings  are  in  rem^  absent  and  unrepresented  defend  - 
ants  may  be  cited  through  a  curator  ad  hoc. 

We  repeat,  in  substance,  the  utterances  of  this  court  in  Mason  vs. 
Benedict,  43  An.  397. 

The  notice  under  the  articles  of  the  Code  of  Practice  authorizing 
the  appointment  of  curators,  is  ample  when  complied  with  by  the 
attorney.  We  therefore  held  that  the  absentees  could  be  made  par- 
ties to  the  action  here.  This  conclusion  finds  support  in  Durnty  vs. 
Musacchia,  42  An.  367;  Young  vs.  Upshur,  42  An.  362;  Robbins  vs. 
Manin,  43  An.  488. 

In  the  case  of  Pennoyer  vs.  Neff,  95  U.  S.  714,  the  proceedings 
should  have  been  in  rem  and  not  in  personam.  A  similar  view  was 
taken  of  the  issues  in  Hobson  vs.  Peake,  44  An.  383.  The  former 
of  the  last  cited  case  was  explained  in  Arndt  vs.  Griggs,  134  U.  S. 
316,  324.  The  court  held  that  while  it  is  true  that  the  State  can  not 
bring  the  person  of  a  non-resident  within  its  limit,  and  (4)  that  its 
process  goes  not  beyond  its  borders,  it  may  provide  any  reasonable 
method  of  imparting  notice.  Nocice  through  a  curator  ad  hoc  is  the 
method  provided  in  the  article  of  the  Code  of  Practice  upon  the 
subject  and  applied  by  this  court  when  necessary,  as  in  this  case  ta 
quiet  the  title  to  real  estate. 

Lastly  the  defendant  urges  that  the  plaintiff  should  bs  condemned 
to  pay  the  costs ;  that  the  suit  was  for  her  benefit  and  not  for  the 
benefit  of  her  purchaser. 

There  is  here  no  question  of  the  possible  benefit  the  suit  may 
secure  to  one  or  the  other  of  the  parties.  Costs  are  not  left  to  the 
discretion  of  the  court.  Statutes  governing  costs  are  imperative. 
^'They  are  due  to  him  in  fa^or  of  wiom  the  judgment  has  been 
rendered."     C.  P.  167. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  at  appellant's  costs. 
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State    of   Louisiana   ex    rel.   Charles    A.    Butler,    District*    I- 
Attorney,  vs.  Honorable  J.  H.  Ferguson,  Judge  op  the 
Criminal  District  Court,  Section  **A." 

The  respondent  judge  having  granted  an  order  of  appeal  in  favor  of  the  defendant, 
returnable  to  this  court  within  ten  days,  from  a  decree  disallowing  a  change  of 
venue:  Held,  that  certiorari  is  not  the  proper  mode  of  testing  the  legality  of  such 
order. 

That  writ  can  not  be  employed  as  a  substitute  for  a  motion  to  dismiss  an  appeal. 

The  orderly  and  proper  course  to  be  pursued  is  to  await  action  in  this  court  on 
the  appeal. 

MUler,  J.,  concurring.— The  relator,  alleging  that  the  accused  is  allowed  no  appeal 
from  interlocutory  orders,  asks  for  writs  of  certiorari  and  mandamuM  to  set  aside 
an  appeal  grant  the  accused  from  the  judgment  refusing  him  a  change  of 
venue,  the  appeal  being  returnable  in  ten  days  now  on  the  point  of  expiration ; 
with  the  prompt  and  complete  remedy  of  the  motion  to  dismiss  the  appeal 
available  to  the  relator,  there  is,  in  my  opinion,  neither  warrant  nor  necessity 
in  this  case  to  substitute  for  that  well  defined  remedy  the  exercise  of  our 
supervisory  jurisdiction.    Constitution,  Arts.  81, 90.  State  vs.  Hornsby,  8Rob.  362. 

NichoUs.  C.  J.,;  Breaux^  J.^  dissenting. 


0" 


APPLICATION  for  Writs  of  Mandamus  and  Certiorari, 


M.  J.  Cunningham,  Attorney  General,  and  Charles  A.  Butler,  Dis- 
trict Attorney,  for  Relator. 


Respondent  Jadge  in  propria  persona. 


Submitted  on  briefs  March  25,  1896. 
Opinion  handed  down  March  27,  1896. 


The  opinion  of  the  ccnrt  was  delivered  by 

Watkins,  J.  Alleging  that  in  a  criminal  case  pending  in  his  court, 
the  respondent  granted  an  order  of  suspensive  appeal  in  favor  of 
the  defendant,  returnable  to  this  court  within  ten  days,  from  a  de- 
cree disallowing  a  change  of  venue;  and  averring  said  decree  to  be- 
absolutely  null  and  void,  the  relator  prays  for  certiorari  to  bring  up 
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the  record  from  the  respondent's  coart,  to  the  end  that  the  proceed- 
ings may  be  examined  and  declared  absolutely  illegal  and  void ;  and 
Sw  mandamus  to  compel  the  respondent  to  proceed  with  the  trial  of 
the  aforesaid  cause. 

The  principal  question  we  have  to  examine  and  decide  is,  whether 
relator  is  entitled  to  relief  by  certiorari:  the  mandamiis  is  subsid- 
iary thereto,  and  can  not  be  made' effectual  without  the  illegality  of 
the  proceedings  is  first  ascertained  and  decided. 

In  the  brief  of  relator  no  authority  is  cited  in  support  of  relief  by 
•cerfiorart;  consequently,  we  must  make  an  examination  of  authority 
for  ourselves. 

The  province  of  certiorari  is  to  bring  up  to  this  court  *'a  copy  of 
proceedings  in  a  suit  pending  (in  the  court  of  the  respondent)  to  the 
end  that  their  validity  may  be  ascertained  "  (G.  P.  855)  ;  and  '<  find- 
ing that  the  proceedings  are  regular^  *  *  *  it  shall  dissolve  the 
order  it  has  issued."     G.  P.  865. 

In  State  ex  rel,  Matranga  vs.  Judge,  42  An.  1089,  this  court  inter- 
preted the  relief  that  is  afforded  by  this  writ  thus: 

**  Certiorari  has  never  been  employed  to  inquire  into  the  correct- 
ness of  the  judgment  rendered  where  the  forms  of  law  have  been 
followed  and  where  the  court  has  jurisdiction,  and  was,  therefore, 
competent. 

*<Hence  it  has  been  held  that  the  supervisory  jurisdiction  of  this 
court  under  certiorari  must  be  restricted  to  an  examination  into  the 
external  validity  of  the  proceedings  held  in  the  lower  court. 

'*It  can  not  be  exercised  to  review  the  judgment  as  to  intrinsic 
correctness,  either  on  the  law  or  on  the  facts  of  the  case. 

''The  supervisory  power  of  this  court  must  not  be  confounded  with 
its  appellate  jurisdiction." 

And  to  the  same  effect  are  the  following  cases:  State  ex  rel,  Val- 
eton  vs.  Skinner,  33  An.  257;  State  ex  rel.  Gooch  vs.  Justice,  38  An. 
968. 

In  State  ex  rel.  Block  vs.  Judge,  41  An.  179,  the  court  said: 

"The  remedy  (by  certiorari),  it  has  been  freqently  held,  can  be 
invoked  only  to  ascertain  the  validity  of  the  proceedings  before  an 
inferior  court  on  the  face  of  the  papers j  and  never  to  inquire  into  the 
correctness  of  decisions,  whether  interlocutory  or  definitive,  made  in 
the  case. 

"Were  it  otherwise,  all  cases  which  are   not  not  now  appealable 
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could  be  reviewed  effectually  by  the  superior  court  as  if  they  were 
appealable;  and  so  every  judgment  rendered  by  justices  of  the  peace 
and  by  District  Gouits,  from  which  no  appeal  lies,  could  be  taken  to 
this  coart  and  reviewed  on  their  merits,  and  the  judgment  annulled 
or  affirmed,"  etc. 

In  State  ex  rel.  Chandler  vs.  Judge,  48  An.  826,  we  said: 

<'  The  supervisory  jurisdiction  of  this  court  must  not  be  confounded 
with  its  appellate  jurisdiction.  Proceedings  (by  certiorari)  have  for 
their  object  to  ascertain,  not  the  correctness  of  a  judgment,  but  the 
lialidity  of  the  proceedings  in  the  inferior  court,  on  the  face  of  the 
papers." 

In  the  earlier  decisions  of  this  court  which  were  rendered  soon 
after  the  adoption  of  the  present  Constitution,  Art.  90  of  which 
confers  upon  this  court  *'  general  sapervision  over  all  inferior 
courts,"  are  fouud  much  the  same  expressions  as  those  we  have 
ciced  above. 

For  instance,  in  State  ex  rel,  Wintz  vs.  Judge,  32  An.  1225,  the 
court  used  this  language,  viz. : 

^*The  Constitution  intended  that  our  supervisory  jurisdiction 
should  be  distinct,  in  nature  as  well  as  in  name,  from  our  appellate 
jurisdiction. 

"  The  former  was  intended  simply  to  enable  us  to  compel  inferior 
courts  to  perform  their  functions,  to  prevent  them  from  exceeding 
the  bounds  of  their  jurisdiction,  and  to  enforce  observance  of  that 
regularity  in  their  proceedingR  which  is  essential  to  fairness  in  the 
conduct  of  contradictory  litigation. 

*'Mere  error  in  the  decision  of  questions  properly  submitted  to 
their  determination,  and  regularly  determined,  can  only  be  cor- 
rected in  the  exercise  of  a  jurisdiction  purely  appelate." 

That  decision  was  examined  and  approved  in  State  ex  rel.  Fatten 
vs.  Judge,  40  An.  393. 

In  State  ex  rel,  Weber  vs.  Judge,  32  An.  1092,  the  court  said : 

"  A  certiorari  should  not  be  granted  when  there  exists  a  remedy 
by  appeal." 

In  State  ex  rel.  Unbehagen  vs.  Justice,  85  An.  365,  it  was  held  that 
this  court,  *•  in  the  exercise  of  its  supervisory  powers  over  inferior 
courts,  will  not  transform  itself  into  a  court  of  appeal  for  the  re- 
vision of  the  rulings  of  such  courts." 
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In  State  ex  rel,  Insarance  Company  vs.  Judges,  36  An.  816,  the 
coart  said : 

"  For  this  coart  (by  means  of  certioTari)  to  undertake  to  revise  (a) 
judgment  would  be  to  exercise  a  purely  appellate  jurisdiction  which, 
in  such  matters,  we  have  uniformly  declined  to  do." 

In  State  ex  rel.  Race  vs.  Judges,  37  An.  120,  the  court  said: 

'*  Certiorari  issues  only  to  test  the  validity  of  proceedings,  and  not 
the  correctness  of  judgments  by  courts  of  competent  jurisdiction. 
It  serves  to  pass  upon  questions  of  form  and  not  of  substance,'^ 
.State  ex  rel.  Wood  vs.  Judge,  38  An.  377. 

In  State  ex  rel.  Chandler  vs.  Judge,  44  An.  667,  we  said : 

**  Writs  of  certiorari  can  not  be  allowed  in  appealable  case  to  re- 
verse interlocutory  decrees  rendered  therein.  Such  decrees  may  be 
revised  and  corrected  on  appeal." 

The  most  recent  expressions  of  opinion  by  this  court  are  of 
similar  import.  State  ex  reL  Llggins  vs.  Judge,  47  An.  1022;  State 
ex  rel.  Bassetti  vs.  Judge,  44  An.  1093;  State  ex  rel,  Morere  vs. 
Judge,  44  An.  1100;  State  ex  rel.  Waller  vs.  Justice,  47  An.  27; 
State  ex  rel.  Evershed  vs.  Judges,  47  An.  180 ;  State  ex  rel.  Manning 
vs.  Justice,  47  An.  1085. 

A  very  careful  examination  of  the  decisions  of  the  court  embrac- 
ing a  period  of  fiften  years,  clearly  indicates  its  determination  to  ad- 
here to  the  terms  of  the  Code  of  Practice  which  define  the  scope  and 
province  of  the  writ  of  certiorari ;  for  it  provides  that  this  writ  is 
granted  only  'Mn  cases  where  the  suit  is  to  be  decided  in  the  last 
resorty  and  where  there  ia  no  appeal  by  means  of  which^  proceedings 
absolutely  void  might  be  set  aside.^^     C.  P.  857. 

Consequently,  this  court  can  not  exercise  a  jurisdiction  by  cer- 
tiorari over  the  respondent's  decree,  because  full  relief  can  be 
afforded  relator  on  appeal. 

It  is  of  the  respondent's  order  of  appeal  of  which  the  relator  com- 
plains; and,  as  in  the  due  course  of  proceedings,  the  transcript  will 
be  on  file  in  this  court  within  ten  days  thereafter,  it  will  be  in  order 
for  him  to  lodge  a  motion  to  dismiss  the  appeal  upon  the  grounds 
stated  in  his  petition.  Indeed  the  relator  informed  this  court  upon 
the  date  of  spbmission  that  the  transcript  of  appeal  had  already  been 
prepared  by  the  clerk  of  court  and  was  in  readiness  to  be  filed. 

There  can  not  be  the  least  doubt  of  the  rule  of  practice  being,  that 
^he  regularity  and  legality  of  an  appeal  must  be  determined  by  the 
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-appellate  tribunal  acting  in  the  exercise  of  its  appellate  jarisdiction, 
and  in  the  caune  on  appeal. 

This  is  the  law  and  the  jurisprudence,  as  well.  This  identical  ques- 
tion was  examined  and  decided  in  State  ex  rel  City  vs.  Judge,  45  An. 
^50,  wherein  the  respondent  made  return  that  he  had  granted  the 
appeal  (complained  of)  under  and  in  conformity  to  the  provisions  of 
Art.  671  of  the  Code  of  Practice,  as  he  was  bound  to  do. 

'*  That  this  court  had  jurisdiction  of  the  parties  and  of  the  subject 
matter  of  the  suit.  That  the  appeal  had  been  perfected,  and  that 
his  action  is  not  open  to  review  by  certiorari. 

"  He  further  shows  that  certiorari  can  not  be  substituted  for  a 
motion  to  dismiss  the  appeal  in  question  antecedent  to  the  return 
■day  thereof." 

And  upon  due  consideration  of  the  record  in  which  the  appeal  was 
taken  and  the  statement  of  the  respondent  judge  in  his  return,  we 
aaid:  **  There  is  no  escape  from  the  conclusive  force  of  the  reasons 
assigned  by  the  respondent  judge. 

"The  only  purpose  of  the  writ  is  to  test  the  validity  of  the  pro- 
Kjeedings.     0.  P.  855,  867. 

'^The  case  brought  up  is  an  appealable  one,  and  the  relator's  com- 
plaint is  that  it  has  been  appealed  to  this  courtf  but  improperly, 

''The  orderly  and  proper  course  for  relator  to  have  pursued  was 
to  await  action  in  this  court  on  the  appeal.  It  has  mistaken  its 
remedy." 

That  opinion  forcibly  presents  the  same  issues  which  relator  has 
Taised  herein.  He  has  offered  the  writ  of  certiorari  as  a  substitute 
for  a  motion  to  dismiss  an  appeal,  before  the  transcript  has  been  filed 
or  the  return  day  has  arrived,  contradictorily  with  the  judge  alone, 
and  in  the  absence  of  the  appellant. 

And  in  respect  to  the  remedy  by  appe;^l  we  find  the  controlling 
principle  nowhere  more  correctly  or  accurately  stated  than  in  State 
ex  rel.  Meaux  vs.  Judge,  47  An.  960,  in  which  Justice  Milleb,  speak- 
ing for  the  court,  said:  ''On  a  question  of  the  right  of  appeal,  we 
think  the  doubt  should  be  resolved  in  favor  of  the  appeal,  especially 
as  on  the  development  of  the  case  the  court  can  dismiss  the  appeal 
jf  it  is  manifest  there  is  no  jurisdiction." 

It  is  manifest  that  this  course  can  not  receive  the  approval  of  this 
•court. 
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Once  establish  the  rule  that  ander  a  writ  of  certiorari  the  legality' 
of  an  order  of  appeal  is  intrinsically  examinable,  and  this  court 
would  heap  upon  itself  a  mass  of  litigation  it  would  be  wholly  incap- 
able of  dealing  with.  To  thus  hold  would  be  a  departure  from  our 
well-established  jurisprudence,  and  at  variance  with  the  precepts  of 
the  Code  of  Practice. 

Some  reference  has  been  made  to  the  case  of  State  ex  rel.  Brouil- 
lette  vs.  Judge,  45  An.  244,  as  announcing  a  contrary  principle;  but 
this  is  an  erroneous  supposition. 

The  opinion  says : 

"Ordinarily  we  exercise  such  (supervisory)  jurisdiction  only  in- 
unappealable  cases,  leaving  errors  committed  in  appealable  oases  to- 
be  corrected  in  the  ordinary  course  on  appeal. 

"  But  in  the  instant  case  it  can  not  be  determined  whether  they  are 
appealable  or  not  until  after  trial  and  sentence." 

Reference  is  also  made  to  the  case  of  State  ex  rel.  Rocchi  vs.  Judge, 
45  An.  532 ;  but  it  is  sufficient  answer  to  say  that  the  case  stated  only^ 
involved  fifty -nine  dollars  and  sixty -five  cents,  and  was  not,  conse- 
quently, appealable  to  this  court ;  and  hence,  the  only  remedy  was 
by  certiorari.    State  ex  rel.  DeBuys  vs.  Judges,  32  An.  1266. 

On  thorough  examination  of  all  the  decisions  of  this  court  with 
regard  to  relief  by  certiorari^  we  are  satisfied  that  relator  is  entitled 
to  no  relief  in  the  present  form  of  action. 

It  is  therefore  ordered  and  decreed  that  the  provisional  order 
herein  rendered  be  set  aside,  and  relator's  demand  be  rejected  at  his  • 
cost. 

Concurring  Opinion. 

MiLLBR,  J.  In  my  opinion  the  remedy  to  dismiss  the  appeal 
granted  by  a  lower  court  when  none  is  allowed  by  law,  is  the  motion 
to  dismiss.  Such  motion  is  determined  without  oral  discussion,  ad  - 
mits  of  speedy  decision  and  gives  complete  relief.  This  remedy  is,  I 
think,  to  be  deemed  settled,  and  is  of  constant  application  in  crim- 
inal as  well  as  civil  cases.  In  the  leading  case  of  Hornsby,  where  the 
question  discussed  was  the  power  of  the  court  to  give  the  accused  an 
appeal  from  an  interlocutory  decree  overruling  his  pleas  in  bar,  the 
court  suggested  the  motion  to  dismiss  would  have  been  sustained  if 
made.     State  vs.  Kennedy,  8  Rob.  590. 

With  this  remedy  available  to  the  State,  there  is,  in  my  opinion, 
no  reason  or  warrant  for  interposing  our  supervisory  jurisdiction 
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conferred  for  other  purposes  and  limited  to  sach  purposes  by  the 
uniform  jurisprudence  of  this  court. 
I  concur  in  the  opinion  of  Mb.  Justice  Watkins. 

Dissenting  Opinions. 

NiGHOLLS,  C.  J.  While  the  framers  of  the  Constitution  in  dealing 
with  the  powers  of  this  court  fixed  its  appellate  jurisdiction  with  ex- 
treme care,  limiting  and  controlling  it  within  minutely  defined 
boundaries,  they,  for  reasons  which  to  them  were  deemed  sufficient, 
placed  no  restrictions  whatever  upon  its  supervisory  jurisdiction  over 
inferior  courts.  A  broader  and  more  comprehensive  grant  of 
power  could  not  well  be  imagined.  When  the  court  as  organized  un- 
der the  present  Constitution  met,  thus  invested  with  plenary  au- 
thority over  the  subject,  it  found  itself  confronted  with  the  danger  of 
being  overwhelmed  by  applications  from  suitors  from  every  tribunal 
in  the  State  calling  and  seeking  for  relief  for  supposed  wrongs  re- 
ceived at  the  hands  of  the  inferior  courts.  Self- protection  suggested 
that  the  court  should  map  out  some  course  of  conduct  by  which, 
while  exercising  its  powers,  it  should  do  so  on  certain  general 
lines. 

The  court  therefore  through  Mr.  Justice  Levy  as  its  organ  an- 
nounced its  intention  so  to  do  in  the  case  of  State  ex  rel.  Sinnott  vs. 
Falls,  32  An.  555.  In  reference  to  Art.  90  of  the  Constitution  con- 
ferring supervisory  control  on  the  Supreme  Court  over  inferior 
courts  it  said:  *^  It  gives  control  and  general  supervision  over  alliD-> 
ferior  courts  and  grants  the  power  to  issue  certain  writs  without  any^ 
qualification  or  limitation  limiting  the  exercise  of  that  power  to  casesc 
in  which  it  may  have  appellate  jurisdiction.  The  use  of  this  power 
must  then  be  regulatedjby  the  discretion  of  the  court,  and  here  it  may 
be  well  to  remark  that  we  think  the  control  and  general  supervision! 
over  inferior  courts  addressed  to  our  sound  discretion  should  be 
most  carefully  administered  and  exercised  only  in  cases  where  there 
is  a  flagrant  usurpation  of  authority  or  where  serious  injury  may  ac  - 
crue  to  parties  to  whom  no  other  remedies  are  afforded  or  where  the 
intermediate  courts  are  without  power  to  grant  relief.  Under  such 
circumstances  alone  will  this  court  be  disposed  to  use  this  discretion- 
ary power." 

In  the  case  of  State  ex  rel,  Pagh  vs.  Judge,  33  An.  1390,  the 
court  spoke  approvingly  of  the   reservation  made  in  the  Sinnott 
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case  of  its  power  in  dealing  with  exceptional  cases,  saying:  '*  We 
pradently  made  an  express  reserve  of  cases  in  which  nrgent  consid- 
erations of  public  policy  might  demand  onr  interference."  In  State 
ex  rel,  Mnrray,  86  An.  578,  this  court  said:  *'  In  the  exercise  of  the 
finpervisory  powers  vested  in  this  conrc  by  the  present  Constitution, 
relief  can  be  allowed  in  cases  of  denial  of  justice  in  which,  under 
previous  Constitutions,  none  could  be  awarded.  The  writ  (mandamiLS) 
may  issue  at  the  discretion  of  the  court,  where  the  law  has  assigned 
no  adequate  relief  by  the  ordinary  means,  and  where  justice  and 
reason  require  that  some  mode  should  exist  of  redressing  a  wrong 
or  an  abuse  of  any  nature.  Also,  even  where  a  party  has  some 
other  meann  of  relief,  if  the  slowness  of  ordinary  legal  forms  is 
likely  to  produce  such  a  delay  that  the  administration  of  justice  may 
suflfer."  In  the  body  of  the  opinion  the  court  said:  '*  So  that  if 
there  be  a  remedy,  it  is  not  an  adequate  one,  and  if  a  party  entitled 
to  an  injunction  is  refused  the  same  he  remains  with  a  right  without 
a  remedy,  at  the  mercy  of  a  District  Judge,  unless  the  court  can 
interfere  and  relieve  him  from  the  effect  of  a  denial  of  justice.''  In 
that  particular  case  the  court  said:  '^  No  doubt  an  appeal  lies,  but 
if  termed  suspensive,  it  is  barren  of  efiTect."  *  *  *  "It  does  not 
follow,  however,"  said  the  court,  "  that  because  this  court  has  such 
power  to  interpose  its  authority  in  cases  of  emergency  and  denials 
of  justice,  it  will  thus  interfere  whatever  be  the  case  presented.  It 
will  issue  the  writ  in  its  discretion  accoirding  to  the  exceptional 
ieatures  of  each  case  presented." 

The  court  has  never  gone  so  far  in  adopting  a  general  line  of  conduct 
us  to  say  that  it  looked  to  the  articles  of  the  Code  of  Practice  either 
for  the  source  of  its  powers  or  for  limitations  upon  these  powers.  It 
has  simply  utilized  and  referred  to  particular  arbicles  of  the  Code  of 
Practice  as  furnishing  safe,  conservative  guides  for  its  general  ac- 
tion. The  court  has,  on  the  contrary,  recognized  its  absolute  power 
over  the  whole  subject  matter.  It  has  acted  or  refused  to  act  as  in- 
dividual cases  were  submitted  to  it,  or  as  they  called  or  did  not  call, 
in  the  exercise  of  discretion  under  an  unquestionable  power,  for  ex- 
ceptional relief  There  will  be  no  difficulty  whatever  in  producing 
to  this  court  decision  after  decision  of  its  own  that  it  will  not  grant 
relief  under  its  supervisory  powers  unless  the  applicant  has  exhaust- 
ed his  legal  remedies  in  the  lower  court — that  it  will  not  grant 
relief  if  the  party  has  a  remedy  by  appeal ;  but  these  d  ^cisions  are 
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nothing  more  than  annoancements  in  the  particular  cases  that  they 
presented  no  special  features  nnder  or  through  which  to  invoke  a 
departure  by  the  court  from  its  general  line  of  conduct.  One  of  the 
troubles  of  its  adopting  such  a  general  course  is  that  in  the  progress 
of  time  the  various  decisions  are  supposed  to  crystalize  substantially 
into  laws  absolutely  and  inflexibly  controlling  the  court  in  its  action . 
Already  we  hear  it  said  that  if  such  or  such  a  decision  were  rendered 
it  would  overturn  the  jurisprudence  of  the  State,  and  so,  decisions 
Tendered  under  a  system  adopted  simply  to  furnish  suitable  rules 
for  the  orderly  administration  of  justice  and  for  safeguard- 
ing the  court  against  being  overwhelmed  with  unreason- 
able applications  have  come  to  be  regarded  as  abso- 
lutely tieing  the  bands  of  the  court  in  proper  cases.  I  think  it  not 
only  proper  but  necessary  that  this  court  should  from  time  to  time 
■exert  this  power  of  reserved  action  lest  suitors  and  judges  should, 
tinder  these  discretionary  decisions  of  the  court,  successfully  come  to 
be  able  to  work  wrong  and  injury  without  adequate  prompt  remedy. 
My  views  on  this  subject  I  announced  almost  immediately  after  I 
•came  upon  the  bench.  They  will  be  found  declared  in  the  cases  of 
State  exreL  Rocchi  vs.  Judge,  45  An.  544;  46  An.  164 ;  State  ex reZ.  Leh- 
man vs.  Judge  et  al.  I  am  fixed  in  the  opinion  that  this  court  should, 
untrammeled  by  mere  discretionary  precedents  of  its  own,  be  left 
iree  to  carry  out  and  enforce  in  exceptional  cases  its  power  and 
duty  of  keeping  inferior  tribunals  not  only  inside  of  their  jurisdic- 
tion, but  from  abdicating  their  jurisdiction.  The  question  here  is  not 
as  to  the  correctness  or  incorrectness  of  the  judge's  judgment  or 
ruling  t  inching  a  change  of  venue — that  question  can  not  possibly  be 
reached  or  be  determined  by  us  on  a  separate  substantive  appeal 
from  it  by  detaching  it  from  its  proper  place  as  part  of  the  proceed- 
ings in  which  it  was  made  and  by  attempting  to  bring  a  criminal  ac- 
tion piecemeal  before  us.  The  question  before  us  is  as  to  the  order 
of  appeal  itself.  There  is  no  appeal  by  the  State  from  that  order. 
Unless  the  State  can  be  relieved  through  this  court  it  has  forcibly 
to  stay  all  proceedings  until  the  appeal  can  be  brought  up  and 
4;he  appeal  dismissed.  All  that  a  suitorseeking  time  would  have  to  do, 
under  such  a  practice  as  this,  would  be  just  on  the  eve  of  trial  to 
take  some  motion  in  the  case,  have  it  overruled,  appeal  from  it 
suspensively  and  force  the  case  over  without  a  remedy  on  the  part 
of  the  State  to  the  next  term  of  the  court  or  possibly  longer.    The 
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right  of  the  State  to  ask  a  dismissal  of  the  appeal  when  the  appeal 
should  come  ap  is  not  an  adequate  remedy.  Before  the  case  could 
be  brought  up  and  disposed  of  it  might  have  lost  its  place  on  the 
docket,  and  it  would  have  on  account  of  an  appeal  to  be  indefinite- 
ly postponed.  The  State  can  not  be  forced  into  such  a  position 
through  a  clear,  illegal  and  *'  flagrant"  not  ''  assumption  of,"  but 
^'  abdication  of  "  jurisdiction  by  the  District  Judge. 

There  is  and  could  possibly  be  no  difference  of  opinion  among  the 
members  of  this  court  as  to  the  power  of  this  court  to  entertain 
jurisdiction  to  review,  as  a  matter  of  separata  appeal,  an  order  of  a 
District  Judge  overruling  temporarily  an  application  for  a  change  of 
venue  with  a  right  reserved  to  renew  the  application  later.  That 
proposition  is  outside  of  the  range  of  debate.  If  this  court  is  with- 
out  power  to  take  jurisdiction,  the  court  below  was  powerless  to  ab- 
dicate  jurisdiction.  The  case  of  the  State  vs.  Maurice  J.  Hart  is  now, 
in  spite  of  the  order  of  appeal,  pending  ic  the  Criminal  District 
Court.  An  absolutely  null  order  is  supposed  by  the  judge  to  stand 
in  the  way  of  a  trial — and  will  have  that  effect  anless  brushed  away. 
The  State  has  asked  us  to  do  so,  as  the  District  Judge  declares  he  is 
unable  to  do  so,  on  the  ground  that  the  order  vested  this  court  with 
jurisdiction.  That  position  is  totally  unfounded.  We  have  no  juris- 
diction. The  Criminal  District  Court  has,  and  should  be  made  to  pro- 
ceed. State  ex  rel.  Chism  &  Boyd  vs.  Judge,  34  An.  1177.  We  exercised 
our  discretionary  power  of  supervising  control  in  the  State  ex  rel, 
Bruilette  vs.  Judge,  45  An.  243.  One  single  exercise  of  that  power 
completely  overturns  the  theory  predicated  upon  our  being  inflex- 
ibly  controlled  by  precedents  of  our  own.  I  repeat  here  what  I  said 
in  the  Rocchi  case  that  though  the  error  of  the  District  Judge  may 
have  been  an  error  of  judgment,  it  was  not  one  of  such  a  character 
as  that  which  is  referred  to  in  the  general  use  of  that  term  as  applied 
to  prohibition,  certiorari  and  mandamus,  and  as  not  forming  properly 
matters  for  correction  through  those  remedies.  The  error  here  is 
not  in  respect  to  the  regularity  of  the  proceeding  or  the  facts  of  the 
case,  but  as  to  the  power  of  the  court — an  error  on  that  point  I 
think  it  is  our  duty  to  rectify.  *  *  *  One  of  the  principal  reasons 
for  granting  this  court  supervisory  control  was  to  settle  questions 
involving  the  power  and  jurisdiction  of  courts."  I  am  not  called  on 
to  know  what  effect  this  particular  order  of  appeal  will  have  upon  a 
prompt  trial  of  the  case  in  the  District  Court.     The  District  Attorney 
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evidently  thonght  it  would  work  improper  delay ;  had  he  not  thought 
flo  he  would  not  have  invoked  our  powers.  It  is  enough  for  me  to 
know  that  the  State  has  asked  at  our  hands  that  an  absolutely  null 
order  which  blocks  and  stays  all  proceedings  below  until  set  aside 
should  be,  at  once,  disposed  of  and  the  case  be  permitted  to 
take  its  legal  and  proper  course. 

I  think  the  relief  asked  for  should  be  accorded. 

Breaux,  J.  The  defendant  applied  for  a  change  of  venue;  after  a 
legal  hearing  before  the  court,  presided  over  by  the  respondent. 
The  application  was  not  granted ;  the  court,  in  the  order  refusing  to 
grant  the  change  of  venue,  reserved  to  defendant  the  right  to  renew 
his  motion  on  the  examination  of  jurors  upon  their  voir  dire. 

The  case  was  assigned  for  trial.  The  defendant  moved  for  an 
appeal  from  the  order  denying  a  change  of  venue. 

The  motion  was  granted. 

The  relator  prays  for  an  order  directing  the  trial  j  udge  to  vacate 
the  order  of  appeal  and  reinstate  the  case. 

The  respondent  returns  that  the  order  of  appeal  was  lawful, 
and  that  he  is  divested  of  jurisdiction  for  the  time  being;  chat  his 
action  is  not  reviewable  in  the  proceedings  here ;  that  the  facts 
and  the  law  on  the  application  for  a  change  of  venue  are  review- 
able, and  if  he  has  committed  an  error  the  remedy  is  by  motion  to 
dismiss  the  appeal. 

With  reference  to  the  first  ground : 

I  agree,  in  a  criminal  case,  the  proceedings  in  the  court  of  the  first 
instance  are  superseded  and  arrested  for  the  time  being,  but  must 
add  by  an  order  of  appeal,  though  it  may  be  voidable. 

But  if  the  order  is  absolutely  null  and  void  it  should  not  have  the 
effect  of  bringing  the  court  to  a  standstill  until  the  case  is  reach  ed 
on  appeal. 

The  questions  are,  in  the  first  place,  is  the  order  void;  in  the  sec- 
ond place,  is  the  remedy  to  set  it  aside  within  the  supervisory  juris- 
diction of  this  court? 

The  following  precedents  are  pertinent  and  affirmatively  answer 
the  first  question : 

'*  On  general  principles,  an  appeal  from  an  interlocutory  order  or 
judgment  in  criminal  matters  does  not  lie." 

''  An  appeal  in  criminal  matters  is  regulated  by  the  common  law 
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rales  of  practice,  except  when  modified  by  oar  own  statntes,  an<f 
the  common  law  practice  in  criminal  trials  does  not  know  snch  i^ 
proceeding  as  an  appeal  from  an  order  (or  judgment,  if  yon  will> 
'overrnling  a  plea  which  does  not  determine  the  case."  State  vs. 
Wilkins,  37  An.  6'/, 

Again,  the  right  of  appeal  in  a  criminal  case  arises  after  verdict 
and  sentence,  and  not  from  qnestions  not  disposing  of  the  merits  of 
the  canse.  Ex  parte  Mitchell,  1  An.  413;  State  vs.  May,  9  An.  69; 
State  vs.  Pratt,  9  An.  157;  State  vs.  Johnson,  36  An.  306. 

In  State  ex  rel.  Cook  vs.  Keeper,  15  An.  347,  the  question  is  treated 
as  jurisdictional,  and  it  was  held  that  there  mast  be  a  final  judgment 
before  an  appeal  can  be  taken. 

Mr.  Wharton,  ander  Sec.  775  of  his  book  on  Oriminal  Pleading,  of 
^<  error"  says:  '^  It  does  not  lie  till  after  judgment.  It  is  essential 
to  the  just  administration  of  penal  law." 

The  purpose  of  the  order  of  appeal  is  to  enable  one  to  obtain  a 
hearing  before  the  court  of  appeals.     When  it  is  manifest  that  under., 
no  circumstances  the  court  has  jurisdiction  it  must  follow  that  th& 
order  granting  the  appeal  is  absolutely  null. 

It  is  obvious  that  under  the  law  and  in  accordance  with  the  au- 
thorities, this  application  on  appeal  can  not  be  heard  at  the  period  in 
the  proceedings  at  which  the  order  was  granted. 

A  motion  for  the  want  of  jurisdiction  may  be  made  at  any  tim& 
for  the  reason  that  the  proceedings  in  that  case  are  absolutely  nulL 

If  this  court  is  without  jurisdiction  the  order  of  appeal  should  not 
hinder  and  obstruct  the  jurisdiction  of  the  court  of  the  first  instance. 

* 'Cases  may  be  supposed  in  which  a  remedy  (mandamus)  would  be 
proper  and  warranted  by  analogy.  Some  instances  are  mentioned  in 
the  cases  cited,  as  where  a  judicial  tribunal  declines  taking  cogni- 
sance of  a  case  within  its  proper  jurisdiction."  Moses  on  Mandamus y 
p.  51. 

Having  thus  concluded  in  regard  to  the  nullity  of  the  order  of  ap- 
peal, the  second  question  arises,  can  the  remaining  issue  be  deter- 
mined by  this  court  under  its  supervisory  powers? 

At  the  time  that,  to  this  court,  was  given  the  ^'  control  and  general 
supervision  over  all  inferior  courts  "  it  had  been  settled,  at  common 
law.  that  if  anything  occurred  in  the  proceedings  of  the  court  of  the 
first  instance  *'  differing  from  the  regular  course  of  the  common 
law"  the  writ  of  certiorari  was  a  remedy. 
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Shortly  after  the  present  Oonstitation  had  been  adopted,  in  regard 
to  the  f  anctions  of  that  writ  and  of  the  writ  of  mandamus  the  inter- 
pretation was,  as  I  appreciate,  in  accord  with  the  common  law. 

From  State  ex  rel,  Pagh  vs.  Judge,  33  An.  1381-1391,  I  qaote:  <at 
issues  at  the  discretion  of  the  coprt,  even  where  the  party  has  other 
means  of  relief."  See  also  State  ex  rel.  Judge,  32  An.  649, 
552 ;  State  ex  rel,  Murray  vs.  Judge,  36  An.  578,  583 ;  State  ex  rel. 
Lehman  vs.  Judge,  46  An.  175. 

In  the  case  of  the  State  ex  rel,  Brouillette  vs.  Judge,  45  An.  243, 
the  District  Court  had  granted  a  change  of  venue.  This  court  an- 
nulled the  order  and  reinstated  the  case;  although  there  was  a 
possibility  of  a  hearing  on  appeal  from  the  sentence  or  of  a  hear- 
ing in  the  exercise  of  our  supervisory  control  if  the  sentence  had 
been  for  less  than  the  appellate  amount. 

The  relator  was  not  compelled  to  resort  to  an  appeal ;  his  grounds 
of  nullity  of  the  order  changing  the  venue  were  considered  and  re- 
lief granted  in  the  exercise  of  the  supervisory  jurisdiction  of  this 
court. 

The  State  should  not  be  forced  to  await  the  action  of  an   ap- 
pellant in  order  that  it  may  have  opportunity  to  have  declared  null 
an  order  which  is  absolutely  null. 
I  therefore  dissent. 


No.  12,091. 
John  E.  Naghtbn  vs.  His  Wipe. 
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On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Counsel  for  the  defendant  as  appellee  moves  for 
the  dismissal  of  the  plaintiff's  appeal,  on  the  ground  that  the  bond 
for  a  suspensive  appeal  was  not  filed  within  the  delay  required  by 
law — there  being  no  order,  in  the  alternative,  for  a  devolutive 
appeal. 

The  suit  is  one  of  divorce,  and  plaintiff  is  appellant  from  an  inter- 
locutory decree  making  defendant's  rule  for  alimony  absolute.  It 
was  signed  on  the  10th  of  January,  1896,  and  the  order  of  appeal 
was  granted  on  the  25th  of  February.  1896 — the  appeal  bond  being 
filed  on  the  27th  of  that  month. 

The  order  of  appeal  is  couched  in  the  following  language,  to- wit: 

'<  It  is  ordered  by  the  court  that  a  suspensive  appeal  from  said 
judgment  be  allowed  to  mover,  returnable  to  the  Honorable  the  Su- 
preme Court,  *  *  *  on  the  first  Monday  of  March,  1896,  upon 
his  furnishing  bond  in  the  sum  of  one  thousand  dollars,  conditioned 
according  to  law. " 

Counsel  for  appellant  attracts  our  attention  to  the  fact  that,  as 
appellee's  motion  to  dismiss  his  appeal  is  grounded  upon  an  alleged 
informality  of  the  order  of  appeal,  mainly,  it  should  have  been  filed 
in  this  court  within  three  judicial  days  after  the  transcript  was  filed ; 
and  that  the  transcript  was  filed  on  the  9th  of  March,  1896,  and  the 
motion  to  dismiss  was  only  filed  on  the  31st  of  that  month,  it  came 
too  late — citing  Webb  vs.  Keller,  39  An.  35,  and  authorities  therein 
referred  to. 

In  O'Reilly  vs.  McLeod,  2  An.  138,  the  court  said: 

^'Amotion  is  made  to  dismiss,  on  the  ground  of  informality  in  the 
order  of  appeal,  and  the  appeal  bond.  It  comes  too  late.  It  should 
have  been  made  within  three  days  after  the  record  was  filed.  Jftfur- 
ray  vs.  Bacon,  7  N.  S.  271;  Hall  vs.  Nevill,  3  An.  326;  Mitchell  vs. 
Lay,  4  An.  614;  Temple  vs.  Marshall,  11  An.  613;  Creevy  vs.  Breed- 
love,  12  An.  745;  Dumonchel  vs.  Lenerick,  21  An.  20;  Murrison  vs. 
Seller,  22  An.  327;  Kohn  vs.  Davidson,  23  An.  467. 
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And  there  are  many  other  cases  of  like  import.  Vide  G.  P.  886. 
{Garland)  and  anthcrities. 

It  is  evident  that  appellee's  motion  came  too  late;  it  mast,  there- 
fore, be  denied. 

Bat  there  is  another  ground  on  which  we  feel  compelled  to  dis- 
miss the  appeal  ex  proprio  motu;  and  it  is  becanse  the  amoant  in  dis- 
pute is  below  the  lower  limit  of  this  court's  jurisdiction. 

Plaintiff's  petition  was  filed  on  the  7th  of  September,  1895,  and  in 
the  respondent's  answer  she  demands  an  allowance  as  alimony  at 
the  rate  of  one  hundred  dollars  per  month  to  date  from  the  time  of 
the  institution  of  this  suit;  and  upon  the  trial  of  defendant's  rule  for 
alimony  pendente  lite,  the  judge  a  quo  gave  her  judgment  for  thirty- 
five  dollars  per  month  from  January  21,  1896,  his  decree  bearing 
date  from  January  14,  1896. 

It  is  thus  evident  that,  at  the  date  plaintiff  obtained  his  order  of 
Appeal,  less  than  one  hundred  dollars  was  recoverable  thereunder; 
and,  that  as  the  amount  can  not  be  increased,  in  the  absence  of  an 
Answer  and  prayer  for  an  amendment  of  the  judgment  appealed  from, 
this  court  has  no  appellate  jurisdiction. 

The  question  was  decided  and  definitely  settled  in  Imhof  vs.  Imhof, 
47  An.  706;  and  we  feel  bound  to  maintain  the  ground  of  our  de- 
cision, and  dismiss  the  appeal  exproprio  motu,  this  cause  having  been 
submitted  upon  the  plaintiff's  motion  to  dismiss,  and  upon  the  merits, 
thus  enabling  us  to  examine  the  transcript. 

Appeal  dismissed. 


No.  11,940. 
Marion  B.  Monroe  vs.  His  Creditors.  g  ?9i 

OU    l4o 
The  Supreme  Court  will  not  disturb  the  verdict  of  a  jury  on  a  question  of  fact  in     I  ^    '*^ 
acquitting  an  insolvent  debtor  of  fraud.    To  remand  the  case  because  the  ap- 
pellate court  might  differ  from  the  jury  on  a  question  of  fact  would  be,  as 
stated  in  7  An.  259,  trenching  too  far  upon  the  humane  principle  that  no  man 
should  be  tried  twice  for  the  same  offence.    44  An.  II. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
RigktoTj  J. 


A,  B.  Philips  for  Petitioner. 
61 
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Monroe  vs.  Uls  Creditors. 
Merrick  &  Merrick  and  George  C  Walshe  for  Opponents,  Appellants* 


Argued  and  submitted  March  12,  1896. 
Opinion  handed  down  March  23,  1896. 
Rehearing  refused  April  20, 1896. 


The  opinion  of  the  court  was  delivered  by 
McEnery,    J.     Marion  B.  Monroe    made  a    surrender    of    his 
effects  to  his  creditors.     His  debts  were  large  and  the  assets  insig- 
nificant. 

At  a  meeting  of  his  creditors,  a  majority  in  amount  and  in  num- 
ber voted  for  his  discharge.  Several  creditors  filed  oppositions,, 
contesting  the  indebtedness  of  some  of  the  creditors,  and  alleged 
that  the  insolvent  had  been  guilty  of  fraud  in  not  surrendering  cer- 
tain immovables  in  the  name  of  his  wife,  which  they  alleged  were 
community  property,  and  that  he  had  made  false  statements  to  hia 
creditors  in  order  to  secure  credit,  particularly  that  he  had  stated  to 
them  that  the  property  in  the  name  of  the  wife  was  community  prop- 
erty. The  property  was  purchased  by  the  wife  on  October  14,  1891, 
and  in  the  deed  it  is  recited  that  the  price  was  paid  with  her  separate 
and  paraphernal  funds.  In  the  opposition  of  the  H.  Weston  Lumber 
Company  the  wife  was  cited,  and  the  prayer  was  that  there  be  judg- 
ment against  her  and  the  insolvent,  decreeing  the  property  to  belong 
to  the  husband,  and;that  it  be  surrendered  and  sold  for  the  benefit  of 
the  creditors.  There  was  a  trial  by  jury  and  the  verdict  was  that 
insolvent  had  been  guilty  of  no  intention  of  fraud;  but  added,  we  re- 
fuse his  discharge  under  insolvent  proceedings. 

On  motion  of  the  attorney  for  the  insolvent,  the  latter  part  of  the 
verdict  was  stricken  from  it,  and  the  insolvent  discharged. 

The  creditors,  and  not  the  jury,  say  whether  or  not  the  insolvent 
shall  be  discharged,  and  the  refusal  to  grant  the  discharge  by  the  jury 
was  surplusage. 

We  can  not  disturb  the  judgment  of  the  jury  in  acquitting  the  de- 
fendant of  fraud.  To  remand  the  case  because  we  might  differ 
from  the  jury  on  a  question  of  fact  would  be,  as  stated  in  case  of 
Thompson  vs.  Chapman,  7  An.  258-59,  trenching  too  much  upon 
the  humane  principle  that  no  man  should  be  tried  twice  for  the  same 
offence,  having  been  acquitted  after  a  fair  trial  of  the  facts  charged 
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by  a  jary  of  his  country.  These  views  were  aflQrmed  in  case  of 
Bnrdeau  vs.  Creditors,  44  An.  11.  There  are  no  errors  of  law 
alleged  in  the  coarse  of  the  trial  that  wonld  justify  the  setting  aside 
of  the  verdict  and  the  remanding  of  the  case. 

The  jury  returned  as  their  verdict  that  the  property  belonged  to 
the  wife,  and  we  think  the  verdict  justified  by  the  evidence. 

Judgment  affirmed. 


No.  12,109. 

I  48    808 

State  of  Louisiana  vs.  Zander  Wren  and  Y.  E.  Harvillb.      I-^-^i 

Kindred  offences,  generic  in  kind,  growing  out  of  ttie  same  transaction,  may  be 
charged  in  the  same  indictment,  provided  tbey  be  incorporated  in  separate 
counts. 

The  State  does  not  waive  the  right  to  peremptorily  challenge  a  jaror  after  he  has 
been  examined  and  turned  over  to  the  defence.  It  is  within  the  discretion  of 
the  trial  judge  to  allow  a  peremptory  challenge  after  the  juror  has  been  sworn. 

It  is  sufflcient  in  an  indictment,  to  negative  prescription,  to  aver  that  the  crime 
was  never  made  known  to  any  officer  of  the  State  of  Louisiana  qualified  and 
authorized  to  direct  a  prosecution. 

APPEAL  from  the  Ninth  Judicial  District  Court  for  the  Parish  of 
Red  River.     Hall,  J, 


M,  J,  Cunningham,  Attorney  General,  and  J.  B.  Lee,  District  Attor- 
ney, for  Plaintiff,  Appellee. 


James  F.  Pierson  and  J,  C<  Egan,  8r,,  for  Defendants,  Appellants. 


Argued  and  submitted  March  28,  1896. 
Opinion  handed  down  April  6,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnery  J.  The  defendants  were  charged  in  an  information  witb 
the  larcenyof  four  sows  and  fourteen  pigs,  and  also  with  altering  the 
marks  of  the  four  sows  with  the  intent  to  steal  the  same. 

The  first  count  charged  the  larceny,  and  the  second  the  marking, 
with  the  intent  to  steal.    The  larceny  and  the  marking  are  alleged  in. 
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the  iadictment  to  have  occarred  at  the  same  time.  The  defendants 
were  convicted  nnder  the  second  count.  A  motion  to  quash  was 
Hied,  because  the  information  charged  the  defendants  with  the  com- 
mission of  separate  and  distinct  crimes  covering  different  and 
separate  transactions;  second,  the  information  charges  different  and 
separate  felonies  in  one  and  the  same  count;  that  the  punishment  is 
different  in  one  count  in  the  information  from  the  charge  in  the  other 
<;ount  of  the  information. 

They  are  kindred  offences  and  grew  out  of  the  same  act.  They 
belong  to  the  same  generic  class,  and  the  rule  is  that  such  offences 
may  be  charged  in  the  same  indictment  provided  they  be  incor- 
porated in  separate  counts.     State  vs.  John  Cook,  42  An.  85. 

The  two  offences  are  charged  in  separate  counts,  and  this  meets 
both  the  first  and  second  objections.  The  punishment  being  different 
does  not  prevent  the  offences  being  charged  as  in  this  information. 
That  the  punishment  is  similar  and  the  offences  generic  and  grew  out 
•of  the  same  transaction  is  a  sufficient  compliance  with  the  law. 

In  the  case  of  State  vs.  Orosby  and  State  vs.  McLane,  4  An.  434, 
435,  it  was  held  that  a  count  for  larceny  may  be  joined  in  the  same 
indictment  with  one  for  receiving  stolen  goods,  the  court  stating 
^<that  it  is  no  objection  to  the  validity  of  an  indictment  that  sev- 
eral offences  of  the  same  nature,  and  upon  which  the  same  or  a 
similar  judgment  maybe  given,  are  charged  in  different  counts." 

In  the  brief  of  defendants  it  is  stated  that  when  the  motion  to  quash 
was  overruled  the  defendants  understood  that  they  were  being  prose- 
•cuted  for  a  single  transaction,  the  counts  in  the  information  covering 
but  this  one  transaction,  and  that  they  were  compelled  to  an- 
swer to  an  information  in  which  the  two  copnts  referred  to  were  dis- 
tinct and  separate  transactions  at  different  times.  On  this  point  we 
were  without  authority  to  review  the  facts,  and  we  are  confined  to 
the  averments  on  the  face  of  the  indictments.  We  find  no  bill  of 
exception  in  the  record  to  the  admissibility  of  testimony,  showing  a 
different  transaction  from  that  charged  in  the  information. 

A  juror,  after  having  been  examined  as  to  his  qualifications,  was 
accepted  by  the  State.  The  defendants  also  accepted  the  juror  after 
examining  him.  The  State  then  peremptorily  challenged  the  juror, 
which  was  sustained.  The  juror  was  challenged  before  the  oath 
was  administered.  The  State  did  not  waive  the  right  to  chal- 
lenge the  juror  when  he  was  turned   over  to  the  defence.     Besides, 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  806 

Kenner  vs.  Weill  et  ala. 

is  discretionary  with  tbe  conrt  to  allow  a  peremptory  challenge  after 
the  oath  has  been  administered.     State  vs.  Roland,  38  An.  18. 

A  plea  of  prescription  was  filed  to  the  prosecation. 

It  is  alleged  by  tbe  defendants  that  the  negative  averments  in  the 
indictment  should  include  every  fact  which  would  show  that  the 
knowledge  of  the  crime  had  not  been  brought  to  any  officer  having 
the  authority  to  investigate  and  to  prosecute.  The  information 
alleges  that  '^said  crime  was  never  brought  to  the  knowledge  of  any 
officer  of  the  State  of  Louisiana,  qualified  and  authorized  to  direct 
a  prosecution,  until  the  second  day  of  October,  1896."  This  aver- 
ment was  sufficient  to  take  the  prosecution  without  the  prescriptible 
time. 

In  case  of  State  vs.  Hanks.  38  An.  469,  the  language  employed  in 
Sec.  986,  Revised  Statutes,  was  interpreted  to  mean  that  ''no  person 
shall  be  prosecuted  for  an  offence  unless  indicted  within  a  year  after 
it  was  denounced  to  the  public  officer." 

The  averments  in  the  information  come  within  this  interpretation. 
There  is  nothing  in  the  motion  for  a  new  trial  that  calls  for  our  rul- 
ing. The  matters  alleged  are  those  which  were  urged  during  the 
trial,  and  were  facts  which  went  to  the  jury. 

Judgment  affirmed. 


No.  11,916. 

HiDDLBSTON  KENNBR  VS.   JOS.    WEILL  ET  ALS. 

Where  a  plalmiff  in  reconventiou  sets  up  title  and  claims  possession,  and  the  de  - 
fendant  in  the  reeoDYentional  demand  answers  the  Intervention,  denying 
ownership  and  possession,  these  latter  demands  are  eliminated  from  the  suit, 
and  tbe  only  matter  in  dispute  is  the  amount  of  rent  claimed  from  the  defend- 
ant while  in  possession. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Plaintiff,  Appellant,  in  propria  persona  cites  34  An.  325;  46  An.' 
484;   13  An.  296;   7  An.  70;  6  La.  356. 


Farrar,  J<ma8  <&  Kruttachnitt  for  Defendants,  Appellees. 
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Argaed  and  sabmitted  February  16,  1896. 
Opinion  handed  down  March  9,  1896. 
Rehearing  refused  April  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

MgEnbry,  J.  The  plaintiff  leased  the  Roseland  plantation  in  St. 
Charles  parish  in  1893.  Meyer  WeUl  held  or  controlled  mortgage 
notes  on  the  plantation.  The  plaintiff  desiring  to  continue  his  lease, 
alleges  that  the  made  a  verbal  agreement  with  Meyer  Weill  to  pay  him 
•eight  hundred  and  thirty -one  dollars  and  forty -one  cents  for  an  ex- 
tension of  time  so  that  he  could  enjoy  the  lease  to  the  iirst  of  January, 
1894.  The  defendants  are  the  heirs  of  Meyer  Weill  and  they  were 
«ned  by  plaintiff  for  the  above  amount,  which  he  had  paid,  on  the 
ground  that  notwithstanding  the  agreement  and  payment,  Meyer 
Weill  foreclosed  the  mortgage.  We  have  nothing  to  do  with  this 
part  of  the  suit  as  it  is  on  appeal  to  the  Oircuic  Oourt  of  Appeals. 

The  defendants  as  plaintiffs  in  reconvention  claimed  the  ownership 
of  the  land  and  that  the  plaintiff  was  wrongfully  in  possession,  and 
they  claimed  the  rental  value  of  the  plantation,  an  amount  below 
the  lower  limit  of  the  jurisdiction  of  this  court.  The  plaintiff  an- 
swered this  reconventional  demand,  alleging  that  he  was  not  the 
owner  of  the  property  described  in  the  petition  of  intervention  and 
denied  that  he  was  in  possession  of  the  same.  There  was  a  judg- 
onent  in  favor  of  defendants  recognizing  their  ownership  and  posses- 
sion, and  a  moneyed  judgment  against  defendant  for  Ave  hundred 
dollars  with  legal  interest  from  judicial  demand.  The  defendant  ap- 
pealed from  the  judgment  on  the  demand  in  reconvention  to  this 
-court.  Having  judicially  confessed  that  he  was  not  the  owner,  and 
in  possession  of  the  plantation,  the  only  matter  in  dispute  was 
the  amount  of  rent  due  by  plaintiff  to  the  defendant.  Harris  vs. 
Stockett,  35  An.  387;  State  ex  rel,  Humphreys  vs.  Richardson,  46 
An.  133. 

The  plaintiff  says  that  the  ' 'record  does  not  reveal  a  single  circum- 
%stance  wherein  the  plaintiff  might  be  considered  to  have  confessed 
judgment.  On  the  contrary  he  denies  possession  in  himself  and 
alleges  title  and  possession  in  third  parties.''  The  issues  were  be- 
tween plaintiff  and  defendant,  and  not  between  third  parties  to  the 
.suit.     Having  disclaimed  ownership  and  possession  as  between  them 
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the  only  matter  in  dispute  was  the  amount  of  rent  dae  by  the  plain- 
tiff. 

Plaintiff  calls  oar  attention  to  State  ex  rel.  Mower  vs.  Judges,  42 
An.  666,  as  being:  directly  in  support  of  the  position  he  has  assumed 
in  the  motion  to  dismiss.  In  that  case  defendant  was  in  possession 
of  the  whole  tract  of  land  sued  for,  which  was  admitted  in  the 
answer.  The  plaintiff  was  compelled  in  his  petitory  action  to  sue 
him  for  the  whole  as  possessor.  No  part  of  the  land  was  surrendered 
to  the  plaintiff,  the  averments  in  the  answer  only  going  to  the  extent 
that  the  defendant  had  moved  on  the  land  for  the  purpose  of  home- 
Ateading  one  hundred  and  sixty  acres. 

The  appeal  is  dismissed. 


No.  12,052. 
Archby  Settoon  et   als.   vs.  The  Texas  &   Pacific  Railway 


48    80T\ 
I  49  1216 


48 
119 


Company.  "  ^g  fJJ 


Where  one  goes  on  premises  by  implied  permission,  be  does  so  at  bis  own  risk, 
assuming  tbe  responsibility  of  all  risks  incident  to  tbe  place. 

Wbero  there  are  two  avenues  of  travel  and  the  more  dangerous  one  is  selected » 
tbe  party  injured  can  not  recover,  if  tbe  injury  inflicted  was  due  to  tbe  risk  in- 
cident to  the  route  selected.    The  traveler  assumes  all  risks  in  such  cases. 

APPEAL  from  the  Fourteenth  Judicial  District  Court  for  the  Parish 
of  Iberville.     Talbot,  J. 


Hubert  <fir  Hubert  for  Plaintiffs,  Appellees. 


Howe,  Spencer  <&  Cooke  and  L.  DePoorter  for  Defendant,  Appellant. 


Argued  and  submitted  February  12,  1896. 
Opinion  handed  down  February  24,  1896. 
Rehearing  refused  April  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J,  The  plaintiffs,  parents  of  Henry  W.  Settoon,  brought 
this  suit  for  damages  against  the  defendant  corporation  for  the  death 
of  their  son,  who  was  killed  by  its  cars  at  the  town  of  Whitecastle. 
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The  defence  is  such  as  is  usually  urged  in  such  cases. 

There  was  judgment  for  plaintiffs  in  the  sum  of  twelve  thousand 
five  hundred  dollars,  and  the  defendant  appealed. 

In  front  of  and  alongside  of  the  depot  of  the  railroad  there  is  a 
switch  track,  and  beyond  this  the  main  track. 

Between  the  two  tracks  the  company  filled  in  with  cinders  for  the 
purpose  of  affording  a  dry  surface  for  its  passengers  who  get  off  and 
on  the  trains  at  this  point,  and  also  for  the  convenience  of  its  em- 
ployees. It  is  in  evidence  that  people  in  the  vicinity  used  this  cinder 
walk,  but  we  do  not  think  that  it  is  shown  that  there  was  an  implied 
invitation  to  the  public  to  use  it,  any  more  than  its  main  track, 
or  the  switch  track.  The  fact  of  the  road  having  made  the  space 
between  the  two  tracks  dry  by  placing  cinders  on  it  in  itself  is 
not  an  invitation  to  the  public  to  use  it.  The  road  might  fill 
in  the  space  between  the  ties  on  the  maia  track  with  gravel, 
yet  this  would  not  be  an  implied  invitation  to  the  travel- 
ing public  to  use  the  roadbed  as  a  highway.  In  the  vicinity 
of  the  depot  there  is  a  store,  and  from  this  leading  to  the  cinder 
walk  there  is  a  pathway.  From  the  store,  leading  to  Bowie 
street,  back  of  the  depot  and  toward  the  town,  there  is  a  driveway » 
and  alongs.de  of  this  is  a  plank  sidewalk.  Through  and  over  the 
cinder  walk  is  the  shortest  way,  probably,  to  Bowie  street,  but  the 
death  of  the  plaintiff's  son  proves  it  to  be  the  more  dangerous.  In 
the  early  part  of  the  night,  about  8  o'clock,  plaintiff's  son  was  at  the 
store,  called  the  company's  store,  or  Romantus  T.  Hart's  store.  It 
does  not  appear  that  the  railroad  company  is  in  any  way  interested 
in  this  store.  The  plaintiff's  son,  accompanied  by  one  Gonzales,  left 
the  store  at  the  hour  mentioned,  took  the  small  foot -pathway,  crossed 
the  switch  track  and  went  on  the  cinder  walk,  intending  to  reach 
Bowie  street.  They  had  not  proceeded  far  before  they  were  both 
struck  by  a  pole,  extending  over  the  cinder  walk,  which  was  used  by 
the  company  in  moving  box  cars  for  the  purpose  of  making  up  a 
freight  train.  Gonzales  escaped  serious  injury  and  was  thrown  down. 
Plaintiff's  son  was  thrown  on  the  switch  track,  his  thighs  crushed, 
and  he  died  in  about  three  hours.  _The  defendant  company  was  en- 
gaged  in  its  proper  and  legitimate^calling  in  making  up  a  freight 
.^^tram.^  The  switch  hadTieen  placed  there  for  thaFpurpoBO,  and  We 
are  not  informed  that  any  other  more  convenient  and  safe  method 
could  have  been  employed.  The  plaintiff's  son  knew  what  the  switch 
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was  there  for,  and  he  knew  the  mode  employed  by  the  de- 
fendant in  making  up  its  train.  Conceding,  therefore,  that  he  went 
on  the  cinder  walk  by  implied  consent  of  the  defendant,  the  law  is 
uniform  in  its  expression  that  if  one  avails  himself  of  the  license,  he 
does  so  subject  to  all  the  incidental  perils. 

But  the  trespasser  or  one  who  avails  himself  of  an  implied  invita** 
tion  to  go  on  premises  is  not  without  a  remedy,  if  the  injury  inflicted 
was  wantonly  and  maliciously  done,  or  if  it  could  have  been  avoided 
in  time  by  the  use  of  vlligance.  It  is  not  to  be  expected,  however, 
that  railroad  companies  will  patrol  and  police  their  tracks  for  the 
purpose  of  warning  the  public  of  danger.  The  tracks  are  silent  but 
potent  signals  of  danger,  and  to  the  cautious  the  cinder  walk  would 
have  warned  of  impending  danger,  particularly  on  a  dark  night,  such 
a  one  as  prevailed  when  plaintiff's  son  was  injured. 

The  evidence  we  think  is  sufficient  to  show  that  the  plaintiff's  son 
was  warned  of  danger.  The  witness  Gonzales  who  accompanied 
plaintiff's  son  says:  ''He  and  I  were  walking  from  the  company's 
store,  and  as  we  walked  up  on  the  railroad  there  was  a  train  backing 
down  and  as  we  got  about  one  hundred  and  fifty  feet  between  the 
one  hundred  and  fifty  feet  above  the  switch,  we  were  knocked 
over  with  the  pole  that  they  were  backing  with;  they  were« 
backing  these  boxes  on  the  main  line  to  switch  them  out.  The^ 
pole  struck  us  and  knocked  us  over  the  switch,  and  he  got. 
run  over  and  died  about  three  hours  afterward."  And  further  oa 
in  his  testimony  he  says  the  night  was  dark,  and  that  he  could  not 
see  when  he  got  on  the  track  the  character  of  the  premises,  but  he 
could  see  that  the  boxes  on  the  main  line  were  moving,  but  he 
thought  it  was  another  train  on  the  main  line.  The  sight  of  these 
boxes  moving  ought  to  have  been  a  sufficient  warning  to  the  plain- 
tiff's son  that  there  was  imminent  danger  ingoing  on  the  track,  or  on 
the  cinder  walk  between  the  two  tracks.  The  defendant  company  can 
not  be  held  liable  for  deceased's  want  of  judgment,  or  of  his  mistakes. 
He  had  not  been  placed  by  the  company  in  a  position  of  peril  when 
he  was  suddenly  called  upon  to  make  an  election  as  to  the  best  mode 
of  escape,  but  he  was  where  he  had  voluntarily  placed  himself,  and 
wherclie  had  ample  time,  by  reflection,  to  retreat  from  the  danger 
point. 

The  brakemen  engaged  in  making  up  the  train  and  moving  the 
cars  by  means  of  the  pole  were  provided  with  lights  used  as  signals* 
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One  of  the  brakemen  saw  the  witDess  Gonzales  and  plaintiff's  son 
when  they  approached  the  switch  track  and  before  they  got  on  it  for 
the  purpose  of  crossing  to  the  cinder  walk,  and  hallooed  to  them  to 
stop.  They  paid  no  attention  to  thd  warning.  Probably  they  did 
not  hear  the  warning,  but  the  witness'  statement  of  the  distance  is 
such  that  they  ought  to  have  heard.  Plaintiff's  counsel,  while  ad- 
mitting that  the  witness  gave  the  warning,  contend  that  it  was  at 
8uch  a  distance  they  could  not  hear,  because  of  the  noise  of  the 
moving  train.  This  noise  ought  to  have  been  a  warning  to  them, 
independent  of  the  warning  given  by  the  brakemen.  But  as  the 
witness  saw  them,  and  as  he  had  a  light  and  the  switch  engine  bell 
was  ringing,  it  is  reasonable  to  suppose  that  if  plaintiff's  son  had 
been  exercising  the  slightest  prudence  he  would  have  seen  the  brake - 
men  and  heard  the  bells,  and  at  once  ought  to  have  known  that  a 
train  was  being  made  up,  and  that  there  was  danger  in  walking  In 
the  space  between  the  tracks. 

There  is  a  plank  walk  from  the  store  to  Bowie  street,  to  which 
point  plaintiff's  son  was  going.  It  was  the  less  dangerous  route. 
Plaintiff's  son  chose  the  more  dangerous  one,  and  he  was  responsi- 
ble for  the  selection,  taking  the  latter  with  all  of  its  attendant  and 
incidental  risks. 

The  facts  in  this  case  bring  it  within  the  ruling  of  Bollinger  vs. 
Railway  Co.,  47  An.  722,  and  Burbank  vs.  Railroad  Co.,  42  An.  1156. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed,  and  it  is  now  ordered  that 
plaintiff's  demand  be  rejected  at  their  costs. 


No.  11,935. 
Mrs.  Martha  B.  Warren  vs.  Francis  T.  Copp. 

|ll3    271        Where  the  garnishee  Is   Degligent    in  answering  interrogatories  and  permit:*  a 
jdll3  273  judgment  to  be  entered  against  him,  he  can  obtain  no  relief  from  the  Judg- 

ment. 
It  is  negligence  on  the  part  of  the  garnishee  to  answer  interrogatories  and  to  en- 
trust the  delivery  of  tht-m  to  the  Clerk  of  the  Court  by  a  messenger  in  his  em- 
ployment, who  fails  to  deliver  the  answers  to  the  clerk.    Tlie  negligence  of  the 
messenger  must  be  imputed  to  the  garnishee. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 


^     Ellis,  J. 
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Thomas  8,  EllU  and  Frank  E.  Rainold  for  Plaintiff,  Appellee. 


Fennevy  Henderaon  &  Fenner  and  Hotve,  Spencer  &  Cocke  for  De- 
fendant, Appellant: 

It  is  now  settled  jarispradence  in  this  State  ttiat  actions  to  annnl 
judgments  are  not  confined  to  the  causes  specified  in  the  Code 
of  Practice,  but  extend  to  all  cases  which  would  be  a  ground  for 
such  relief,  under  the  practice  of  the  courts  of  equity  in  other 
States.     1  Rob.  523;  3  An.  646;  6  An.  799;  31  An.  288. 

The  elements  essential  to  obtain  such  relief  are:  (1)  That  the 
party  has  no  other  means  of  relief,  such  as  by  appeal  or  new 
trial;  (2)  he  has  not  been  guilty  of  laches  in  asserting  his  right; 
(3)  that  the  judgment  is  one  that  he  had  a  meritorious  defence, 
And  which  it  would  be  against  good  conscience  to  execute ;  (4) 
that  he  was  prevented  from  availing  himself  of  his  defence  by 
accident,  mistake  or  fraud;  (5)  he  was  not  himself  guilty 
of  negligence  or  want  of  reasonable  diligence. 

The  facts  alleged  in  this  petition  exhibit  every  one  of  these  ele- 
ments. 

The  Code  itself  expressly  authorizes  the  avoidance  of  judgments 
rendered  on  confession  where  the  confession  is  based  upon  an 
error  of  fact.  Civil  Code,  1846,  2291,  and  Ranlett  vs.  Gordy,  32 
An.  908. 

Courts  of  equity  annul  judgments  obtained  through  accident  or 
mistake  in  a  great  variety  of  cases,  not  one  of  which  is  as 
strong  as  the  one  here  presented.  81  Conn.  348;  20  Cal.  110;  13 
Wis.  482;  6  Rhode  Island,  202;  11  Mo.  438;  2  Hilton  (N.  Y.),  91; 
104  W.  S.  96;  1  Howard  pr.62;  17  Wis.  232;  10  S.  W,  Rep.  469; 
34  Pac.  Rep.  76. 

Prior  to  the  act  of  1830  garnishment  was  not  allowed  in  execution  of 
judgments.  After  that  date  the  seizure  was  effected  by  taking 
possession  of  the  thing  seized,  or  in  case  of  incorporeal  effects, 
by  giving  notice  to  the  debtor  thereof,  and  the  seizure  could  in 
no  event  take  anything  except  the  actual  property  of  the  judg- 
ment debtor.  In  providing  the  additional  remedy  of  garnish- 
ment the  purpose  of  the  law  was  only  to  furnish  a  more  efficient 
method  of  reaching  and  subjecting  the  debtor's  property  to  the 
execution  of  judgments;  it  was  never  its  purpose  to  compel  one 
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man  to  pay  the  debt  of  another  for  which  he  is  in  no  manner  re- 
sponsible. When  snch  a  result  is  brought  about  through  acci- 
dent or  mistake,  it  operates  a  perversion  of  the  purpose  of  the 
law  and  converts  the  law  into  an  engine  of  oppression. 
The  powers  of  a  court  of  justice  will  not  be  invoked  in  vain  to  pre- 
vent such  injustice. 


Argued  and  submitted  March  10,  1896. 
Opinion  handed  dow^  March  23,  1896. 
Rehearing  refused  April  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnert,  J.  The  plaintiff  obtained  judgment  against  the  defend- 
ant. She  issued  a  fl,  fa.  on  the  judgment,  and  a  garnishee  process 
against  Violett  &  Co.,  residing  in  the  city  of  New  Orleans,  where  the 
judgment  was  obtained. 

On  April  24,  1895,  the  garnishees  were  personally  cited.  The  next 
day  the  garnishees  went  before  an  officer  and  answered  the  inter- 
rogatories, positively  denying  that  they  had  any  property  of  the  de- 
fendant in  their  possession,  or  under  their  control,  or  that  they  were 
indebted  to  him  in  any  amount.  The  answers  to  the  interrogat'Ories 
were  entrusted  to  an  employee  to  take  to  the  clerk's  office  and  file. 

On  inquiry,  he  informed  his  employers,  the  garnishees,  that  he 
had  obeyed  their  instructions  and  had  placed  with  the  clerk  the 
answers. 

They  were  not  handed  to  the  clerk  and  were  not  filed  in  the  suit. 

On  May  7,  1895,  the  interrogatories  were  taken  as  confessed,  and 
on  18th  of  May  following,  a  final  judgment  was  rendered  against  the 
garnishees  for  the  sum  of  seven  thousand  dollars. 

On  May  20  notice  of  judgment  was  served ;  this  was  the  first  inti- 
mation to  the  garnishees  that  their  answers  had  never  reached  the 
Clerk's  office.  Violett  &  Co.  then  instituted  a  suit  to  have  the  judg- 
ment against  them  canceled,  and  obtained  an  injunction  to  enjoin 
the  execution  of  the  judgment.  The  suit  to  annul  the  judgment  is 
based  on  the  ground  that  they  were  not  indebted  to  the  defendant, 
Copp,  in  any  amount ;  had  no  property  of  8ny  kind  belonging  to 
him  in  their  possession  or  under  their  control,  but  that  Copp  was 
largely  indebted  to  them,   all  of  which  was  stated  in  the  answers 
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which  they  believed  had  been  filed;  that  their  failare  to  file  the  an- 
swers was  the  resalt  of  accident  and  mistake,  and  that  they  had  ex- 
ercised all  care  and  diligence  to  guard  against  the  failare  to  answer 
the  interrogatories,  and  under  these  circumstances  it  would  be 
grossly  inequitable  and  unjust  and  against  good  conscience  to 
permit  the  enforcement  of  the  judgment;  that  the  creditor  had  been 
In  no  way  injured  or  prejudiced  by  the  "omission  to  file  the  answer. 

There  was  an  adverse  judgment  to  plaintiff  on  an  exception  of  no 
cause  of  action,  and  they  have  appealed. 

Since  the  case  of  Richard  H.  Chinn  vs^  the  First  Municipality  of 
the  City  of  New  Orleans  (1  Rob.  523),  the  jurisprudence  of  this 
State  has  been  fixed  and  determined  as  to  the  relief  which  may  be 
granted  in  suits  to  annul  judgments.  In  cases  which  present  facts 
on  which,  in  the  other  States  of  the  Union,  a  court  of  equity  would 
interpose,  relief  may  be  granted  when  the  party  asking  the  same 
has  been  guilty  of  no  laches.    Perry  vs.  Rue,  31  An.  287. 

The  facts  do  not  warrant  any  conclusion  that  there  was  any  mis- 
take, error  or  accident  upon  which  relief  may  be  granted.  There 
was  no  mistake,  as  the  garnishees  acted  properly  in  making  the  an- 
swers, and  they  knew  what  was  required  of  them,  both  as  to  sub- 
stance and  time.  The  same  may  be  said  as  to  error,  as  there  was  no 
ignorance  of  that  which  exists  or  the  mistaken  belief  in  the  exist- 
ence of  that  which  has  none.  0.  C,  Arc.  1821.  There  was  no  un- 
foreseen or  unexpected  event  occurring  externally  to  the  plaintiffs 
by  which  they  lost  a  legal  right. 

The  mistake,  error  of  fact  and  accident,  are  all  merged  in  the 
failare  of  the  employee  to  file  the  answers,  and  his  false  statement 
that  he  had  filed  them.  The  first  was  negligence  proper,  and  the 
second  the  attempt  to  evade  its  consequences.  The  qaestion  to  be 
considered  is  can  the  negligence  of  the  employee  under  the  facts 
presented  be  implied  to  Violett  &  Co.,  who  must  show  that  they  have 
been  guilty  of  no  laches?     Chinn  vs.  Municipality,  1  Rob.  523. 

In  the  case  cited,  which  was  a  suit  to  annul  a  judgment  by  default 
taken  against  the  municipality  and  confirmed,  the  petition  averred 
that  the  attorney  of  the  municipality  had  prepared  an  answer,  which 
had  been  delivered  to  the  Clerk  of  the  Court,  or  to  one  of  his 
deputies,  which  had  been  lost.  The  truth  of  the  allegations  in  the 
petition  was  attested  by  the  Mayor  and  by  the  messenger  by  whom 
the  attorney  had  sent  the  answer  to  be  filed.     In  this  case  in  which 
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the  equity  powers  of  this  court  were  defined  in  annulling  judgments^ 
the  court  said,  under  the  facts,  'Mn  the  present  case,  the  party  is  not 
able  to  show  whether  the  answer  was  given  to  the  clerk  or  to  one  of 
his  deputies.  It  does  not  appear  that,  on  the  part  of  the  defendants, 
any  attention  was  paid  to  the  case,  until  after  the  execution  reached 
the  hands  of  the  sheriff." 

In  that  case,  as  in  this,  there  were  sworn  statements  that  the 
answer  had  been  sent  by  a  messenger,  yet  the  court  held  that  the 
failure  of  the  answers  to  reach  the  clerk's  office  was  negligence.  The 
fact  of  the  answer  having  been  prepared  and  sent  by  a  messenger 
was  not  sufficient,  and  the  absence  of  the  answer  from  the  record 
was  treated  as  though  the  defendants  had  paid  no  attention  to  the 
case  until  after  execution  issued, 

The  messenger  in  this  case  was  selected  by  the  plaintiffs,  and  it  is 
impossible  to  separate  his  acts  from  those  of  plaintiffs.  It  was  the 
duty  of  plaintiffs  to  file  with  the  clerk  the  answers,  and  there  was 
no  unforeseen  event  which  prevented  them  from  performing  thia 
duty. 

We  can  find  no  reason  for  relaxing  the  rule  in  relation  to  answers 
on  facts  and  articles.  On  the  contrary,  there  is  good  authority  for 
saying  that  the  rule  in  relation  to  answering  interrogatories  should 
be  more  rigid. 

In  DeBlanc  vs.  Webb  et  al.,  5  La.  82,  an  attachment  issued  and 
Willcox  and  Featn  were  cited  as  garnishees.  Three  interrogatories 
were  propounded  to  the  garnishees.  The  first  two  interrogatories 
were  answered  positively  and  distinctly,  showing  an  indebtedness  to 
the  defendant  in  the  sum  of  $1418,  being  amount  of  cotton  and 
money  in  their  hands,  with  instructions  issued  before  service  of  cita- 
tion on  them,  to  apply  the  same  to  the  debts  of  other  parties.  These 
creditors  intervened,  prayed  for  a  dissolution  of  the  attachment  and 
judgment  in  their  favor.  There  was  judgment  in  favor  of  plaintiff 
in  attachment  for  the  whole  amount  claimed  by  him,  which  was 
ordered  to  be  paid  by  the  garnishees,  from  which  they  and  the  in- 
tervenors  appealed. 

The  third  interrogatory  was  not  answered,  and  the  plaintiff  moved 
for  judgment  on  the  ground  that  the  interrogatories  had  not  been 
fully  answered.  The  garnishees  asked  to  be  allowed  to  amend  their 
answers.  It  was  denied.  This  court  said  in  affirming  the  judgment : 
''  The  practice  of  allowing  amendments  to  petitions  and  answers 
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made  in  the  ordinary  manner,  where  such  amendments  tend  to  the 
furtherance  of  justice,  has  always  been  adopted  and  literally  acted 
on,  under  the  provisions  of  our  jurisprudence.  But,  answers  re- 
quired to  be  made  under  oath,  to  interrogatories  on  facta  and 
artioles,  ought  not  to  be  considered  as  coming  within  the  scope 
of  these  provisions.  The  rules  relating  to  such  answers  appear  to 
be  difiPerent  from  those  which  govern  in  ordinary  answers  to  actions ; 
they  are,  of  necessity,  more  rigid  and  unbending,  in  order  to  hasten 
the  administration  of  justice."  And  in  closing  the  opinion,  this 
court  said :  ^'  To  permit  the  garnishees  now  to  avoid  the  legal  efiPect 
of  their  negligence  in  not  answering  this  interrogatory  would,  in  our 
opinion,  violate  express  law  on  the  subject,  and  might  in  other 
cases  lead  to  prevarications  and  unsuccessful  delays  in  the  adminis- 
tration of  justice." 

It  was  claimed  by  the  garnishees  that  the  answer  to  the  first  two 
interrrogatories  responded  to  the  third  interrogatory. 

It  has  been  the  uniform  jurisprudence  in  this  State  that  if  there 
has  been  laches  or  negligence,  that  destroyed  the  title  to  relief. 
Norris  vs.  Fristoe,  3  An.  646;  Swain  vs.  Samson,  6  An.  799. 

The  negligence  is  the  more  inexcusable  when  there  is  a  failure  to 
perform  a  legal  duty. 

The  failure  of  the  employee  of  plaintiffs  to  file  their  answers  to 
the  interrogatories  is  traceable  directly  to  the  garnishees,  and  their 
own  act  was  the  proximate  cause  of  the  failure  to  answer  the  inter- 
rogatories. 

Our  reports  are  replete  with  cases  where  parties  have  lost  rights 
by  their  negligence  which,  if  appreciated  in  money,  would  amount  to 
large  sums,  such  as  the  failure  to  file  an  opposition  to  an  account  in 
time,  and  more  frequently  the  failure  to  file  transcripts  during  the 
legal  delays  and  irregularities  in  bringing  up  appeals.  Ford  vs.  Brooks, 
35  An.  151;  Stafford  vs.  Harper,  32  An.  1076;  Ex  rel.  Slocomb  vs. 
Barrow,  30  An.  833 ;  Leflore  vs.  Carson,  7  An.  65 ;  White  vs.  Union 
Bank,  6  An.  162. 

In  the  latter  cases  if  the  fault  is  imputed  to  the  appellant,  or  was 
through  his  agency,  he  would  be  condemned  to  suffer. the  conse- 
quence of  his  negligence.  We  would  not  inquire  into  the  means  he 
employed  for  sending  the  transcript  to  the  appellate  court,  nor  by 
what  means  his  negligence  was  induced  in  allowing  irregularities  in 
the  order  for  appeal,  or  in  the  bond. 
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.  The  laDfcaage  of  the  Code  of  Practice  is  positive,  that  if  the  gar- 
nishee refuses  or  neglects  to  answer  under  oath  within  the  legal  delay, 
such  refusal  or  neglect  shall  be  considered  as  a  confession,  etc.  The 
answer  out  of  court  is  not  a  compliance  with  the  article  of  the  Code 
of  Practice.  Within  the  legal  delay  it  must  be  in  the  record,  unless 
there  may  be  some  unforeseen  event  or  accident  or  fraud,  which  has 
not  been  brought  about  through  agency  of  the  party  interrogated. 

There  has  been  no  fraud,  or  imposition,  artifice  or  unfair  means 
employed  by  the  plaintiff  in  execution  in  obtaining  the  judgment. 
The  answers  were  not  filed  through  the  negligence,  ill  will,  mistake  or 
fraud,  or  ignorance  of  the  messenger  employed  by  plaintifiPs.  The 
defendant  herein  was  in  no  way  responsible  for  the  acts  of  this  mes- 
senger. He  was  the  chosen  messenger  of  plaintiffs,  in  whom  they 
placed  confidence,  but  there  is  here  no  question  arising  as  to  any 
injury  inflicted  upon  the  plaintiffs  by  the  messenger  that  csln  enter 
into  any  contest  between  plaintiffs  and  this  defendant,  who  was  in 
no  way  connected  with,  or  in  no  way  induced  the  confidence  of 
plaintiffs  in  their  messenger.  The  authorities  on  this  point,  quoted 
by  plaintiffs,  have  no  application.  It  is,  as  we  have  said,  impossible 
to  separate  the  conduct  of  the  messenger  from  that  of  plaintiffs. 

In  endeavoring  to  do  so,  to  each  inquiry  comes  back  the  answer 
that  the  plaintiffs  employed  him  to  do  an  act  personal  to  themselves, 
and  they  must,  on  all  the  authorities  which  we  have  consulted,  be 
held  to  the  negligence  of  the  employee. 

This  case  unquestionably  presents  a  great  hardship,  which  the 
plaintiffs  must  suffer.  We  have  diligently  endeavored  to  find  some 
means  to  avoid  the  rigor  of  the  law,  but  his  own  act  has  brought  him 
within  its  grasp,  and  we  repeat  what  was  said  by  this  court  in  De- 
Blanc  vs.  Webb  et  aZ.,  5  La.  85;  '^  A  strict  adherence  to  the  articles 
of  the  Code  of  Practice,  which  relate  to  the  answers  of  garnishees' 
may,  in  the  instance  now  before  the  court,  operate  an  injustice  to 
the  appellants;  but  private  loss  or  injury  must  often  be  tolerated  in 
support  of  public  good,  and  individual  inconvenience  yield  in  sup- 
port of  sound  general  principles." 


Judgment  afQrmed. 
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